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PREFACE. 





Tus handbook is intended primarily for the use of, 
the non-legal foublic and for studerfts, The object of its 
author has been to present, in as concise and popular 
form as the nature of the subject adm*ts, an abridgment of 
the law, criminal and civil (excluding the personal law of 
Hindus and Mahommedans) generally in force throushout 
British India. The Acts of the Provincial Governments are 
not dealt with, The reader is on this point referred to the 
Introduction in whith is given a short historical account of 
Legislation and Courts of Law in British India from the 
time of the East India Company, until the present day. 

Every endeavour has been mad@ to give an intelligible as 
well as an accurate presentment of the subject. pei tanene 
ments of the law made up to date have been d= noted. 
The auithorities for every statement have been given, the 
cases being cited in the usual manner. 

Use has been made, in dealing with the oe of Torts 
(Civil Wrongs), of the Draft Indian Civil Wrongs Bill pre- 
pared by Sir Frederick Pollock under the instructions of the 
Government of India, and provisionally compe ted in 1886,* 
This Bill has not yet become law, the Government of India 
not having yet finélly decided whether it is desirable to 
godify the law on the subject at present. For general and 
practical purposes, however, the provisions of this Bill, as 

~given in this handbook, may be taken to contain a conctens- 

[and readily intelligible statement of the Law of Torts 

* See’Pollock on Torts, 2nd Ed., 1890, p, 517. 
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as at present administered by the Courts in British India, 


References have been given to-the cases (English and . 


Indian)’ which are the authorities for the statement of the 
law contained in the Bill, . 
In ortler to facilitate a more ready comprehension of the 
text, in particular that of the Title “ Action and Actionable 
Claim,’ the author as added in the Ap‘pendiz forms, 
amongst others, of plaint, concise statement, written state- 
ment and memorandum of appeal. : 
Puring the progress of this book through the press, the 
new “and” Acquisition Act (I of 1894) was published. 
The main feature of the new Act is the procedure sub- 
stituted’ for that which obtained under Act X of 1870 in 
the decision of objections to the Collector's award, Under 
the last mentioned Act the Collector was, in certain events, 
bound to refer the matter.to Court, which then proceeded 
to determine it with the aid of Assessors. Under the new 
t the Collector’ is bound to make a reference only on 
ni emeced to do so by a person interested who has not 
accepted his award. The Civil Court will then defermine 
the questions raised by the reference without the aid of 
Assessors. , 
s An abridgment of this Act, which came into force on 
he ist of March last, is given in the Appendix, to which 
reference shoul be made when reading the Title “ Land” 
at page 363 of this handbook. 


April 1894. 
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line 13: add Act VII of 1892 empowers the focal Government to establish 
at Madras a ‘City Civil Court” mith jurisdiction to try civil suits {with 
certain exceptions) not exceeding 2, 500 rupees in value, : 
» 19: add See Act VIII of 1887 (abolishing Mijjtary Courts of Requests) 
repealed by AdQXII of 1891 
1, 8 from bottom: add ActI of 1893 extends the provisions of Act XVI 
of 189x to the Books of Post Office Savings Banks and Money Order 


Offices, . ee 
» 3% after inland navigation, add See Acts I of 1884 and XIII of 1892 
(Inland Steam Vessels). ‘ 


1, 10: add ** Semble—A bill of lading which does not contain some such 
words as ‘to order’ or ‘to, order or assigns,’ or which is indorsed in full 
but withoat such words, is not'a negotiable instrument” (L, R., 5 PC, 
260: Scrutton’s Chgrter Parties affd Bills of Lading, p. rzs). 

last line but one: add See Act XIW@of 1885 (Sea Passengers), 

" Charities,’ add “See Act VI of 1890 (Charitable Endowments), This 
Act provides for the vesting a@administration of property held in trast for 
charitable purposes: it extends to the whole of BuitislfIndia inclusive of 
Upper Burma and British Baluchistan. * «Charitable pm pose’ does not 
include a pupose which relates exclusively to religatus teaching or wor- 
ship (ib., ss. 1, 2), . 

line 7: add The Act however allows examination and repair of machinery 
on Sundays, es 

“ Terry," add See also following Acts II of 1873, XVI of 1874. (Burma 
Ferries), and Acts XVII of 1878, III of 1886, and XII of 189 (Northern 
India Ferries: Punjab, N.-W. P., Oudh, Central Provinces, Assam, 
Ajmer, Merwara). 

references 1) and 2): add L, R, XIX Ind. App.48; (rights of co-owners 
U Ps §7, ib, et seg.) A 

line 17: add Act II of 1867 (B.C.) has been repealed so far as it applies to 

Assam by Act XIT of x89x. 

reference x): ag@ Act XXIV of 1886 extending the Act to Bombay has 
been repealed by Act XII of 1891, 

“* Insurance," add See cl, 7, Act XII of 1885 (Sea Passengers). 

reference 3): @dd See also s. 5A (added by Act VI of 1892), 

12 lines from bottom : add Section ro, Act XV of 1872, which prescribes the 
time for solemnizing marriage does not apply to ‘a clergyman of the 
Church of Scotland solemnizing a marriage according to the rulas, rites, 
ceremonies and customs of the Church of Scotland " (s, 2, Act II of 1891). 

reference 4) add See amending Act 4q4 and 45 Vic, cap. 57, 5. 8Y. 

‘s Small Cause Courts," add See Act VIL of 1892 (empowering the Loval 

Government to establish at Madias a ‘' City Civil Conrt " ) 
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reference : for 9) ib. 1)8. 202, ib, vead 9) s. 202, ib, x) s. 201, iby 
reference 8): for Act XII of 188qyead Act VII of 1889. 
“Ine 8: jor so far as regards payment vead to pay. 
authorities: for Act XX of 1847 read Act XX of 1887, 
lite 4: jor specially vead specifically. i 
» 29% t_ for security read suréty, 
» B: fap Act XVII of 1860 read Act VII of 1889. 
» 26: férrdrawet read drawee. 
last line but one: for Arawer read drawee. 
line 2: for Act XXII of 1863 read Act I of 1894, 
g lines from bottom : jor presenting read prescribing. 


By : for (v. ante, Fraud”) read (vy, gost, ‘' Fraud"), 
line 14: or (vide illust. d) read (vide illust. 4) ° 
»» 20: for {illust. d) read (vide Dlust. 2), a 


» references)! jor s. 23, ib. veat’s, 24, ib. 
» 2: for any one sead any one or more. 

ay 3% considered as offences zo Je pNced within brackets, thus (). 
” : after behalf ansert and either of the respondents, 
” , ‘tone bottom: ajter Setting aside znsért sale, 

last line: jor rrgistering vead resisting. 

line 18: for end 8 read or after 8, : 
» 5 from bottom: for the Act does prevent ead the Act does not 
prevent, an a 
» 9from bottom: or In addition, etc., wp to may read In addition there- 
foie to the special powers of appointing guardians to ihfants given by this : 
Act, the High Courts may. 

line 7 from bottom : jor complaint vead confinement. 

1 23: for patent xead latent. 
« 9: @fter Madras ‘zxsest Bombay. 

last line: for provisions vead provisos, 

line 27 : for ten read twelve. 

line 1: after is tnsert on or. a 

3, 8 from bottom: jor preceding zead following. 

Remark column: line 3 fiom bottom: for their read that. 

references ; read as follows :—7z) ss. 29, 15, 1b. 8) s. %, ib, 9) SS. 21, 
24,ib, glace 9) after ‘‘ tenant” the last word in the jast ne. 

schedule (4): for children of (3) vead children of the paternal grandfather. 

line 24: for or having vead or after haying. 

transfer reference 4) to p. 415- 

delete first Ns “es, 

line 1x: for lessxt read lessee. 
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INTRODUCTION, 


. 
HORITIES—2t and 22 Vie., cap, 106 ! H. Cowell, Tagore Law Lectures, 1872 3 
Aa Digest . 13 Geo, T: Clarke’s Rules and Ordérs : 13 Geo. ITT, cap, 63: 
at Geo. III, cap. 70: 39 and 4o Geo, III, c&p, 79 ; Hartington’s Analysis: Mea- 
dows Taylay’s History of India ; 24. and 25 Vic., cap. 104: Letters Patent, Bengal, 
7865: Act IV of 1866: 3 and 4 Will. IV, cap. 85: 24 and gg Vic., cap, 673 21 
and 22 Vic., cap. 106 * 4 and 56 Vic,, cap. 14: Pollock om Toxts, and Ed., 18903 
R. D, Alexander's Indian Case-Law on Torts? 3rd Ed., 1891; and cases cite! 


‘ British India.”—-The words “ British India” deflote the 
territories which are or may become vested in, Hes Majesty by 
the statute! entitled ‘“ An Act for the better gavernment of Indla,” 
except the settlement of Prince of Wales’ Island, Penang, Singa- 
pore and Malacca,* 

The Hast India Company, from and out of which the 
Indian Empire has arisen, was ig its orgin an association of 
private merchants style@ “ The Governor and Company of Mer- 
chants of London, trading in the East Indies,” incorporated 
by Charter of Queen Elizabeth4p the year 1600, This associa- 
tion was given the monopoly of*trade with all parts of Asia, 
Africa, and America beydnd the Capt of Good Hope east- 
ward to the Straits of Magellan. Its agents established in India 
fortified and garrisoned factories. A new charter was grant- 
ed in 1610 by James I which confirmed all the privileges given 
under the former, Surat was established in 1612. In 1684 
a charter was. granted to a new company which entered into 
rivalry with the old. Madras (Fort St. George) was established 
in 1640, and in 1646 various settlements, of which Hooghly 
was the chief, were commenced in Bengal, The two rival com- 
panies were united, and a charter issued tathem by Cromwell 
in 1657, which was renewed and confirmed by a charter granted 
by Charles II in 1661 which, in addition to trading privileges, 
conferred upon tha, united company important political.and judi- 
cial authority, and other rights of a sovereign power in the Com- 
pany’s possessions (v. gost). Bombay was ceded to the English 
crown in 1661,°and was taken possession of in 1664, The 
English at this period were not the only traders from Europe, In 
addition to the Portuguese, the French had established a com- 
pany in 1664, and a settlement at Chandernagore in 1676, 
They were followed by the Dutch and the Danes. In 1688 


1) 2t & 22 Vic,, cap. 106, 
2) wv Penal, Criminal, and Civil Procedure Codes, 
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Bombay was transferred to the Company with all powers of Local 
Government. , Caleutta was established in 1690 by Mr. Job 
Charnock, The Company had, in addition to the foreigners, 
British compettors in the shape of ‘“‘interloping” traders, 
These latter applied far and obtained in 1698 a charter. In 
1702 all traders to India were amalgamated under the name 
of the “United East ‘India Company.” In 1708 a final adjust- 
ment of the affairs of the companies was made under an award 
by Lord Godolphin in the sixth year of Queen Anne, the char- 
ter granted by William III in 1698 remaining as fhe founda- 
tion of the privileges of, the united coripany, under which 
the Cort of Directors was constituted, and the General Court 
of Proprietors were vested with the chief authority and control 
over the affairs* of the Company. This constitution remained 
unchanged until ti regulating Act of 1778 (v. dost); under 
the provisions of which statute a Governor-General and 
Council were first nominated, with power over the whole 
of the Company’s possessions ih India, a Board of Control 
being shortly afterwards forneed at homg, During the 65 years 
between 1708 and 1773 greatercquisitions of territory were made, 
and the position of the Company changed from tenants of 
faetories owing obedience to the Mogu] Emperor to one of practi- 
cal and independent sovereignty (v, fosz).3 Treaties with the 
Mogul Court and the Nawab of the Carnatic, victory over the 
French and f&e battle of Plassey (1757) had secured to the 
Company a large part of the Madras Presidency and the provinces 
of Bengal, Behar and Orissa, The enlarged dominions’ and 
conquests of tfe East India Company attracted the attention of 
the Houses of Parliament, which in 1788 rejected Mr. Fox’s bill 
for the transfer of the Government of India from the Company to 
the Crown, but which in 1'784 accepted the bill of Mr. Pitt 
which curtailed the privileges of the Company, established a 
supervising Board ‘of Control in England, and fixed the constitu- 
tion of the Company until its abolition in 1858. The conduct of * 
commercial affairs and matters of minor importance remained 
with the Directors. In 1818 the monopoly of the Company was 
abolished, and free trade permitted with India. The Charter of 
the Company, extended in 1813, for 20 years, expired in 1888, 
and with it their monopoly with China. The new charter 
was limited to the administration of India for a period of 20 
“years; and henceforward the Court of Directors became an 
administrative body only, subject to the Board of Control, 
in many respects with greater stringency than before+ The 


3) H. Cowell, Tagore Law Lectures, 1872, pp. 8, 9. 
4) Meadows Taylor’s ‘' History of India,” p. 628, 
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Company finding itself unable to compete in commerce with 
private traders, the stockholders resolved in 1884 to close its 
commercial business: from this date until 18g8 when it was 
brought to an end, the Company confined itself to the adminis- 
tration of its territories, which had been greatly increased during 
the administrations of Lord Cornwallis (2786—1397) and Lord 
Wellesley (1800—1803), and which were Afterwards further en- 
larged by the conquest of Scinde in “1845, of the Punjab in 1848, 
and of Pegu and Martaban in Burmah in 1852, In 1857 
occurrel the Sepoy @Mutiny, “which aroused the people of Eng- 
land to an interest in Indian ‘affaif$ which had never before 
existed.” It was then determined that the administration of these 
large dominions should no longer be left toeindtViduals, but 
should be undertaken by the British natiomitself. Accordingly 
in 1858 an Act was passed transferring the Government 
of India from the Company to the Crown, and bringing to 
an end the East India Company, which at the date of the Act 
had been in existence for a periag’ of more than two-and-a-half 
centuries. ‘ - 

Law and Courts of Law in India until the establish- 
‘ment of the Supreme Courks.—In the year 1622 James I 
by charter authorized the Company to chastise antl correct all 
English persons residing in*the East Indies and committing any 
misdemeanour, either with martial law or otherwise, The first 
authority, however, for the introduction of British Jaw into India 
was ‘granted by Royal Charter of Charles II in 1661. <An 
amended charter was granted in 1683 empoweritsg the Governor 
and Council to establish Courts of Judicature: the Judges were 
enjoined to decide according to equity and good conscience and 
according to the law and customs of merchants. These pro- 
visions were continued in the charter granted by James II in 
1686: and a similar power was given to tfe New Hast India 
Company by the Charter of the roth Will, III (v. ante) granted 
in September 16985, In the year 1726 the Company established 
“ Mayors’ Courtg” consisting of a Mayor and nine Aldermen, 
who adjudicated upon disputes, and from whose decision an 
appeal lay to the Governor and Council of the factory. The 
same chatter whfth established the Mayors’ Courts established 
Criminal Courts for the trial of offences, except high treason.® 
On the establishment of these Courts in Calcutta, 
Madras, and Bombay, the Common and Statute Law 
in force in England in the year 1726 was deemed to 
be introduced into and in force in these towns so far 


5) Morley's Digest, Vol, x, pp. 9, 10. 
6) xg Geo. I, : ere 
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as it was applicable to local circumstances.? The work- 
ing of the Mayors’ Courts not being found to be satisfactory 
a statute was passed,® in accordance with which a Supreme 
Court was established at Fort William in Bengal in the year 
1774.9 This Act is known as “The Regulating Act” The 
powers given by this.Act to the Supreme Court were found 
to be too great and tb cause a conflict between the Company’s 
Government and the King’s®Court. By a subsequent statute,? 
therefore, passed in 1781 the powers of the Supreme Court 
were curtailed aifd more accurately defingd, and provision 
was made for the firét time for the reservation to 
Hindus and Mahommedans of their own peculiar laws 
in matters relating to succession and inheritance to 
lands, rents, and goods, and all matters of contract and 
dealing between party and party.?. “ Perhaps, the most 
important part of the Act, and the one which most completely 
reversed the policy and intention of the Act of 17733 was the 
recognition by Parliament ofthe Civil and Criminal Provin« 
cial Courts (v. pos?), existing independently of the Supreme 
Court; and of the Governor-General in Council, or some Com- 
mittee thereof, as the Chief Appgilate Court of the country, and 
the vesting of the Council with power to frame regulations for 
those Provincial Courts,*independently of the Supreme Court.+” 
The Mayors’ Gourts at Madras and Bombay existed until 1'797 
when they were abolished and superseded by Recorders’ 
Courts. The Recorder’s Court was abolished at, Madras in 
1801, and a Supreme Court was established in its place, which 
was directed to have the like jurisdiction and to be invested 
with the same powers, and subject to the same restrictions, as 
the Supreme Court in Bengal.’ The Recorder’s Court at Bom- 
bay was not abolished until 1828 when a Supreme Court was 
established, invest@d with the same powers and subject to the 
same restrictions as the Supreme Court in Bengal. In addition 
to the Supreme Courts there existed Courts of Requests 
established by Charter in 1753 for the trial gf civil suits where 
the subject matter of the suit did not exceed a certain sum, 


7) Morton, 72; Bouln. Rep., 240: 3 B. L. R., O. CaJ., 50: ib, 98, 99 ¢ 
x Bom, App. r: 1 Hyde, 7o: x Moo. I, A., 342: Clarke's Rules and 
ie ‘ 

13 Geo, + cap, 63. 

Chat ter, 26th March 1774. 

ar Geo, III, cap. 70. 

S. 17, 1b. 

13 Geo, III, cap, 63, v. ante, 

SS, 21, 22, 23, ib, : Cowell's Tagore Law Lectures, 1874, p. 75. 

39 & 40, Geo, III, cap. 79: Letters Patent, 26th December 18or. 

4 Geo, IV, cap, 71: Letters Patent, 8th December 1823. * 
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“Thesé“Courts were in 1850 superseded by the establishment of 
Small Oause Courts in the Presidency towns. , Subsequently 
similar tribunals were established in the mofussil. 


’ Jurisdiction of the Supreme Courts, -® The Supreme 
Courts were by their charters vested with five distinct jurisdic- 
tions :—Civil, Criminal, Equity, Ecclesiastical, and Admiralty : and 
were enjoined to accommodate their process, rules, and orders, 
to the religion and manners of thé Natives, so far as the same 
might be éone without interfering with the due execution of the 
laws and the attainment of justice, This juriediction extended 
over (1) British subjects throughou? India, in all matters civil 
and criminal; (2) the inhabitants of Calcutta, Madras and Bom- 
bay, within fixed limits, whether Natives or others, jeall matters 
civil and criminal: but Natives in some civi}, matters had justice 
administered to them according to the Hindu or Mahommedan 
Law (v. ane); (3) Native subjects, servants of the East India 
Company, or of any British subject, for acts committed as such, 
with limitations in certain civil matters ; (4) Native sibjects in 
civil matters, for transattions in which they bound themselves by 
bond to be amenable to the Supreme Courts; (5) all persons 
whatsoever for crimes maritimes, 


The Law which was administered in the Supreme 
Courts may be classed under four he&ds :—(1) The Common 
and Statute Law, as it prevailed in England ia the year 1726 
(v. amie), and which was not subsequently altered by statutes 
extending to India, or by Acts of the Legislative Council of 
India ; (2) the unrepealed Statute Law expressly extending to 
India, enacted since 1726, and the statutes extended to India 
by the Acts of the Legislative Council of India; (3) the Civil 
Law as it obtained in the Ecclesiastical and Admiralty Courts in 
England ; (4) Regulations made by the Governors-General in 
Council and the Governors in Council previdtisly to the 3rd and 
4th Will. IV, c. 85, and registered in the Supreme Courts, and 
the Acts of the Legislative Council of India made under the 
same Act; (4) the €{indu and Mahommedan Law in actions regard- 
ing inheritance and succession to lands, rents, and goods, and all 
matters of contract and dealing between party and party in which 
a Hindu or Mahommedan was a defendant.’ 

The Sudder and Moffussil Courts existed contemporane- 
ously with, and independent of, the Supreme Courts. The 
“grant to the Company in 1766 of the Dewanny over the 
provinces of Bengal, Behar, and Orissa, assured to it the virtual 


cy) Morley's Digest, p. az. 8) ib. pp, 22, 23. 
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sovereignty over these provinces, the office of Dewan implying 
not merely the collection of the revenue, but the administration 
of civil justice, The Nizamut or administration of crimina 
justice was at he same time conferred upon the Nawab Nazim 
From this period the Nizamut as well as the Dewanny were exer 
cised: by the British Government in India through the ifluened 
possessed by the English over the Nawab Nazim. For some 
time subsequent to this assemption of power the administration, 
of justice and the collection of the revenue wereeleft in the 
hands of Native officers. Owing to the great abuses whieh 
prevailed, the Court of Isirectors in 1778 ‘announced to the 
Government of Bengal their intention “to stand forth as Dewan 
and, by thg agency of the Company’s servants, to take upon 
themselves the entjre care and management of the revenues.” 
In order to carry into effect this determination a committee was 
appointed consisting of the Governor (Warren Hastings) an 

four coadjutors, who drew up a report, comprising plans for the’ 
more effective collection of the revenue and the administration) 
of justice. The report gave a®detailed aceount of the Mahomme- 
dan Law Courts, and, after aflimadverting on their inefficiency, 
proceeded to set forth a plan forathe more regular administration: 
of civil and.criminal justice adapted “to the manners and‘un- 
derstandings of the peaple, and exigencies of the country, adher-| 
ing as closely as possible to their ancient usages and institutions.” 
The following® Courts were established :—Moffussil Dewanny 
Adawluts or Provincial Civil Courts; Criminal Courts styled: 
Foujdary Adawluts, and two Superior and Appellate Courts at 
the seat of Government, called the Dewanny Sudder Adawlut! 
(Civil) and the Nizamut Sudder Adawlut (Crimmal). The! 
plan proposed was adopted by Government on the 2rst August { 
1772.1 In 1778 a statute was passed, providing for the ad- 
ministration of the Government of India by the appointment of a 
Governor-General and Council who were empowered to 
make rules and regulations for the good government of Bengal, | 
and were thus invested for the first time by Parliament: 
with a delegated power of legislation®? The Provincial, 
Courts received the full recognition of Parliament by the Act, 
of 1781 (v, ante). The system of administration of justice 

in Bengal was the foundation of the systems in Madras and 

Bombay.3 

Though the constitution of these Courts was afterwards al- 
tered, they continued to exist together with, and independently of, 








9) Harrington’s Analysis, p. : Mor- 2) Morley’s Digest, p. 37: 13 Geo. ITZ, 
ley, pp. 31--34. cap. 63, 55. 36, 37. 
1) Morley’s Digest, p. 34, 3) Morley, p. 30. 
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‘the Supreme Courts, until the abolition of the latter In 1861, 
‘They were as dissunilar in the law they administered as in their 
lorigin, In the Supreme Courts the civil and criminal law ad- 
‘ministered was (with the exceptions made in fafour of Hindus 
and Mahommedans: v. azfe) English : sd also was the procedute. 
"The Mofussil Courts, on the other hand, had nothing to do with 
English Law, and were amenable in all respects to the regula- 
ions of Government, and when Finda or Mahommedan Law 
did not apply, or when no Regulations were applicable, were 
‘directed to proceed according to justice, equity, and good con- 
science. That is to Sav, in cases for evhich no law was provided, 
the Judges were authorized to use the best discretion they*possess- 
ed. The procedure was such as was prescribeg bythe Regula- 
ions.4 
Abolition of the Supreme Courts.—“The inconveniences 
pf this double system were numerous. The assumption of the 
Government of India by the Crown in 1858, and the publica- 
lion in the follotving years of thé Codes of Civil and’Criminal 
Procedure, and afterwarels the Pertal Code, which Codes applied 
throughout the wkole Empire, tefAded in the direction of one 
pniform system for the administagtion of justice in India. ‘This 
iniformity was further secured by the abolition in 4861 of the 
supreme Courts in the three Presidencies, and the constitution 
n each Presidency town of a High Court of Judigature, supreme 
ver all the Courts both in the Presidency town and in the 
Lohigeil 
The High Courts.—In 1861, an Act wag passed® em- 
powering the Crown to establish High Courts. Charters were 
hereupon, issued tn 1862, and new Charters in 1865, consti- 
‘uting the igh Courts at Calcutta, Madras, and Bombay. 
dn March £866 Letters Patent were issued establishing a High 
rourt at Allahabad in the North-West Provénces. The result 
‘if the establishment of the High Courts was to combine the 
udges of the Supreme and Sudder Courts, and thereby to con- 
titute a single tribunal. The Supreme Courts, however, ina 
ease survived as a Gistinct branch of the High Courts, wis., their 
Mriginal Side, The local limits of the jurisJiction of the High 
courts on their Original Side were, however, confined within the 
mits of the towns of Calcutta, Madras, and Bombay, It was 
irected by the Charters that the law and equity, to be applied in 
ach case by the High Courts, in their Original Jurisdiction, shall, 


Tagore Law Lectures, 1872, pp. and Actionable Claim" and 
224—226, The law now regulat- “ Appeal, Revision, Review, und 
ing the Provincial Civil Courts Reference.” 
ig consohdated in the various 5) ib, 


ID, 
Civil Courts Acts; see Action a aq and 25 Vic, a. tdy, 


xy 
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until otherwise provided, be the law and equity which would have 
been applied hy the Supreme Court. “ Until otherwise provided.” 
shows that there was an intention to give to the Government 
here, in its legistative capacity, a power to make alterations which 
would affect this provisfon, In the exercise of this power it has 
made: Hindus and Mahommedans as well as all other persons in 
India subject in matters of contract? to the provisions of Act IX 
of 1872.2 The law to be administered by the High Court in the 
exercise of its Appellate Jurisdiction is to be the lay, equity, or 
rule of good corscience which the Court in which the proceed- 
ings in such case were originally instituted Ought to have applied 
to such <ase ;9 that is, in the case of appeals from the mofussil, 
the law and equity, which ought to have been applied by the 
Mofussil Court to the case: (as to the jurisdiction of the High 
Courts, see “ Action and Actionable Claim,” “ Appeal, Revision, 
Review, and Reference,” and “ Prosecution”). In the Punjab a 
Chief Court was established in 1866" which is framed very much 
on the model of the High Courts. It derives its existence from 
an Act of the Imperial Legislative Council, instead of a Royal 
Charter, and the Judges who“compose it are appointed by the 
Governor-General in Council and not by Her Majesty.” 


“Legislation in India.—In 1'778 a statute was passed em- 
powering the Governo?-General in Council to make rules and 
regulations for,the good government of Bengal. The Governor; 
General and Council were thus invested for the firs 
time by Parliament with a delegated power of legisla 
tion. This«power, however, was subject to the veto of th 
Supreme Court. In 1781 (v. anze) the Governor-General an} 
Council were empowered to frame Regulations for the ot 
cial Courts without reference to the Supreme Court; theg 
Regulations, however, did not bind the latter Court unless the 
were duly registered. In 1'79'7 the Company collected the Regt! 
lations in the shape of a revised code, In the year 1800 th 
Governor and Council of Madras were invested with the sa 
legislative power as had previously by the Act of 1781 (v. an 
been given to the Governor-General and Council. In 18 
provisions were made for legislation in Bombay. In 1818 t 
legislative power so conferred on all three Coviicils was extende 


7) Excepted by the statute 21, Geo. of the Letters Patent of the Cf 
II, ¢. 70, v. arte. cutta High Court. 

8) vw, judgment of Couch, C.J.,in1q 1) Act IV of 1866, ul 
BLL. R., p. 82. 2) Tagore Law Lectures, 1872, i 

9) s. 2x, Letters Patent, Bengal, 1865. ture X, passe, 
The terms of the Letters Patent 3) 13 Geo, HI, c. 63, 8% 36, 4 
of the High Courts at Madras Morley's Digest, p. 37. ' 
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and at the same time placed under still greater control. Thus 
from time to time the legislative powers of the Councils were 
developed; and in pursuance of those powers they’ enacted laws 
and regulations till 1834. Down to that date, “which is the most 
important epoch in the history of Indian,legislation,” there were 
five different bodies of Statute Law in force in the Empire: 
(r) the whole of the English Statute Law existing in 1726, 80 
far as it was applicable, which was introduced by the Charter of 
George I, and which applied, at least, in the Presidency towns$ 
(2) all English Acts subsequent to that date which were ex- 
pressly extended to any part of India;:(3) thé Regulations of 
the Governor-General’s Council, which commenced with the 
revised code of 1793, and continued down to 1834, and which 
had force only in the Presidency of Bengal; (4} Re@flations of 
the Madras Council from 1802 to 1834 in forée in the Presidency 
of Fort St. George; (5) the Regulations of the Bombay Code, 
which begins with the revised Code of Mr. Mountstuart Elphin- 
stone in 1827, and continued until 1834, having force in the 
Presidency of Fort St. Ravid. ry 
By an Act‘ passed in the yeam 1884 one central Legis- 
lative authority (the Govepnor-General in Council) was 
established in place of the thi@e Councils which had befoxe 
existed. The new Council was authorised to pass J&ws and _te- 
gulations for the wo/e of the British territories in India. The 
ct provided for a special “Jega)” member of eouncil, not a 
ember of the Company’s service, or one of the Executive 
rouncil (v. fost) to sit and vote at all meetings for making laws 
md legislation. ‘This, in fact, provided for thé first time for 
i distinct Legislative Council.” Jt continued to exist with | ome 
‘fhanges and modifications till 1861, when the work of legisl, tion 
yeing found to be too heavy for the single Council sitting ‘n 
valcutta, a new system was introduced by .which the local 
segislatures were re-established not to supersede, but to 
‘ork in harmony with, and to a certain extent in subordination 
, the Legislative Council of the Viceroy. The Provincial 
ouncils (such as®*the Council of the Lieutenant-Governor of 
sengal) legislate in minor matters affecting the local area subject 
> their administration. The Supreme Legislative Council deals 
jith matters of imperial importance affecting the whole of British 
jpdia. It is with the acts of the Supreme Legislative Council 
ly that this hand-book deals. 
‘The Indian constitution.—The Sovereign of India is the 
4) 3 and 4 Will, IV, cap. 85. 
5) 24.and 2g Vic,, cap. 67: Tagore Law Lectures 1872, Lecture iv, passtot, 
Ree ss. 5 & 6 of the Amending Act 1892 (ss & 56 Vic,, cap, 4.) 
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Queen-Empress, who acts through the Secretary of State for 
India—a minister, who is responsible to, and holds his office 
at the pleasure of, the Houses of Parliament. The Secretary 
of State in Cowncil is the chief administrative power, after which 
and next in degree comes the Viceroy and his Council, then the 
Governors of Madras and Bombay with their Councils, and 
the Lieutenant-Govetnors of Bengal, North-West Provinces and 
the Punjab with their respgetive Councils. These five principal 
Provincial Governments, together with the numerous “ Local 
Administrations 9 governed by Chief Commissioners, or Agents 
to the Governor-General, are subordinatesto the Supreme Go- 
vernmept, but are subject to little or no interference beyond 
general supervision. Certain matters, how-ver, affecting the 
whole of Tftdia*such as finance, military defence, arrangements 
with Foreign and Native States, Post Office, and Telegraphs are 
directly controlled by the Supreme Government. The Council 
of India, or the Council of the Secretary of State, consists 
of 15 members. The majority of the Council.smust be compos- 
ed of persons who have served or resided in India for at least 
ro years, and who have not left India more than ro years before 
their appointment.6 As a rule, the Secretary of State follows 
the opinion of the majority of *nis Council, but he is not obliged 
to do so, °The Secretary of State has the power of vetoing 
any legislative enactment, or administrative arrangement of the 
Viceroy and Kis Council. The Viceroy is the head of the Go- 
vernment of India and is appointed by the Sovereign: he holds 
his appointment for the term of five years; he is assisted By his 
Council, calle@ the Supreme Council of India, the members 
of which are the heads of the principal departments of Govern- 
ment such as war, financeyand the like, and by another Council 
for making laws only, called the Supreme Legislative Coun- 
cil.” The Supreme Council has control over the Provincial 
Governments, and the power of amending or cancelling anly 
orders or proceedings of such Subordinate Governments. THe 
Supreme Legislative Council undertakes the provision of laws 
applicable to the Indian Empire generally.e Acts dealing with 
local areas are left to, and dealt with by, the provincial legijs- 
lative bodies, such as the Legislative Council,of the Lieutenant- 
Governor of Bengal. Each province is for administrative pur- 
poses divided into districts, which are again divided into divisions, 
sub - districts, or sub-divisions, tahsils, pergunnahs, and police 


6) 21 and 22 Vic,, cap. 106. 

7) 24 and 25 Via, cap. 67. See the Amending Act 1892 (55 and 56 Vic, 
cap, 14). . 

8) ib. 
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charges called thannahs, The chief burden of the executive 
work of the Indian Empire falls upon the Indian Civil Service. 
This work is divided into the two main heads of Revenue (col- 
lection of land rent, taxes, &c.,) and Judicial administration. 
Each district is in charge of the Collector,or Commissioner, who 
is the chief Government authority in the district, and who takes 
official precedence of the Judge, and under whom are the Sub- 
Collector and Assistant Collectors. ‘The Chiéf Court of each dis- 
trict is presided over by the “Civil and Sessions Judge.” Seé 
* Action an® Actionable claim,’ “ Appeal, Revision, Review, and 
Reference,” and “ Provecution.” In addition to the revenue and 
judicial departments, there exist special departments dealing with 
Education, Public Works, Railways and the like.9 

Civil law in British India.—The law of Civil Procedure,t 
dealing with the mode of tiymg and enforcitfg civil rights, is in 
force, and has (with the exception of certain of the scheduled 
districts ; see Appendix) general application to all persons through~ 
out British India.e ‘Ihe substantive Civil Law,? however; dealing 
with civil rizhts and dutjes is divisible into two portions :—(1) a 
general law which, whether extending throughout the whole of 
British India, as in the case of,the Contract Act, or to Local 
Governments or areas only (eg., fhe law of Easements as con- 
tained in the Easement Act), is yet within British Indi&, or within 
those local areas or Governments, applicable to all persons what- 
soever without distinction of race or creed; (2) # personal law, 
statutgry and customary, which governs persons of certain races 
and creeds only: ¢g., the Parsi Succession Act and the Hindu 
and Mahommedan customary law relating to inherance and suc- 
cession, It is with the first of these portions (as embodied in 
the Acts of the Supreme Legislative Council) and with Statutory 
Personal Law only that this hand-book deals. 


9) See Horace Bell’s '‘ Government of India,” to which"the author is indebted 
for the form and some of the matter in this paragraph, 

x) See Action and Actionable Claim,” “Appeal, Revision, Review, an 
ence,” “ Arbitration,” « Arrest,” ci dtaakanené,” «© Hoseoutton, ” 4 Beles 
pleader,” “Injunctions,” “Judgments and Decrees,” “ Zamitution,” “Oaths 
Evidence, and Witnesses,” “Receivers,” “ Registration,” ‘Small Cause 
Cowrts,” and passim. . 

2) The titles are numerous; amongst the more important, sea '' istine 
tion,” © Agency,” “ Batlment,” “ Bankers, Ranking, anc Cheguent tt eke 
of Exchange and Promissory Notes,” “ Bond,” © Carriers,” ** Companies si 
oy Contract,” “ Copy night,’ ‘ Defamation,” “ Divorce and Matrimonial 
Law,” Huecutor,” “ Guardian and Ward,” ' Husband and Wife,” 
“ Indemnity and Guarantee,” ‘* Insolvency,” ‘ Insurance,” Inventions 
and Patents,” “ Land,” ‘ Lease,” “ Legacy and Bequest," “ Marriage,” 
“ Masters, Servants, and ra hota * Mortgage,” “ Minority and 
Binors,” “ Negligence,” ‘* Nutsance,” “ Partnership,” Possession,” 
< Sale,” ‘ Transfer of Property," “ Trusts and Trustecs,” and “ Wills” 
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Law of torts.— Civil wrongs may either arise out of contract, 
as in the case of a breach of a duty undertaken by contract,3 or 
may be independent of contract. Wrongs which do not result 
from contract Hetween the parties, and which are actionable, ze,, 
which entitle the persons injured to obtain relief against the 
wrong doer ina Civil Court, are technically called zorts, which 
term is the French ¢quivalent for the English word wrong. An 
act may be both a tort anda criminal offence: ¢.g., assault and 
defamation. The person injured may proceed either in the Civil 
Court for damaggs, ur in the Criminal Court for the ‘punishment 
of the wrong-doer. He mgy also ds both. nAgain, certain acts are 
torts, although the same facts may constitute a breach of contract, 
and may, at the option of the aggrieved party, be treated as such, 
The spheré*of torts, therefore, which stands midway between that 
of offences and the& of wro: gs arising out of breach of contract, 
to a certain extent overlaps bth, Where there is a legally 
wrongful act, that is, an act prejudically affecting the person com- 
plaining:in some legal right, if-any damage in legal contemplation 
is the consequence, an actien will lie4 The damage suffered 
must not be too “remote ”* it must be such as naturally and 
ordinarily results from the act, It is no defence to say, “I did 
not intend to do dainage,” be@au,e every person is presumed to . 
intend the® probable consequences of his voluntary acts and 
omissions. The damage need not be what is commonly called 
damage, that 4s actual damage. A serson is damaged by the 
simple invasion of his undoubted mghts.s It does not follow 
that because a person ha» suffered damage he has-a remédy by 
action, He rffust have suffered an “injury,” 4e, an act prejudi- 
cially affecting some /ega/ right resulting in damage, Generally 
speaking, there must, in orier to enable a person to obtain relief, 
have been a wrongful invasion of lexal right (tort) of one or 
more of the following kinds :—[ 4] (1) a wrong affecting the safety 
and freedom of the person; ¢.g., assault, criminal force, wrongful 
confinement, wron.ful restraint ;° (2) a wrong affecting personal 
relations in the family : ¢.g., seduction, enticing away of servants;7 
(3) a wrong affecting reputation: ¢g., slander and libel ;? (4) a 
wrong affecting estate generally; eg., fraud, slander of title, 


3) See “ Contract.” 

4) 8 Moo, I. A., 103, 

s) 23 W, R,, 230: 24 W, R97 ; 

6) See “ Assault,” ‘ Habeas Corpus,” “ Malicious Prosecution, ond Abuse of 
Process,” " Wrongful Confinement and Restraint.” 

7) See ‘* Masters, Servants, and Apprentices.” Compare in same title, 
right not to have fulfilment of contracts interfered with: 6 Q, B, 
D,, 333: > 

8) See “ Defamation,” 
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malicious prosecution ;° the above-mentioned torts are Zersonal 
wrongs; [B] (5) a wrong 4o property: eg., trespass, to land or 
goods, disturbance of easements, &c.*; or an interference with 
rights analogous to property such as patents, 1egistercd inventions, 
copyright ;* [C] (6) a wrong affecting person and property gener- 
ally : ¢.g., nuisance, negligence.3 There are several exceptions 
to the general rule that any act or omission’ which prejudicially 
affects the legal rights of a person inyhis person or property is 
actionable. They are these: (1) no action may be broughtin 
respect of an“act of State ;+ (2) nor against a Judge, Magistrate, 
Justice of the Peace, oe other person agting judicially except in 
certain cases; nor against a person acting judicially for avords 
spoken in office ;5 (3) nor in respect of executive acts, rightly, 
regularly, reasonably, and necessarily done,® or of acts of naval 
and military officers in the execution of their dtly and for the en- 
forcement of the rules of the service and preservation of disci- 
pline ;7 (4) nor in respect of gwast-judicial acts when properly 
done,® or acts within the scope of. parental and gzas#-parental 
authority :¢g., the modegate correction of a child ;9 (5) nor in 
respect of dcts done of necessity : ¢.gm forcible acts of the master 
of amerchant ship done to preserve order, discipline, and safety of 
the vessel and persons and propertyfon board ;? (6) nor in respect" 
of damage arising out of acts authorized by statute, if generally 
speaking) those acts be done with judgment and caution ;* (7) 
nor in respect of acts done in the exercise of confmon rights: 
eg. the injury that may result to another from competition 
in business ;3 +8) nor (with certain limitations) in respect of 
acts done by leave and license, or under condition manifesting 
acceptance ;# (9)-nor in respect of acts done in private defence ;5 


9) See ‘ Fraud” and Malicious Prosecution and Abuse of Process.” '' Slander 
of title,” means a statement of something tending to cut down the extent 
of a man’s title, which 1s injurious only if it 1s false, and made with intent 
to ae en plaintiff. See 8 C.B,, 868:1, L. R,, x frac. 65; Alexander, 

. 267, 268, 

See cs Lrespass” and ‘* Basements and Licenses.” 

See “ Inventions and Patents” and Copyright,” 

Pollock on Torts, p. a: See “ Nuisance” and ‘* Negligence,” 

See ° Public ServantS and Public Duties,” 

& ib, , vie stn ee onaful 37, ae Ex, 155, 

ee rrest," 70n, ‘onfinement and Restraint,” ** f 
Se Daa a’? “Public Servants 

Pollock, p. 107. 

See “ By-daws,” § ‘ Clubs.” 

See * Assault.” 

aes BP. oe 113. it. 

om., H. C, Rep., 85: IL, R.,g Cal, 34t: 19 W, R., 309: LL, R, 
12 Bom,, 490: 14B, L. R., 1: 10 B, L, Ru, O, C., 24n, Seo © Nattames® 

Pollock, ry ree ne ae ’ , O. C., 241, See * Nutsance, 

Pollock, p. 143, 

See ¥* Offences.” 
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(xo) nor in respect of acts done involuntarily.6 ‘The liability of 
wrong-doers may either arist directly, as when the wrong-doer 
himself inflicts the wrong: or owing to abetment, as when the 
wrong-doer pyocures or abets the wrong-doing,’ or owing to ratifi- 
cation, as when the psincipal ratifies the wrong done by his agent,8 
or owing to relation, as when a master is held liable for the wrong 
done by his se:vant.”9 

The liability of joint wrong-doers is both joint and several, A 
A plaintiff may in action on tort sue all or any of them: but 
judgment recgvered against one bars a suit agaihst the rest, - 
Where wrong-doers are jointly concerned in committing an act 
they know to be illegal, the rule is that there is no contribution 
between them : therefore if one pays the damages awarded against, 
himself ‘afid the others, he cannot compel the others to pay to 
him their proportfonate shaie, As to survival of right of action, 
see “ Zexecutor.” 

Oriminal Law in British India.—The main portion of the 
substantive Criminal Law,? .or the law defiping the nature of 
offences and their punishments, is cotitained in the Indian Penal 
Code; the law of CriminaleProcedure? dealing with the constitu- 
tion of the Criminal Courts, the junsdiction of their Judges, and 
‘the mode of bringing to tria% and trying offenders, is contained 
in the Code of Criminal Procedure. The Criminal Law as con- 
tained in these two Codes is in force throughout British India 
and applies ¢with certain reservations in matters of procedure in 
favour of European British subjects)3 to all persons in British 
India, whatever be their nationality, race, or creed: : 


¢ 

s} I. L, R., 3 Cal, 776. 

7) 16 W. R., 240. 

8) 1x1 W. R., ror, See2RB, L, R., 1400, C, 

9) Alexander, p. 47. See “ Masters, Servants and Apprentices.” 

1) See“ Animals,” ‘ Arvest,” “ Assault,” ‘* Defamation,” ‘ Dogs and Fero- 

cious a  Huyi,” “ Intimidation,” “ Malteous Prosecution and 

Abuse of Process," “ Nuisance,” “ Offences,” ** Oaths, Evidence, and Wit- 

nesses,” ‘* Unlawful Assembly, Rioting, and Afray,” “ Wrongful Conjine- 

ment and Restraint,” and passin. 

2) See “ Huropeans and European British Subjects,” “ Habeas Corpus,” ‘ Jury 
and Jurors,” * Justices of the Peace,” ‘ Oathy Lvidence, and Witnesses,” 
& Prosecution,” and passim. aA : 

3) See “ Europeans and Luropean British Subjects.” 
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THE LAW IN FORCE IN BRITSSH INDIA. 
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ACTION AND ACTIONABLE,CLAIM, 


AuTHORITIES—The Civil Procedure Cade, Act XIV of 1882, as amended by Acts, 
VI, Viland X of 1888. Act VIII of 1890° and Act VI of 1892, ‘The same 
1893." JLetters Pateht (Bengal, Madras, Bome 


“edited by J. O'Kinealy. 4th Ed al, Mac 
bay) 3865: Act XIb of r9ggiteng NeW. P. and Assam Civil Conrts): Ach, 
IIT of 1873 (Civil Courts, Madras). ActgX1V of 1869 (Civil Conits, Bombay) ; 


¢ 


Act IV of 188a* (Transfer d: Property) : Cases cited. 


' ay 
A cause of action means she whole of the circumstances, 
which a plaintiffmust allege in order to show a right go sue, °, 

An action must be brought in the Court of the lowest 
grade competent to try itt e . y 
Courts of Civil Judicature in India: High Courts.--, 
The High Courts of Bengal, Madras. Bombay, and Allahabad are 
establi-hed by charfer; the Civil Courts throughgut the country; 
are establi-hed by Regulations or Acts of the local legislacures,, 
nat ly any charter of the Crown, van 
, The jurisdiction: of Chartered Hizh Courts is determined | y the 
Letters Patent establ sling them. The Hizh Court at Calcutta 
has ordinary original civil jurisdiction withivy the limils of the 
Town of Calcutta, anl«n-the exercise thereof, is empowered ta 
try actions of: every descrip ion, if (1) in the case of suits for 
Jand or oth-r immoreable property, such land or propeity is situat- 
ed, or (2) in all otter cases. if (@) the cause of action shall hive 
arisen either wholly, or (6) in case the] ave of the Cout, shall 
have been fitst oktained, in part within the local limits of the 
ordinary jurisdiction of ‘the High Couit, or (¢) if the defend int 
at the time «f the commencement of the suit: dwerls or carrieg 
on; business, or per-onally works for gai within such limits, 
except thatthe High Cour has no ordinary original civil jurts- 
‘Aiction in casés falling within the jurisdiction ef the Small Cause 
Court in which tne debt or daimage or value of the’ property 


“ge ‘ah fie ot . ae si 
* Note, ~As to the eatent of this Act, see § Zyrunsfer of Progeny; pr Goo, ¢ a “ 
1) Civ. Pr, Code, s. 15. 
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sued for, does not exceed 100 rupees. The High Court has also 
extraordinary original civil jurisdiction in the removal to, or 
trial by itself of, any suits within the jurisdiction of any Court 
subject to its superintendence [Letters Patent, Kengal, 1865, 


‘dd. 11, 12,.13.] The Letters Patent giving jurisdt tiou to the High 


Court at Madras are”similar in all respects, wudatis mutandis, to 
those for the High Court at Calcutta, The Letters Pate nt for the 
High Court at Bombay are in nearly every respect the same as 
those for the Presidencies of Bengal and Madras. The High 
Court at Allahabad has ex:+aordinary origthal. civil jurisdiction 
only.* * . 
Jurisdiction of other Civil Courts.—The jurisdiction of 
Civil Courts of Judigature other than Chartered High Courts is 
determined by the Acts or Regulations constituting them, the Code 
of Civil Procedure, and the law in force for the time being 
in respect of the valuation.of suits forthe purpose of viving juris- 
diction. Subject to the pecurary or oui limitations prescribed 
by any law, suits (2) for the récovery of partition, or foreclosure 
or redemption of a mortgage Gf, or for the determination of, any 
other right to, or interest in, o¢ for compensation for wrong to 
tmmoveable property, or (4)-for the recovery of movéable prdpé 
actually under restraintor attachment, must be instituted in the 
Court within fhe local limits of whose jurisdiction the property ts 
situate, provided that suits to obtain relief respecting, or com- 
pensation for, wrong to immoveable property, held by or on 
behalf of the «defendant, may, when the relief sought can be 
entirely obtained through his personal obedience, be instituted 
either in the Court within the local limits of whose jurisdiction 
the property is situate, or in the Court within the local limits of 
whose jurisdiction he actually and voluntarily resides, or carries on 
business, or persofally works for gain. “Property” in this section 
means “property situate in British India.3” Subject to the limit- 
ations aforementioned, a// other suits must be instituted in a Court 
within the local limits of whose jurisdiction (a) the cause of action 
arises ; or (0) all the defendants at the time” of the commence- 
ment of the suit actually and voluntarily reside, or carry on busi- 
ness, or personally work for gain; or (¢) anyfof the defendants 
at the time of the commencement of the suit, actually and volun- 
tarily resides or carries on business, or personally works for gain; 
provided that either the leave of the Court is given, or the 
* Note.—As to the Appellate and Criminal Jurisdiction of High Courts and Mofus- 
sit Courts v. ‘‘ Appeal, Revision, Review, and Keference,” p. so, and * Prosecution,” 
p- 525. As to the jurisdiction of Smali Cause Courts v. '! Smad/ Cause Courts,” p. 573. 
2) Civ, Pr. Code, s, 16: when the local limits of jurisdiction are uncertainy sce 
S. ee (added by Act VII of 1888). 
3. S 
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defendants, who do not, reside, or carry on business, or personally 
work for gain as aforesaid, acquiesce in such institution ;+ where 
a person has a permanent dwelling at one place rnd also a lodg- 
ing at another place for a temporary purpose only, he is deemed 
to reside at both places in respect of any cause of action arising 
at the place where he has such temporary lodging. A corpora- 
tion or company 1s deemed to carrymon business at its sole ‘or 
principal offiae in British India, or in respect of any canse off 
action arising at any place where it has also a subordinate office, 
at such place. In'suitfarisinz out of omntact, the cause of action 
arises within the meanmg of this section at any of the follow- 
ing places, ais.:—(1) The place where,the contractgwas made; 
(2) the plice where the contract was to om eli aeas ot per- 
formance théieof caimpleted ; (3) the place wHere in performance 
of the contract any money to which the suit relates was ex- 
pressly o: impliedly payable. As to suits fur compensation for 
wrongs to person br nypyfitibles ;° or suits for immoveable pro- 
perty situate in a singleicdistrict, but within the jurisdiction of 
different Courts; or suits for immoveable property situate in 
different districts ;7 or the powermof Courts to stiy proceedings 
where all defendants do not reside within jurisdiction ;° or as to 
the vansfer of suits by a High Court or District Court to ttself 
or any other Subordinate Court,? see the sections of the Code 


given below. 

Civil Courts in Bengal Presidency.—In the Province of 
Bengal, in addition to the High Courts and Small Cause Courts, 
there are four classes of Courts, the local limits of whose jurisdic- 
tion are fixed by the Local Government, o7z., those of the District 
Judge, Additional Judga, Subordinate Judge, and Munsif,* 

Subject to the superintendence of the High Court, the Dis- 
trict Judge has administrative control over a® the Civil Courts 
within the Tocal limits of bis jurisdiction.? Save as otherwise 
provided by any enactment for the timé being in force, the juris- 
diction of a District or Subordinate Judge, subject to the 
provisions of section 15, Code of Civil Procedure,3 extends to all 
original suit8 for the time being cognizable by Civil Courts.4 

Additional Judges are appointed to aid the District Judge in 
the. speedy cisposal of business. In the discharge of functions 
assigned to them hy the District Judge, they have the same powers 
as the District Judge.5 : 

The jurisdiction of a Munsif extends to all suits the value 


4) Civ, Pr. Code, s. 17. 8) 5, 20, ib, 3) Vv. ante, p. 3 
re ib. 9) &. 25, ib, : 4) 5s, 18, ib, 
s, 18, ib, x) Act XIT, 1887, ss. 3,173. §) 5 8, ib, 


7) 8 19, 2) 5.9, ib, 
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of which does not exceed 1,000 rupees, unless the jurisdiction 
has been specially extended to 2,000 rupees.® 


Civil Courts in Madras Presidency.—I\ the Province of 
Madras, in addition fo the High Court and Small Cause Courts, 
there are three classes of Courts, the local limits ef whose juris- 
diction is fixed byethe Local Government, viz. the Court of the 
District Judge, of the Sutordinate Judge, and of the District 

& Munsif.7 O° 

The Districg Judge has general control over all.Civil Courts, 
subject to the rules prescrtbed by the High Court. Tne District 
and Subordinate Judges have a jurisdiction the same as that 
possessed by th~ same Judges tn ‘Bengal.2 .The jurisdiction of 
a Munsif extends to all suits not exempted from his cogniz:nce, 

“of which the am@unt or‘valhe of thé subject-matter does not 
exceed 2,500 rupees.? , 


Civil Courts in Bombay Presiiiency.——In the Presidency 
of Bombay, besides the High Conia Small Cause Courts, 
there are four classes of Courts, viz., the Courts of the ‘Dig. 
trict, Joint, Assistant, and Stfbordinate Judges respectively.* \ 

The Court of the DistrictaJudge is the jrincipal Covrt of 
original civil jurisdiction in the district, and has control over 
all Civil Courts within its district? Joint Judges have co- 
éxten-ive powers and a concurrent jurisdiction with the District 
Judge in civil matters referred to them.3 The District Judge 
may refer to any Assistant Judge subordinate to him, original 
suits of which the subject-matter d:es not amount to. 10,000 
rupees in amount or value, and mi-cellaneous applications, not 
being of the nature of appealsi Assistant Judgés have 
jurisdiction to t1y such suitsand to dispose of such appli ations.s 
An Assistant Judge may be inve ted with all or any of the 
powers of a NDisttict Junge. The Comt of the Subordinate 
Judge is subordinate to the Di-trict Court? Subordinate 
Judges are of two classes: the jurisdiction of a Judge of the 
first class extends to all orginal suits and p,oceedu gs of a civil 
nature: he jurisdiction of a Jud_e of the sec nd class extends 
to all original suits and proceedin.s cf a civ} nature wherein the 
subject-matter does not +xceed in amount or value 5,000 rupees,® 
A Sibordinate Judge of the first cass has, in addition to his 
ordinary jurisd:ciion, a special juris tiction in respect of such 
suits and proceedings exceeding 5,000 rupees in Amount or value, 
as may arise within the local: jurisdictons of the Courts in the 


6) Act XII of 1887, s, 19. 1) Act XIV of 1869, s. 7, 2) * iby 


9} Act ILI of 1873, ss. 8, 10. 2) 8,9. Jb. } s. 19. tb. *, 
i S$. 12, ib, (B) 8.12, ibe 7) $&% 21, 22, tby 
g) ib. 4) 8, 16,ib. - ¢ 8) s.9e4, ib, . 
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district presided over by Subordinate Judge8 of the second class. 
The Subordinate Judge has no jurisdiction jin suits in which the 
Government i. a pgrfy.7* e eS 

Procedure in a}icivil suits is°regulated by Act XIV of, 
1882 (Civil Procedur$ Code) as amended by subsequent Acts ; 
this Act, with certain ‘jestrictivns noted below, gaverns “he whole 
of British India? except the scheduled districts as defined by 
Act XIV of 1874.3 

Nothing .in the’ Civil Procedure Code affects the Courts 
Acts of the Centril Provinces (.865), Burma (1875), Punjab 
(1877), Oudh (1879) ot any Jaw passed or which moy be passed 
by a Governor or Lieutenant-Governor prescribing a special nro- 
cedure for suits pean ae: and their tenants or agents, 
or providing tor the paw.ition of “immoveable property. The 
meaning of this provision is that If there is anything in those 


Acts inconsistent with the Co:e, the former and not the latter 
prevais.4 on 


- Nothing in the Code affects the jurisdiction,or proca- 
dure of (1) Military Courts of Request ; ar (2) of village Munsifs 
or vidlage Panchayats, under the provisions of the Madias Code; 
or (3) of the Récorder of Rangoon sitting as an Ifisolvent Court 
in Rangoon or Moulmein: or operates to give any C: urt juris- 
diction over suits of which the amount or value of the sub- 
ject ma ter exceeds the tecuniary limits (if any) of its ordinary 
jurisdiction 5 

Procedure in High Courts.—Certain sections (about 32 in 
number) of tle Civil Procedure Code do not apply or only partial- 
ly apply to High Courts which are or may hereafter be est iblished 
under 24 and 25 Vic., cap. 104. Certain sections apply only to 
High Courts. 

In Mofussil Small Cause Courts,—The greater portion of 
the provisions of the Code extend (so far as they are applicable) 
to Provincial or Mofussil Small Cause Courts, and to all other 
Courts (other thai the Courts of Small Causes in Calcutta, Mad-’ 
os and Bombay) exercising the jurisdiction of a Court of Small 

auses, 

In Presidency Small Cause Courts,—Portions only of the 
Civil Precedure Code (some with modifications) apply to the Small: 
Cause Courts in Calcutta, Madras and Bombay.t , 


* Note,—As to the nature and jurisdiction of the Civil Courts in he Central, 
Provinces, Burmah, Punjab, and Oudh, sce their respective Courts; Acts 186s, 
1875, 1877, 1879 and amendments, ¥ 
_ ‘t Note.—The words and letters ‘wot 47, C.," or ‘not M.S. C.C.," placed 
in Sees denote that the Eroreons or the law contained in the sentence 
i 9 i see acter, (I. 6, ib. AL 

so Pe Soe tn 1 8) Sone eS aaah 
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Pending suits.—Except -where a suit has been stayed by 
reason of its having been instituted in a Court, within the limits 
of whose jurisdictien the defendant or all the defendants does 
not or do not reside, or carry on business,sor personally work for 
gain, a Court cannot try any suit in which’the matfer in issue is 
also directly and, substantially in issue in a previously instituted 
suit for the same relief b2tween the same parties, or between 
parties under whom they or any of them claim, sending in the 
same or any-other Court in British India having jurisdiction to 
grant such relief, or in any Court beyond the. limits of British 
India established by the Governor-General in Council and having 
like jurisdiction, or before Het Majesty in Council. The pendency, 
however, of a suit ina foreign Court dges not preclude the Courts 
in British India from trying a Swit founcea upon the same cause 
of action.§ ° ee a 


Res-judicata.—No Court tan try any suit or issue in which 
the matter directly and substartlially in issue has been directly 
and substantially in issue in a former suit between the same 
parties or between parties under whom they or any of them claim, 
litigating under the same,tide, in a Cout of jurisdiction compe- 
tent to try such subsequent suit, or the suit m which such issue 
has been subsequently raised, avd has been heard and finally 
decided by such Court.7 


A foreign Judgment, zc, the judgment of a foreign Court 
(or a Court situate beyond the limits of British India and 
not having authority in British India, nor established by the 
Governor-General ig Council) is no bar to a suit in British India 
if (1) it has not been given on the merits of the case; (2) it 
appears to be founded on an incorrect view of international law 
or of any law in force in British India ; (3) it is in the opinion of 
the Court before which it is produced contrary'to natural justice 5 
(4) it has been obtained by fraud, or (§) it sustains a claim found- 
ed on a breach of any law in force in British In¢ia.® 


Every action must be commenced by presenting a plaint 
to the Court of the lowest grade competent to try it9 A plaint 
is a statement in writing of the circumstances constituting the 
plaintiff's cause of action, the time when, and the place where, it 
arose, and a demand of the relief which the plaintiff claims. On 
the presentation of a plaint to the Court it is either admitted, or 
rejected, or returned for amendment, or (ot 7. C.) for presenta- 


7 


immediately connected with or above them are not applicable to the High Court 
or Mofussil Small Cause Court, as the case may be, For the procedure in Presi- 
‘dency Small Cause Courts, see ‘ Small Cause Courts" p. 573 
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r 
tion to‘the proper Court.t The rejection of a plaint does not of 
its own force preclude the presentation of a fresh plaint.? If the 
plaint is admitted, the plaintiff must present copies of it, or (if 
permitted by the Court) concise statements of the claim tosthe 
defendant.3, ~ 

Documents relied on,—The plaintiff must endorse on, or 
‘annex to, tbe plaintra memorandum of the d@cuments (if any) 
which he ha- produced along with it4 Ifa plaintiff sues upon a 
document (¢g.,0n a promissory note) in his possesvion or power, 
he must produce it in Court when the plaint is prtseffted and deliv- 
éred, orac py of it, 10 be filed with the phint If he relies on 
any other document (whether in his possession or power or not) 
as evidence in support of his claim, he must enter them in a list to 
be added, or anfexed ta the plaints. This rule dces not apply to 
documents produced fv'r the cross-examination of the defendant's 
witnesses, or in answer to any case,set up by the defendant, or hand- 
ed to a witness merely to refresh his memory.® If any such doca- 
ment is not in his possession or Power, he must, tf possible, state in 
whose possession or power it is.7_ Documents whick are reqtfired 
to be produced at the presentation of the plaint, or to be entered 
in a list annexed to it, but which are not so prodyiced, or entered, 
are not, without the leave of the Court, admissible in evidence on 
behalf of the plaintiff at the hearing of the case.® 


Shop and other books.—If the documett on which the 
plaintiff sues is an entry in a shop book, or other book in his 
possession or power, the plaintiff must produce’ it and a copy of 
the entry at the time of filing the plaint. The Court officer will 
then mark the document for the purpose of identification, and ~ 
will, afler examining and comparing the copy with the original, 
and attesting the copy if found correct, return the book to the 
plaintiff and file the copy in Court. Ifa document admitted in 
evidence during the hearing of a suit is an entry in a shop book 
or other account in current use, the party on whose behalf the 
account is profiuced may furnish a copy of the entry. When 
the copy has been compared and examined the book will be 
returned. If the entry is in a book or account belonging to @ 
person other than the party on whose behalf the book or account 
1s produced, similar provisions apply.* 

_ A suit must be framed as far as practicable so as to afford 
“ground for a final decision. It must, therefore, include the whole 
_ of the claim the plaintiff is entitled to’ make, in respect of the 


2) Civ. Pr. Code, ss. 53, 54, 57. 4) ib, 8} ib, s, 63, 
; 3 Ib, 3. 56. ; ib., 5. 59. i ib, &. Ga, 
Billed sieedhe ok aform of plaintwand , 6) ib.-s. 63, x) ib, a. 140A, 
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cause of action, A plaintiff may, however, telinquish any por 
tion of his claim in order to bring the suit, within the jurisdiction 
of any Court; but H he does so, or otherwise intentionally 
relunquishes, or omits to sue in respect of any portion of his 
claim, he cannot afterwards’sue for the amount rel@iquished or 
‘omitted. A plaintiff entitled to more than one remedy in re- 
ispect of the same cause of gction may sueefor all or any of his 
remedies: but if he omits (except with the leave of the Court 
oblained before the first: hearing) to sue for any of such remedies 
he cannot afférwards sue for the remedy omitted. An obligation 
and a collateral secuaity for its performance are deemed to consti- 
tute but ene cause of action.? 

Summons.—When the plaint has been re.i tered, and the 
copies or, concise statements -have been file? a summons is 
issued though the Court to each defendae't to appear and answer 
the claim on a day fixed, either jn person o1 by counsek or : leader, 
unless the defendant has appeayed at the pre-eutation of the 
plaint an] admitted the claim. The Court may order the plain- 
tiff*or defendant to appear in prrson.3 Ne party, however, can 
be so ordered to appear in 1erson unless he resides (¢) within 
the local limits of the Court’s ordinary original jurisdiction, 
or (4) without such limits and at a pl.ce le-s than fifty, or (where 
there is railway communication for five-sixths of the distance 
between the plaee where he resides and the place where the Court 
is situa e) two hundred miles from the Court-house.¢ The sum- 
mons will order the defendant to produce all documents required 
by the ; Jaintiff, or relied on by the defendant, and will state whether, 
on the nay fixed for hearing, the suit will be finally di-posed of or 
set down for settlefient of issues.s Unless otherwise directed 
»the summons is served at the expense of the tarty on whose 
behalfit isissued.6 Ifasummons is not served in consequence of 
the plaintiffs failure to pay the fee for issuings the suit may be 
dismissed, unless the defendant appears in person, or by agent, on 
‘the day fixed for hearing.7 If the suit is so disméssed, the plain- 
tiff may, subject to the law of limitation, bring a fresh suit, and 
the Court may, upon sufficient cause being shown for non-pay- 
‘ment of the fee for issue of summons, restore it to the file, 
“if application is made within thirty days of the dismissal of 
the suit.? 

Conduct of suit where several plaintiffs or defend- 
ants.—-Where there are numerous parties having the same in+ 
“terest in one suit, one or more of ‘such parties may (with the 
Court’s permission) sue or be sued, or may defend, in such suit, 


\ -2) » Civ..Pr, Code, ss. 42,43. 4) ibs. 67. 6) ib. s,93. 8) ib, s. 99. 
i 1. 56, aamneattmemmete th ss wi68, y 
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on behalf of all parties interested. Notice of institution © 
suit is tren given at the plaintifl’s expense to all such partie, 
any of whom may apply to the Court to be made a party 
to such suit9 The Court may give the conduct o? the suit to 
such plaintiff as it deems pr per. Whete there are more plain- 
tiffs than one, any one or more of them may be authorized by 
any other of them to appear, plead, or act for such other in any 
procecaing uncer the Civil Procedure Code The same rule 
applies ‘the case of defendants. The authority must be in 
writing, signed by the party giving it ana filed in Court 
_ Written statement —-Parties may at any lime Jefore or at 
the first hearing of the suit tender wiitten statements of their 
respective cases, ‘The statements which are required to be as 
brief as possibe and not argumentative, are simpleo narratives 
of fact, which the party making the statement believes to be 
materia! to the case, and which he cither admits or believes he 
will be able 10 prove.* It is, when made by a defendant, his 
answer in wriling%o the plaint of the plaintiff The Ci~ + may 
at anv time require a wfitt-n staterrent or additiona 
statement from any of the parties.* For the purpose of answer- 
ing a salement so reqnired, a wifiten statement or additional 
written statement may, with the ‘permission of the Court, be re- 
ceived at any time.t With this exception and the one,mentioned 
in the next paragraph, no written svatement will be received after 
the first hearinz of the suit.s 

Set-off.—If in a suit for the recovery of money the défendant 
claims to set-off against the plaintiffs demand any ascertained 
sum of money legally recoverable by him from, the plaintiff, 
and if in such claim of the defendant against the plaintiff both 
parties fill the same chatacter as they fill in the plaintiff’s sutt, 
-the defendant may, at the first hearing of the suit, but not after. 
wards (unless permitted by the ( ourt), tender a written state- 
ment containing the particulars of the debt sought to be set-off, 
The Court will, if it allows the set-off and the latter does not in 
amount exceed its pecuniary jurisdiction, set-off one debt against 
the other. Tne effect of*a written statement of set-off is that of 
a plaint in a cross-suit: 4g, B owes A on a bill of exchange 
‘Rs. goo. A owes B Rs. 1,000 under a decree, If A brings a 
suit for Rs. 500 against B, the latter may set-off Rs. 1,000, 
The effect of his doing so is the same as if he had brought a 
separate suit for Rs. 1,000, To avoid “circuity of action” B is 
.allowed to plead set-off, and the Court :will pronounce a final 


v9) Civ. Pr, Code, ss. 30, 32, 3} ib., 5 122. 5) ib, [for a form of written 
f ; ib,, 5. 35. ° 4) ib, Statement v. Appendix (3), 
2) ib., %. 110, 154, , 
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ént in the same suit, both in the original and the cross- 
, aim, The decree-will set out the amount due from each party 
to the other «nd will be for the recovery of any sum which appears 
to be due to“either party (in the example given, of Rs. 500 pay- 
able hy A to B). Both parties must fill the same character in 
the claim as in the set-off: em, A sues B as executor of C: B 
cannot set-off a debt due to him by A personally. Lastly, the 
sum must be an “‘agcertained” sum: #e., a definite sum, or one 
» Which can be made definife on reasonable enquiry,.such as a sum 
due on a mutual account, the balance of which has not been 
struck, The following is an example of,an unascertained sum, 
A sues B ona bill of exChange: B alleges that A has wrongfully 
neglected to insure B’s goods, and is liible to him in compensa- 
tion whiclk he claims to set-off; the amount not being ascer- 
tained cannot be get-off.® 
Appearance of the parties.—On the day fixed in the sum- 
mons the parties must appear m Court in person, or by their 
counsel,’or pleader, If neither party appear$ the suit will be 
dismissed unless the Judge otberwise @irects,7 If the suit is dis- 
missed the plaintiff may, sibject to the law of limitation (see 
“ Limitation,” ). 401), bring & fresh suit. The Court may further 
restore the suit to the file if, wi#itin thirty days from the order of dis- 
missal, sufficient cause is shown for non-appearance.? A suit will 
also be dismissed where the plaintiff, after the summons has been 
returned unserved, fails for a year to apply for a fresh summons.9 
Tf? the plaintiff appears and the defendant does not 
‘appear the Court may. proceed to try the suit in the absence 
of the latter, gn proof that the summons was duly served: if it 
was not, it will order a second summons to be issued. Jf the 
cuit is adjourned for hearing and the defendant appear at or 
before the hearing, and assigns good cause for previous non- 
appearance, he may be heard in answer to the suit? A suit 
or application heard in the presence of one party only is said 
to be heard exgarie, An ex-parfe decree against a defendant 
may be set aside by the defendant, on proof, that the summons 
was not duly served, or that he was prevented by any sufficient 
‘cause from appearing when the suit was called on.? 
If the defendant appears and the plpintiff does not 
appear the Court will dismiss the suit unless the defendant 
admits the plaintif’s claim or a part of it, in which case the claim, 
or the part admitted, will be decreed, and the suit as to the re- 
-mainder dismissed. If a suit is wholly or partially dismissed 


6) Ciy. Pr. Code, s. rzz, ill. (@), 7) ib., ss, 96,98. 1) ib, 8s. 00, toy. 
(c): s. 216, ib: r Q.B.D, A ib,, S. 99. 2) ib., s. 108, 


409: 2 Mad. 296, g) ib. 5. 99A. 
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for non-appearance of the plaintiff, the latter is precluded: from 
bringing a fresh suit in respect of the same cause of action, 
He may, however, apply to set- the dismissal aside. The Court 
will do so on notice to the defendant and on proof“that he was 
prevented by any sufficient cause from appearing when the suit 
was called on,3 

Settlement of issues.—The first stage in the hearing of 
a suit is the “settlement of issues.” An issue exists “when a 
material proposition of fact or law is affirmed by the one party 
and denied by the other.” Material propositions are those pro- 
positions of law or fact, Which a plaintiff must allege in order 
to show a right to sue.# At the first hearing the Court ascertains 
upon what material propositions the parties are at variance, and 
then proceeds to frame and record the issues on which the right 
decision of the case depends, If, when issues hage been framed, 
the Court is satisfied that no further argument or evidence than 
the parties can at once supply, is* required upon such of the 
issues as may be sufficient for the decision of the suit, and that 
no injustice will result fro? proceeding with the suit forthwith, 
the Court will proceed to determine such issues; and if the 
finding thereon ,is sufficient for decision, may pronounce judgment 
accordingly, or if not sufficient, adjourn the further hearing of , 
the suits The Court may alsoin any case, after the framing of 
the issues, adjourn the suit for further hearing to another day, 
(The provisions in this paragraph do not apply to MSC.C.) 

Bearing of the suit.—After the settlement of issues (if 
any) and. cither on the same day, or onthe day to which the hear- 
_ ing of the suit is adjourned, the Court will hear the suit, The 

party who has the right to begin (generally the plaintiff) states 
his case arid produces his evidence in support of the issues 
which he is bound to prove. The other party then states his 
ease and produces his evidence (if any). The party beginning 
is then entitled to reply.6 

Judgment and decree.—Judgment, which means the state- 
ment given by the Judge of the grounds of a decree or order, 
is then, or on some future day, given by the Court. The decree 
is then drawn up and signed by the Judge. A “decree” meang 
the formal expressi@n of, and adjudication upon, any right claim- 
ed, or defence set up, in a Civil Court, when such adjudication, 
so far as regards the Court, decides the suit or appeal.? In a decree 
for payment of money the Court may order mterest to be paid on 
the principal sum adjudged, from the date of the suit to the date 
of decree, in addition to any interest adjudged on such principal 


3) Civ. Pr. Code, ss. 102, 103, ) ib, s. 154. 7) ib,s 2 ‘ 
4) ib.gs. 146, ‘ 8 ib., $8, 179, 180, : 
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¥ 
sum for any period prior to the institutin of the suit, with further 
interest on the agg:egate sum so adjudged from the date of decree: 
to the date’ of payment.2 Parties to a suit are entitled at' their own 
expense |o Certified copies of the judgment and decree See 
“ Judgments and Decrees,” p. 356. 

Payment by instalments.—In all decrees for payment 
of money, the Gdurt may for any sufficient reason order that 
the amount shall be paid by instalments, with or without interest. 
The Court may also db so after decree, on the application of 
the judgment-debtor and with the consent of the decree-holder.? 

A judgment-debtor means any pe®son against whoa decree 
or order has been made.? 

A decree-holder mens any person in whose favour a decree 
or order@capable of execution has been made, and includes any 
person to whong such decree or or ter is transferred,3 

Mesne profits.—In suits for land the Court may decree pay- 
ment of mesne profits with ‘interest in respect of the property 
from ,the institution of the suit until delivery of possession or 
until the expirati.n of thtee years@from the date of decree. 
“ Mesue profits” of property mean those profits which the person 
in wron. ful possession of suc prope: ty actually received, or might 
with ordi ary diligence haf received thercfiom, together with 
*interesteon such profits.4 

Withdrawal ofesuit,—Ifat any time after the institution 
of the suit, the Court is satisfi d on the application of the 
plaintiff (@} th t the sit must fail by reason of some formal 
defect, or (6) that there are sufficient grounds for permitting him 
to withdraw from the suit or to abandon part of bis claim 
with liberty to bring a fresh suit for the subject-matter of the suit 
or in respect of the part so abandoned, the Court may grant 
such permission on such terms as to costs or otherwise as it 
think, fit. A plaintiff who wit draws from a suit or abandons 
part of his claift without permission is liable to costs, and is 
precluded from brinzing a fresh suit for the same matter or in 
respect of the same part, The law of limitation is not affected 
by the bringing of the first suit. One of several plaintiffs cannot 
withdraw without the consent of the others.5 

Compromise of suit.—If a suit is adfisted wholly or in 
part by any lawful agreement or compromise, or if the defendant 
satisfy the plaintiff in respect to the whole or any part of the 
matter of the suit, such agreement, compromise, or satisfaction 
is recorded, and a decree passed in accordance therewith so far 
asit relates to the suit, This decree is final, so far as it relates 

8) Civ. Pr. Code, x) ib,s.2r0:14W.R., 2) ibs 5) ib, ss 373, 
es ib 3744 
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to so much of the subject-matter of the suit as is dealt with by the 
agreement, compromise, or sati-faction.6 ; 

Deposit by defendant in satisfaction of claim.—The 
defendant in any suit to recover a debt or dimasesnay, at any 
stage of the suit, deposit in Court such sum of money as he con- 
siders a satisfaction in full of the claim. Notice in writiny of the 
deposit must be given through the Court by the defendant to the 
plaintiff, ana the amount of the deposit will (unfess the Court 
otherwise direct-)gbe paid to t e plaintiff @n iis application. No 
interest is allowed to the plai tiff on any sum deposited by the 
defendant from the date of the receipt of such notge, whether 
the sum deposited be in full of the claim oF fall short of it? « 

If the plaintiff accept such amount only in part satis- 
faction of his claim, he may prose ute his suit for the lealance; 
and, if the Court decides that the deposit by-the defendant was a 
full satisfaction of the plaintiffs claim, the plaintiff must pay the 
costs of the suit incurred after the deposit, an! previous th: reto, 
so far as they were caused bv excess in the plaintiff's claim.® 

If the plaintiff acceptesuch amount as satisfaction in 
full of his claim, he mu-t present t@ the Court a statement to 
that effect; which will be filed. Thy Court will then pa-s judg- 
ment accordingly, and, in directing Sy whom the costs of each 
party are to be paid, will con-ider which of the parties isemost to * 
blame for the litization.? : . 

Abatement of action, — When, owing to the death. marriage; 
or insolvency of one of the prrties to a snit, a suit becomes 
defective, it is said technically to “abate,” he effect af abate- 
ment is that the suit comes to an end, and no freshysuit can be 
brought on the same cause « f action,t 

By death.—The death of a plaintiff or defendant does not: 
cause @ suit to ab.te, if the right to sue survives: ée,—~(1) A 
covenants with B and C to pay an annuity to 18 during C’s sife; B 
an] C sue A to compel paym nt; B dies before the de ree. ‘I'he 
right to sue survives to C,a dthe suit does not abate. (2) A 
sues B for libel, A dies. The right to sue aoes not -urvive, and 
the suit abates.? , 

The marriage of'a female plaintiff or defendant does 
not abate a snit ehich may, notwithstandin , be proceeded with 
to judgment, aid, where the decree is against a fem le defendant, 
be executed agairst her alo ¢.3 at 

By insolvency of plaintiff—Theé bankrurstey or insolveney! 
of a plaintiff in any suit which his assiznée or the receiver ‘apel 
pointed in insolvency proceedings under the Code might maintain 
“6 Civ."Pr, Cote, 8 378. 8) ib., s. 379. ipsg: ra a 
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for the benefit of his creditors does not bar the suit, unless the 
assignee or receiver declines tc continue the suit and to give 
security for costs. If the assignee or receiver so neglects or 
refuses, the defendant may apply for the dismissal of the suit, 
on the ground of the plaintiffs bankruptcy or insolvency, The 
Court may award to the defendant the costs which he has in- 
curred in defending the suit to be proved as a debt against the 
plaintiff’s estatt.+ 

Application to sef aside order of abatement or dismis- 
sal.—The peison claiming to be the legal representative of the 
deceased orbankrupt or insolvent plaintiff may apply for an order 
to set aside an order for abatement or dismissal; and if it be 
proved that he was prevented by any sufficient cause from continu- 
ing the suit, the Court will set aside the abatement or dismissal 
upon such terms as to costs or otherwise as st thinks fit.s 

In other cases of assignment, creation or devolution 
of interest pending a suit, the suit may, with the leave of the 
Court, given either with the consent of all parties or after service 
of notice in writins upon them, ang hearing their objections (if 
any) be continued by or aginst the person to whom such interest 
has come either in aadition to, or in substitution for, the person 
from whom it has passed, asthe case may require.® 

Receivers in suits—See “ Receivers,” p. 549. 

Paupers.—For thé purpose of instituting a pauper’s suit (called 
a suit tm forma pauperis) a person is deemed a “pauper” when 
he 1s not possessed of sufficient means to enable him to pay 
the fee prescribed by law for the plaint in such suit, or, where no 
such fee is prescribed, when he is not entitled to property worth 
one hundred rupees other than his necessary wearing apparel and ° 
the subject-matter of the suit 7 

Subject to the following rules any pauper may bring a 
suit.—(1) No suit cin be brought by a pauper to recaver com- 
pensation for loas of caste, libel, slander, abusive lunauage, or 
assault. 

(2) Unless the applicant be a woman, who, according to the 
customs of the country, ought not to be compelled to appear in 
public, or a person exempted by the Local Government, an appli- 
cation for permission to sue Jz formd pauperis must be made 
in person, and in writing signed and verified, and must contain 
* the particnlars required to be stated in all plaints; a schevule of 
any moveable or immoveable property belonging to the petitioner, 
with its estimated value, must be annexed. 

(3) If the applicant be exempted from appearance, the applica- 
tion may be presented by a duly authorized agent who can answer 


4) Civ, Pr, Code, s. 370, 5) ib,s. 37% 6) ibs. 372 7) ibps, 40x. 
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all material questions relating to the application, and who may 
be examined in the same manner as the party representen by him 
might have been examined had such party attended in person. 

Application to sue will be rejected if not framed or pre- 
sented in the manner prescribed,9 or if it appear to the Court—(a) 
thatthe applicant is wot a pauper, or (4) that he has, within the 
two months next before the presentation of the application, dis- 
posed of any property fraudulently or with a view*to obtain the 
benefit of suing iy forma pauperis, or (¢) that his allegations do 
not show a right to sue in such Court, or (2) that he has entered 
into any agreement with reference to the subject-matier of the 
proposed suit under which any other pefson has olitained an 
interest in such subject-matter. If the Court sces no reason to 
refuse the application, it will fix a day (of which at leagi tgn days’ 
previous notice will be given to the opposite party and the Gov 
ernment pleader) for receivirg such evidence af the applicant 
may adduce in proof of his pauperism, and for hearing any evi- 
dence which may be agduced in disproof of it.t 

Procedure at hearing @f suits by paupers.— On the ‘day 
so fixed, the Court will examine the gvitnessrs, and may cross- 
examine the applicant or his agent, and will also hear any argument 
on the question whether, on the fac@of the application and on 
the evidence (if any) taken by the Court, the applicant js or is 
not entitled to sue. The Court will then either allow or refuse 
to allow the applicant to sue asa pauper. If the application be 
granted, it will be numbered and registered, and deemed the 
plaint in the suit, which wiél then proceed in the ordinary 
manner, except that the plaintiff will not be liable to,any Court- 

: fee (other than fees payable for service of process) in respect of 
any petition, appointment of a pleader, or other proceeding con- 
nected with the suit. An order made at the hearing, refusing to 
allow the applicant to sue as a pauper, is a bar to any subse- 
quent application of the like nature by him in respect of the same 
right to sue. The applicant is, however, at liberty to institute a 
suit in the ordivary manner in respect of such right, provided 
that he first pays the costs (if any) incurred by Government in 
opposing his application for leave to sue as a pauper.? 

Costs in suit ky paupers,—lIf the plaintiff succeed in the 
suit, the Court will calculate the amount of Court-fees which 
would have been paid by the plaintiff if he had not been permit- 
ted to sue as a pauper ; and such amount will bea first charge on 
the subject-matter of the suit, recoverable by the Government 
from any party ordered by the decree to pay it.3 If the plaintiff 


8) Civ. Pr. Code, ss. 402, goq. 1) ib,, Ss, 405, 407, 408. 3) ib, s, 4z¥, 
| for # form see ‘Appendix (4). 2) ib,, ss, 409, 410, 413. Mamas : 


16 ACTION AND ACTIONABLE CLAIM. 


fails in the suit, or if he is dispaupered, or if the suit is dismissed 
in consequence of the pla ntiff’s failure to pay the fre for issue of 
summons, or because neither party to the suit appears, the Court 
will order the plaintiff, or any other person made co-plai: tiff to 
the suit, to pay the Court-fees which wouli have been paid by 
the plaintiff if he had not been permitted to sue asa pauber ; and, 
if it find that the suit was fiivolous or vexatious, it may also 
punish the plaint ff with fine not exceeding 100 rupees or with 
imprisonment fora tearm which may extend tga month, cr with 
both.4 The costs of an application for permission 10 sue as a 
pauper and of an inquiry in'o pauperism are costs in the suit.s 

Dispaupering.—The Court may, on motion by the d fe ndant, 
or by the Government pleader, of which one week’s n: tice in 
writing,hgs been given to the plaintiff, order the plaintiff (o be 
dispaupered (i¢. dejrived of the capacity of suing tx forma 
pauperis)—(ay*if he is guilty of vexatious or improper conduct in 
the course of the suit; (4) if it appears that his means are such that 
he ought not to continue to sue as a pauper, or (¢) if he has 
enteied into any agreement with re“erence to the subject-matter 
of the suit, under which any other person has obtained an interest 
in such subject- -matter,® 

Costs generally.--Ttr? Court has full power to give and 
apportion costs of every application and suit in any manner it 
thinks fit; the fact that the Court has no jurisdiction to try the 
case, is no bar to the exercise of this power. Every order relating 
to costs made under the Civil Procedure Code, and net forming 
part of a decree, may be executed as if it were a decree {gr money,? 
The Court may give interest on costs at any rate not exceeding 
SIX percent. per annum, and may direct that costs, with or without ° 
interest, be paid out of, or charged upon, the subje tunatter of 
the suit’ 

Security for costs when required.—(1) If, at the institu- 
tion or at any sibsequent stage of a suit, it appeats to the Court 
that a sole plaintiffis, or (when there are m te pla ntiffs than 
one) that all the plunufK\ are residing out of British India, 
and that neither he nor they possess any sufficient immovearleé 
propery within British In sia, independent of tne proverty in 
suit, the: Court may, cithe: of its own motim or on the applica- 
tion, of any defendant, order the plaintiff or plaintiffs, wibm a 
fixed time, to give security for the payment of all costs incurred 
and likely ta ,be incurred by any defendant. Any person who 
leaves British India under such circumstances as to or 


4) Civ. Pr. Code, s. 413. 9) ib, 5.220: general rile asto costs: 8) Cry, Pr, Code 
: ib.,s. 41S, see O'Knealy, {P- 225! 30 Mooig, + 8/9224 {. 
6) i, = 4xh, : _ 863 t Margh.'79: 9, W. R,. 62, Wet ie (0 


ACTION AND ACTIONABLE CLAIM. 17 


reasonable probability that he will not be forthcoming whenever. 
he may be called upon to pay costs is, for the purpose of this 
provision, deemed to be residing out of British India. - 

(2) On the application of any defendant in a su for money 
when the plaintiff is a woman, the Court may at any slage of 
the suit, make a like order if it is satisfied that the plaintiff does 
not possess any sufficient immoveable property, within British 
India independent of the property in suit . 

In the event of security not beifig furnished within 

the time so fixed, fhe Court will dismiss the suit unless the plain- 
tiff or plaintiffs be permitigd to withdraw or show good cause 
why such time should be extended, in whicf case the Court may 
extend it; When asuit is dismissed, the plaintiff may apply on 
notice in writing to the dgfendant for an order to sct theediamissal 
aside, and, if it is proved that he was prevented by,any sufficient 
cause from furnishing the securily within the timé allowed, the 
Court will set.aside the dismissal upon such terms as to security, 
costs or otherwise as itsthinks fit, and will appoint a day for pro- 
ceeding with the suit, 
' Proceedings by agreement of parties.—Parties interest- 
ed in the decision of any question of fact or law may enter into 
an agreement in writing, stating such*question in the form of a 
case for the opinion of a Court, (which would have had jutisdic- 
tion to entertain a suit of the like valuc,) and providing that upon 
the finding of the Court;—(@) a sum of money fixed by the 
parties or to be determined by the Court shall be paid by one of 
the parties to the other of them; or (2) some property, moveable 
or immoveable, specified in the agreement, shall be debkivered by 
one of the parties to the otheof them ; or (c) one or more of the 
parties shall do, or refrain from doing, some other particular acts 
specified in the agreement? The agreement must be divided 
into paragraphs and state all facts and documents necessary to 
enable the Court to decide the question, and must afo, if it is one 
for the delivery of any property, or for the doing, ot the refrain- 
ing from doing, any particular act, state the estimated value of 
the property to be delivered, or 40 which the act’ specified has 
reference.3 . 

The agreement, ¥ correctly framed, may be filed in a 
Court of competent jurisdiction, and when so filed, will be 
numbered and registered as a suit between one or more of the 
parties, as plaintiff or plaintiffs, and the other or others of them 
as defendant or defendants; notice will then be given to all the 
parties to the agreement, other than the party or parties by 


9) ib. s 380, 1) ib, 8. 38x. 2) ib, s, 527, 3) ib, s 528, 
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whom it was presented ; after the agreement is filed, the parties 
to it are subject to the jurisdiction of the Court and bound by 
the statements contained in it ;+ after notice the case will be set 
down for ®earing and will be heard as a suit instituted in the 
ordinary manner if the Court is satisfied, —(a) that the agreement 
was duly executed by the parties to it, and (4) that they have a 
bond fide interest in the question stated in it, and (¢) that the same 
is fit to be decided, It will then proceed to pronounce judgment 
thereon, in the sameewvay as in an ordinary suit; upon judgment a 
decree will follow enforceable in the ordinary*nanner.? 


An acgionable claim is what ig known in English Law as a 
Chose ,in Action. & chose or thing may either be 7w action or 
in possession. A chose in possession exists where a person has not 
only she right to enjoy, but also the actual enjoyment of the 
thing. A chgse in action is a thing of which a man has not the 
possession or actual enjoyment, but has a 1ight to demand by action 
or other proceeding, ¢g.,a debt or bond. An actionable claim 
is transferable. A claim which the Civil Courts recognise as 
affording grounds for relief is agionable whether a suit for its 
enforcement is or is net actually pending or likely to become 
necessary. None of the following provisions relating to action- 
able claims apply to negafable instruments,” 

Agsignment of claim.—No transfer of any debt or any 
beneficial interestein moveable property has any operation against 
the debtor or against the person in whom the property is vested, 
until express notice of the transfer is given to him, unless he is a 
party to or otherwise aware of such transfer; and every dealing 
by such élebtor or person, not being a party to, or otherwise aware 
of, and not having received express notice of, a transfer, with the 
debt or property is valid as against such transfer: e.g. -—A owes’ 
money to B, who tranfers the debt to C. B then demands the 
debt from A, who, having no notice of the transfer, pays B, 
The payment is valid, and C cannot sue A for the debt, 

Every such notice must be in writing signed by the person 
making the transfer, or by his agent duly authorized in this 
behalf? On receiving such notice, the debtor or person in whom 
the property is vested must give effect to the transfer’ unless 
where the debtor’resides, or the propertyis situate, in a foréign 
country, and the title of the person in whose favour the transfer 
is made is not complete according to the law of such country.? 

Mortgaged Debt.—See “ Mortgage.” 


4) ib., ss. 529, 530. . %) +8. £39, ib, 
5) ib., 5, 53t. : 8) s. 132, ib, 
6) Wharton's Law Lexicon, sth ed. p. 182. 9) 8. 133, 1b. 
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Discharge of person against whom claim is sold.— 
Where an actionable claim is sold, he against whom it is made 
is wholly discharged by paying to the buyer the price and inci- 
dental expenses of the sale, with interest on the price from the 
day that the buyer paid it, In other words the purchaser of a 
debt who pays a less sum for it than the amount due is not 
antitled to the full benefit of the debt, but only to the sum 
which he paid for it, together with his expenses*and interest, 
Nothing in the former part of this section applies~(¢) Where 
the sale is made td*the co-heir to, or co-proprietor of, the claim 
sold ; (2) where it is made 1g acreditor in payment of what is due 
to him ; (c) where it is made to the possessortof a property subject 
to the actionable claim ; (¢) where the judgment of a competent 
Court bas been delivered affirming the claim, or where {hg claim 
has been made clear by evidence and is ready for judgment. 

Liability of Transferee.—The person to wifom a debt or 
charge is transferred takes it subject to all the liabilities to 
which the transferror was subject in reSpect thereof at the date of 
the transfer; e.g. :—A debentuze is issued’in fraud of a public com- 
pany to A. A sells and transfers the debenture to B, who has 
no notice of the fraud. The debenture is invalid in the hands 


of Bt 
See “ Warranty,” “ Legal Practitioners,” and “ AMorigage.™ 
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AUTHORITIES—Atis KX of 1865: XXI of 1870: II of 1874: V of 1882: 
VII of 1889. 

Administyatidn means the adjustment and protection of the 
rights of one or mow persons in relation to an estate or pro- 
perty or collection of assets (ze, property aveilable for the pay- 
ment of debts). The term is applied to the duties of executors, 
administrafors, trustegs, liquidators, ef., in managing the property 
committed to their charge, paying debts, diviaing the surplus, 
assets, etc. See “ Lxecutor.” 

The Law of Administration of estates of deceased persons 
is coritained €n the Indian Succession Act (X of 1865) which 
constitutes the Law of British India applicable in the case of a// 
persons except Hindus, Mahommedans and Buddhists. The 
latter are governed by- the Probate afid Administration Act 
(V of 1881), Succession Certificate*Act (VII of 1889), and in the 
case of Wills by Hinds, Jainas, Sikhs and Buddhists in the 
Lower Provinces of Bengal, and in the Towns of Madras and 
Bombay by the Hindu Wills Act (XXI of 1870), The provi- 
sions“of Act V of 188z are nearly the same as those of Act X 
of 1865 on the sttbject of Administration. The points in which 
they differ have been noted below. 

Letters of Administration mean an authority» under the 
seal of a Court by which the person to whom it is granted be- 
comes cl6thed with powers and duties similar to those of an 
executor, See “ Axecutor.” : 

Order of Administration—See “ Executor.” : 

Letters of Administration are granted—(1) In the case 
of an intestacy ; (II) where the deceased person has made a will but 
has zo¢ appointed an executor; (III) where the decedsed person 
has madea willand Aas appointed an executor, but the latter (a) 
is legally incapable, or (4) refuses to act or fails to accept the exe- 
cutorship within the time limited for acceptance, or (¢) has died 
before the testator, or (¢) before he has proved the will, or (e) 
after he has proved the will but before h@ has administered all 
the estate of the deceased. In the case of (I) simple letters 
of administration are granted ; in the case of (II) and (III) letters 
of administratiqn “ with the will annexed.”? Administration is also 
granted for defined periods and special purposes. Such grants 
are called “ Limited grants of -Administration.” 


SME Megy sa 46, 18, 19, 21 (Act V of 2882), 
\ . 
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To whom granted.—In all these cases the person to whom 
the grant is made is called the administrator. His position is 
analogous to that of an executor, An administratgy is ‘defined 
as a “person appointed by the Court” (an executor 1s appointed 
by the sestator) “to administer the estate of a deceased person 
when there is no executor.” He is the legal representative of 
the deceased person for all purposes, and all the ‘property of the 
deceased person vests in him as such, Letters of administration 
cannot be granted, to any person who is 4 minor or who is of 
unsound mind, nor (in any case governed by Act X of 1865) 
to a married woman without she previous congent of her¢usband 33 
when, however, letters of administration have been granted to a 
married woman, she has all the powers of an ordinary adminis- 
trator.t The tables on the next and succeeding page# show 
the classes of persons entitled to letters of aglministration. 
The tables must be read in conjunction with the Adminis- 
trator-General’s Act (II of 1874).. By the latter any letters 
of administration inclutling letters ‘“ General,” or ‘ Limited,” 
or “with the will annexeckh” granted by a igh Court at 
Calcutta, Madras and Bombay must be-granted to the Admuinis- 
trator-General, unless they are grantgd to the next of kin of 
the deceased (including thereby a wifow or widower or any 
other person entitled to letters of administration) in )efer- 
ence to a creditor or legatee of the deceased, « If administration 
is applied for to any other Couré in the three presidencies, the 
Administrator-General is deemed entitled to administration in 
preference to any other person merely on the ground of his 
being a creditor, a non-universal legatec, or a frietwd of the 
deceased. 

Liability for devastation,—See “ Axecutor.” 

Powers and duties of administrators after their, ap- 
pointment to their office are for the most part the sgme as those 
of executors.——See “ Zxecitor,” ‘ 

Effect of letters of administration.—No right to any 
part of the property of a person who has died intestate can ba 
established in any Court by any person governed by the Indian 
Succession Act, unless letters of administration have first been 
granted. In the cas@ of petsons vot so governed (Hindus, 
Mahommedans, and Buddhists) either letters of administration or 
a succession ¢ertificate under Act VII of 1889 is necessary 


before any recovery cah be had through the Coutts of debts 
(condimated on page 26) 


2) 8.179. Succession Act, s. 4. s. 278, ib. 
Act V. of 188r, al Se Oe ib. 
3) 8. x89, ib, 5) S. 15, 
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from debtors of deceased persons. When administration ts grant- 
ed, it entitles the administrator to all rights belonging {o the 
intestate as effectually as if the administration had been granted 
at the moShent after his death? It does not, however, like 
probate (see “ Wiis”) render valid every intermediate act of the 
administrator, because the grant does not validate any acts prior 
to the grant tending to the diminution or damage of the intes- 
tate’s estate’ The grantee of administration has alone power to 
gue, until the grant hfs been revoked or recalled? Grant of ad- 
ministration is conclusive as to the represertative title of the 
administrator against debtors of the deceased, and all persons 
holding property whith belonged to him: it affords full indemnity 
to all debtors paying their debis and all persons delivering up 
propersysbelonging to the deceased to the person to whom the 
grant has been made.? 

Limited grants.—Limited grants are (A) Grants Limited 
in Duration as, (1) Where no will of the deceased is forthcoming, 
but there is reason to believe that there is a will in existence, 
letters of administration may be granted limited until the will, 
or an authenticated copy of it be produced. (B) Grants for the 
use and benefit of others having right, as (x) administration 
with the will annexed grarfred to the attorney or agent of an absent 
exec&tor, (where there is no other executor within the province 
willing to act) for the benefit of his principal limited until he 
shall obtain probate or letters of administration granted to him- 
self; (2) administration with the will annexed granted to the 
altorney or agent of an absent person, who, if present, would be 
entitled te administration limited as before mentioned; (3) adminis- 
tration granted to the attorney or agent of an absent person entitled 
to administer in case of intestacy, (no person equally entitled being ° 
willing to act,) limited as abovementioned ; (4) administration grant- 
ed during minority of sole executor or sole residuary legatee to the 
legal guardiast of the minor or some other person appointed ‘by the 
Court until the minor shall have completed the age of eishtecn 
years, or (under Act V of 1882) until he shall have attained his ma- 
jority. (5) Grant of Administration until one of several minor ex- 
ecutors or residuary legalees attains majority limited until one of 
them shall have completed the age of eightagn years, or (under Act 
V of 1881) shall have attained his majority. An administrator 
during minority has all the powers of an ordinary administrator. (6) 
Grant of Administration for use and benefit of lunatic until he shall 
become of sound mind. (7) Grant of Administration “ pendente 

8) s. xox. (Succession Act.) I) s, 260, ib,, s. 82, ib, 


8.14, (Probate Act } 2) s, 242, ib,, s. 59, ib, 
9) 8. 192, ib,, s, 75, ib. ia 
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ive,” 4e, pending any suit touching the validity of the will of a 
deceased person, or for obtaining or revoking any probate or any 
grant of letters of administration, (C) Grants for special 
purposes.—(z) Grant of Administration with the wil annexed 
limited to a particular purpose. (2) Grant of Administration limit- 
ed to property in which a person has a bencficial interest ; ay., 
when a sole trustee dies having no interest in the trust property and 
leaves no representative or person willing to act as such, administra~ 
tion limited to the,trust properly inay be @fanted to the person 
beneficially interested. (3) Grant of Administration limited to a 
suit; Ze. for the purpose oferepresenting a deceased person in a 
suit. (4) Grant of Administiation limited to the purpose of becom- 
ing a party to a suit to be brought against an administrator or ex- 
ecutor who has been absent for 12 months from the provisice in 
which the probate or administration has been granteg. (5) Grant 
of Administration to any person whom the Court thinks fit. (6) 
Limited to collection and preservation of deceased’s property. 
Appointment as administrator of a person. other than the one who 
under ordinary circumstances would be entitled to administration ; 
é.g., where a person has died intestate or leaving a will of which 
there is no executor willing and competent to act, or where the 
executor at the time of the death of thé’deceased person is resi- 
dent out of the province. (D) Grants with exceptiom are 
made either with will or without whenever the nature of the case 
requires a “grant of this kind. (E) Grants of the rest.—(z) 
Whenever .a grant has been made with exception, the person 
entitled to administration may take out administration to the rest 
of the deceased’s estate, (F) Grants of effects unadminis- 
tered.—(1) If the executor to whom probate has been granted 
“have died leaving part of the testator’s estate unadministered, a 
new representative may be appointed for the purpose of adminis- 
tering such part of the estate. He has the same power as the 
original executor. (2) Grant of Administration wen a limited 
grant has expired, and there is still some part of the estate unad- 
ministered.3 

Revocation of grants —See “ Probate” 

Practice in granting administration is the samo as that in 
granting probate,—Sem “ Prodate.” 

Application for letters of administration must be made 
by written petition, stating (x) time and place of deceased's 
death, (2) the family or other relatives of the deceased, (3) their 
respective residences, (4) the right on which the petitioner claims 
(5) that the deceased left some property within the jurisdiction of 
the District Judge or Delegate to whom the application is made, 


3) ss. 20f~29x (Succession Act), ss, 24—47 (Probate & Administration Act.) 
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and (6) the amount of assets which are likely to come into the 
petitioner’s hands: and when the application is to a District Dele- 
gate (7) that the deceased at the time of his death resided within 
the jurisdi@ion of such Delegate. When the application is to a 
High Court for letters of administration intended to have elfect 
throughout British India, the petition must further state (8) that 
to the best of the petitioner’s knowledge and belief, no application 
has been mide to any other High Court for letters of admmistra- 
tion of the same estafe, intended to have such effect + or when any 
such application has been made, (9) the High Court to which and 
the persog by whom it was made gnd the proceedings, if any, 
had thereon. The petition must be signed and verified in the fol- 
lowing form :—“J, A. B., petitioner in the above petition, declare 
that what is stated therein is true to the best of my information 
and belief.” , 
Form of grant of letters of administration.—The grant 
is under the seal of the Court and in the following general form :— 
. Judge of the District of or 
Delegate, etc., hereby make known that on the day of 
letters of administration (with ov without the wil! 
annexed (as the case may be) of the property and credits of 
; late of id , deceased were granted to 
. the father (or as the case may be) of the 
deceased, he having undertaken to administer the same, and to 
make a full and true inventory of the said property and credits, 
and exhibit the same in this Court within 6 months from the date 
of this grant, or within such further time as the Court may from 
time to time appoint, and also to render to this Court a true 
account of the said property and credits within one year from the 
same date, or within such further time as the Court may from time’ 
to time appoint.s 
An admiyistration bond must be given to the Judge by the 
person to whom administration is granted with one or more sure- 
ties for the due administration of the estate. If the estate is not 
duly administered, the Judge may assign the bond to some person 
who will thereupon be entitled to sue the administrator on it.6 


Time when administration will bagranted.—It will not 
be granted until after the expiration of 14 clear days from the day 
of the testator or intestate’s death,7 


Caveat.—See “ Probate.” 


4) ss. 246, 246A (Succession Act.) 6) 5, 256, ib. 
85 64, 65, 66 (Probate Act.) 8. 78, ib. 
5) 8.255, ib, 7) S$. 258 (Succession Act,) 
5.77, ib. 8. 80 (Probate & Adminjgtration Act.) 


ADMINISTRATION. 29 


The Succession Certificate Act® extends to the whole of 
British India (inclusive of Upper Burmah except the Shan States), 
By its provisions no Court will pass a decree against a debtor 
of a deceased person for payment of his debt (inciuding any 
debt except rent, revenue, or profits payable in respect of land 
used for agricultural purposes) to a person claiming to be en- 
titled to the effects of the deceased person, or any part thereof, 
ot execute an order for such payment except on the production 
of the person so claiming of (1) probate or@etters of administra- 
tion to the estate of*the deceased, or (2) of a succession certificate 
under that Act or the Acts therein mentioned. The Act does 
not apply in the case of persons governed by the Indian Succes- 
sion Act, nor will a certificate be granted thereunder with respect 
to any debt or security to which a right can be established by 
probate of a will to which the Hindu Wills Act applies. The 
District Court within the jurisdiction of which the “deceased or- 
dinarily resided at the time of his death, or if at that time he 
had no fixed place of residence, then within the jurisdiction of 
which any part of the property of the deceased may be found, 
may grant a certificate under this Act, 

Administrator-General.9—In each of the presidencies of 
Bengal, Madras, and Bombay there is fa Administrator-General. 
Letters of administration granted by a High Court must be gzant- 
ed to the Administrator-General unless they are granted to the 
next of kin and in the case of grants by any other Court the Ad- 
ministrator-General is entitled to administration in preference to a 
creditor, non-universal legatee, or friend of the deceased. In the 
case of any person not being a Hindu, Mahommedan, Parsi, 
ar Buddhist dying and leaving assets exceeding the value of 
*z,000 rupees, and of no person applying for administration of 
his estate or probate of his will within one month after his death, 
the Administrator-General may apply for Ictters of administration. 
Whenever any person, whether a Hindu, Mahommedan, Parsi or 
Buddhist, or not, dies leaving assets wilhin the jurisdiction of 
a High Court at a Presidency-town, the Court may, upon the 
application of any person interested in such assets and their due 
administration either as creditor, legatee, next of kin or other- 
wise, or of a friend,of any minor so interested, or of the 
Administrator-General, direct the latter to apply for administra- 
tion on being satisfied that danger is to be apprehended of the 
misappropriation, deterioration, or waste of the asscts. If in 
either of the above two cases the executor or person entitled to 
administration appears during the proceedings, probate or adminis- 
tration will be granted to them, otherwise to the Administrator- 


8) Amt XII of 1889, 9) Act If of 1874, 
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General. The Court has also the power in such a case to 
enjoin the Administrator-General to collect and hold the assets 
until the right of succession or administration is ascertained. 

Transfer by private administrator of estate to Admin- 
istrator-General.—Any private executor or administrator may 
(with the previous consent of the Administrator-General) by 
an instrument in writing under his hand, notified in the local 
Gazette, transfer all estates, effects and interests vested in him by 
virtue of such probate or letters to the Administratoi-Gencral by 
his name of office. Thereunon the transfefror is exempt from 
all liability as such executor or administrator for any act or omis- 
sion in réspect of the said property &/fer the date of the transfer. 

Commission.—The Administrator-General of Bengal is entitled 
to a commission of 3 cent. (which may be raised and again re- 
duced by Government) and the Administrator-Generals of Madras 
and Bomba¥ to a commission of s per cent. (which may be 
reduced and again raised by Government) respectively upon the 
amount or value of the’ assets which they respectively collect 
and distribute in due céurse of administration.? 

Action byadministrator for compensation to the family 
of a person for logs occasioned to it by his death by ac- 
tionable wrong.—Sceg* Lxccutor.” 

Actions by and against administrator for wrongs com- 
mitted in the lifetime of a deceased person,-—-See *' Zxe- 
cutor. ‘ 
Purchases by administrator of property of deceased.— 
See “ Zxvecutor.” ‘ 

Powers of several administrators.—See “ Z-tecutor.” 

Suits by and against administrators trustees or exe- 
eutors.—In all suits concerning property vested in an administra-, 
tor, trustee or executor when the contention is between the per- 
sons beneficially interested in such property and a third person, 
the adminisfrator, trustee, or executor represents the person in- 
terested ; it is not ordinarily necessary to make them parties to 
the suit: though the Court may, if it thinks fir, order them or 
any of them to be made parties.3 

When there are several administrators or executors they must 
all be made parties to a suit against one or more of them; 
except executors and administrators beyfond the local limits of 
the jurisdiction of the Court, and executors who have not proved 
their testator’s will.4 

No claim by or against an executor or administrator, or heir 
as such, can be joined with claims by or against him personally, 


1) Act IT of 1874, s. 3x. 3) Cuil Pr, Code, s. 437. 
2) 88, §2, 55, ib, 4) S. 438, 1b, 
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unless the last mentioned claims are alleged to arise with re- 
ference to the estate in respect of which the plaintiff or defendant 
sues or is sued as executor, administiator or heix, or are such as 
he was entitled to, or liable for jointly with the deceated person 
whom he represents.§ 

Suits by and against married administratrix,—Unless 
the Court otherwise directs, the hushand of a married administra- 
trix or executrix is not a necessary party to a suit by oragainst her.s 

Distribution of assets.—See “ Axecutaw.” 

See “ Hhecutor,” “ Probate? and “ Wills.” 


5) S. 439, 1h. 6) s. 44, ib,, 1ule B, 
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AvurTuoriTiIEsS~Contract Act. Chapte: X: Civil Procedure Code: Cases and 
Sections cited, 


APPOINTMENT aND AUTHORITY oF AGENTS. 


An agent isa gerson employed to do any act for another 
(called the “ principal”) or to represent thkt other in dealings 
with thigd persons. Therefore cqptracts entered into through 
an agent, and obligations arising from acts done by an agent, 
may be enforced in the same manner, and will have the same 
legal gansequences, as if the contracts had been entered into and 
the acts done by the principal in person.” 

Any pewson may employ an agent who is of the age of 
majority according to the law to which he is subject, and who 
is of sound mind, : . 

‘ Any person may be an agent as between the principal 
and third persons: but no person who is not of the age of ma- 
jority and of sound mind can become an agent so as to be 
responsible to his princip§l, In other words, such an agent may 
briag about a valid contract between his principal and a third 
party, but will not himself he liable to his principal.® 

Agency may be constituted expressly, as by words spoken 
or written, or impliedly, as when it may be inferred from the 
circumstances of the case. See “ Custom and usage,” and ‘Eus- 
band ang wife.” These circumstances may include things spoken 
or written or the ordinary course of dealing. No consideration 

is necessary to constitute an agency: it may be quite gratuitous: 
A gratuitous, agent is not bound to undertake the agency, but 
if he does so he is liable for any loss sustained by his principal 
through hisa@gross negligence.9 

Agent’s authority.—Agents are of two kinds: either penerad, 
iz, brokers, factors, auctioneers and other persons employed in 
recognised businesses: or particular, te, appointed for some 
particular case and purpose only. The authority of the first 
is regulated by the usages and custqms of their respective 
businesses ; the authority of the second by the terms of their 
appointment, The Courts in India have recourse to the general 
mercantile law of England in order to determine the extent of 
an agent’s authority, An agent having authority to do an 
act, has authority to do every lawful thing, which is necessary 


7) Contract Act, ss, 182, 226, 9) 88. 185, 187, 1b,,2 M,C, 
8) ss, 183, 184 ib, 1, L. Ry, 3 Cal.) 3O4ny a 
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in order to do such act, So also an agent baving authority to carry 
on a business has authouity to do every lawful thing necessary for 
the purpose, or usually done im the course of conducting such 
business: eg. (i) A is employed by B residing in Pondon, to 
recover at Bombay a debt due to B. A may adopt any legal 
process necessary for the purpose of recovering the debt, and may 
give a valid discharge for thesame. (ti) A constitutes B, his agent, 
to carry on the business of a shipbuilder. B may puréhase timber 
and other materials and hire workmen for tfe purpose of carry- 
ing on the business? In an emergency an agent has authority 
to do all such acts for theepurpose of protecting hiseprincipal 
from loss as would be done by a person of ordinary prudence, in 
his own case, under similar circumstances: ¢g. (i) An agent for 
sale may have goods repaired if it be necessary. (ii) A comsigns 
provisions to B at Calcuita, with directions to segd them im- 
mediately to C at Cuttack, B may sell the provisions at Calcutta 
if they will not bear the journey to Cuttack without spoiling,? 
It is, however, the agent’s duty in cases of difficulty to use all 
reasonable diligence in communicating with his principal and in 
seeking to obtain his instructions.3 


SUB-AGENTS.®, 


A sub-agent is a person employed by, and acting uwder 
the conuol of, the original agent in the business of the agency. 

An agent.cannot employ a sub-agent to perform acts which 
he has expressly or impliedly undertaken to perform personally, 
unless (1) By the ordinary custom of trade a sub-agent may, 
or, (2) front the nature of the agency, a sub-agent gnust be 
employed.4 
.’ Representation of principal.—When a sub-agent is properly 
appointed, the principal is so far as regards third persons re- 
presented by the sub-agent, and is bound by and responsible for 
his acts, as if he were an agent originally appoimted by the 
principal. The agent is responsible to the principal for the acts 
of the sttb-agent, The sub-agent is responsible for his acts to 
the agent, but not to the principal, except in cases of fraud or 
wilful wrong.3 

Agent’s responsibility for sub-agent appointed with- 
out authority,—When an agent, without having authority to 
do so, has appointed a person to act as sub-agent, the agent 
stands towards such person in the relation of a principal to agent, 
and is responsible for his. acts both to the principal and to third 
persons ; the principal is not represented by or responsible for the 
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acts of the person so employed, nor is that person responsible 
to the principal.é 

Agent appointed by agent under express authority.— 
When an 4gent, holding an express or implied authority to natne 
another person to act for the principal in the business of the 
agency, has named another person accordingly, such person is no? 
sub-agent, but.an agent of the principal for such part of the busi- 
ness of the’agency as is entrusted to him: eg. (1) A directs B, 
his solicitor, to sell Iffs estate by auction, and to employ an auc- 
tioneer for the purpose. B names C, an auctioneer, to conduct 
the sale. . C is not a sub-agent, bug is A’s agent for the conduct 
of the sale, (ii) A authorizes B, a merchant in Calcutta, to 
recover the moneys due to A from C and Co, Binstructs D, a 
solicitor, to take legal proceedings against C and Co, for the re- 
covery of the money. JD is not a sub-agent, but is solicitor for A. 
In selecting Such agent for his principal, an agent is bound to 
exercise the same amount of discretion as a man of ordinary prt 
dence would in his own ‘case; if he does this, he is not respon- 
sible to the principal for the acts or negligence of the agent so 
selected: eg. (i) A instructs B, a merchant, to buy a ship for 
him. B employs a ship surveyor of good reputation to choose a 
ship for A. The surveyos*makes the choice negligently, and the 
ship turns out to be unseaworthy, and is lost. B is not, but the 
surveyor is, responsible to A. (ii) A consigns goods to B, a 
merchant, for sale. B, in due course, employs an auctioneer in 
good credit to sell the goods of A, and allows the auctioneer to 
receive the proceeds of the sale. The auctioneef afterwards 
becomeg insolvent without having accounted for tHe proceeds, 
B is not responsible to A for the proceeds,’ 


RATIFICATION, 


Effect of—When acts are done by one person on behalf of 
another, bujwithout his knowledge or authority, he may elect to 
ratify or to disown such acts. If he ratify them, the same effectg 
will follow as if they had been performed by his authority, The 
ratification may be expressed or may be implied in the conduct 
of the person on whose behalf the acts are done: wg, (i) A 
without authority buys goods for B. Afterwards B sells them 
to C on his own account ; B's conduct*impiies a ratification of 
the purchase made for him by A, (it) A, without B’s authority, 
lends B’s money to C. Afterwards B accepts interest on the 
money from C. B’s conduct implies a ratification of the loan. 

A person who ratifies any unauthotized act done on his be- 
half, ratifies the whole of the transaction of which such act 
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formed part. No valid ratification can be made by a person whose 
knowledge of the facts of the case is materially defective.® 
Ratification cannot injure third persons.—An act done 
by one person on behalf of another, without such otlfer person’s 
authority, which, if done with authority, would have the effect of 
subjecting a third person to damages, or of terminating any right 
or interest of a third person, cannot, by ratification, be made to 
have such an effect: eg. (i) A not being authorized thereto by 
B, demands on behalf of B the delivery of # thing the property of 
B ftom C who is fh possession of it, This demand cannot xe 
ratificd by B, so as to make G lable for damages for hissrefusal to 
deliver, (ii) A holds a lease from B, terminable on three months? 
notice. C, an unauthorized person, gives notice of termination to 
A. The notice cannot be ratified by B so as to be binding en AY 


REVOCATION OF AUTHORITY, © 


An agency is terminated (1) by the principal revoking his 
authority; or (2) by the agent renouncing the business of the 
agency; or (3) by the business of the agency being completed ; 
or (4) by either the prinicipal er agent dying or becoming of 
unsound mind; or (5) by the principal being adjudicated an insol- 
vent. The termination of the authority of an agent causes the 
termination (subject to the rules regarding the termination of an 
agent’s authority) of the authority of all sub-agents appointed by 
him, ’ 

Limitation on power of revocation.—The principal cannot 
where the agent has himself an interest in the property which forms 
the subject-matter of the agency (in the absence of an, express 
contract) terminate the agency to the prejudice of such interest; 
@2. (i) A gives authorityto B to sell A’s land, and to pay him- 
self, out of the proceeds, the debts due to him from AY A 
cannot revoke this authority, nor is it terminated by his ins 
sanity or death. (ii) A consignsa 1,000 bales of cotten to B, who 
has made advances to him on such cotton, and desires B to sell 
the cotton, and to repay himself out of the price the amount of 
his own advances, A cannot revoke this authority, nor is it ter- 
minated by his insanity ot death, The principal may, save as 
is above provided, revoke the authority given to his agent at any 
time before the authorfy has been exercised, so as to bind the 
principal? Nor again can the principal revoke the authority 
given to his agent after the authority has been partly exercised, 
so far as revaids such acts and obligations, as arise from acts 
already done in the agency: eg. (i) A authorizes B to buy 
1,000 bales of cotton on account of A, and to pay for it out of 


8) ss, 196—199,,ib. 9) S. 200, ib, I) ss, 20x, azo, ib, 2) 95, 202, 203, ib, 


36 AGENCY, 


A’s moneys remaining in B’s hands. B buys 1,000 bales of 
cotton in his awn name, so as to make himself personally liable 
for the-price. A cannot revoke B’s authority so far as regaids 
payment fér the cotton. (ii) A authorizes B to buy 1,000 
bales of cotton on account of A, and to pay for it out of A’s 
moneys remaining in B’shands, B buys 1,000 bales of cotton 
in A’s name so as not to render himself personally liable. A 
may revoke* B's authority so far as regards payment for the 
cottons See “ GanBug and Wagering.” ; 

Compensation for revocation or renlunciation.—Revo- 
cation and renunciation may be made either expressly or be im- 
pliedin the conduct of the principal or agent respectively, Where 
there is an express or implied contract that the agency should be 
continued for any period of time, the principal must make 
compensation, to the agent, or the agent to the principal, as the 
case may be, for any previous revocation or renunciation of the 
agency without sufficient, cause. Reasonable notice must be 
given of such revocation or renunciation, otherwise the damage 
thereby resulting to the principal or agent, as the case may be, 
must be made good to the one by the other4 

The termination of the authority of an agent does not 
take effect, as faras regards him, before it becomes known to 
him or so far as regards third persons before it becomes known 
to them: ag. (i), A directs B to sell goods for him and agrees 
to give him 5 per cent. commission. A afterwards by letter 
revokes B’s autnority. B after the letter is sent, but before he 
has received it, sells the goods. He is entitled to his com- 
mission. (ii) A at Madras by letter directs B to ‘Sell for him 
some cotton lying in a warehouse in Bombay, and afterwards, 
by letter, revokes his authority to sell, B after receiving the: 
second letter enters into a contract with C, who knows of the 
first letter but not of the second, for the sale to him of the 
cotton. C Says B the money, with which Babsconds, C’s pay- 
ment is good as against A.5 

Agent’s duty on death or insanity of principal,—When 
an agency is terminated by the principal dying or becoming ot 
unsound mind, the agent is bound to take, on behalf of the 
representatives of his late principal, all,reasonable steps for the 
protection and preservation of the interests entrusted to him.é 


AGENT’S DUTY TO PRINCIPAL, 


Conduct of business,—An agent is bound to conduct the 
business of his principal according to the directions given by the 
principal, or, in the absence of any such directions, according to 
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the custom which prevails in doing business of the same kind 
at the place where the agent conducts such business. When the 
avent acts otherwise, if any loss be sustained, he myst make it 
vood to his principal; and if any profit accrues, he must account 
for it. If he deviates from his instructions, he will be regarded 
as a wrong-doer, and it will be no answer for him to say that the 
loss or damage wou d have occurred with equal ptobability if his 
wrongful act had not been done: e.g. (i) A, an agent, engaged 
in carrying on for ,B a business, in whic it is the custom to 
invest from time to time, at interest, the moneys which may be 
in hand, omits to make su@h investment. A must meake good 
to B the interest usually obtained by such investments. (ii) B, 
a broker, in whose business it is not the custom to sell on credit, 
sells goods of A on credit to G; whose credit at the tinfe was 
very high. C before payment becomes insolyent. @ must make 
good the loss to A.7 

Skill and diligence required.—An agent is bound to con- 
duct the business of the agency with as much skill as is generally 
possessed by persons engaged in similar business, unless the 
principal has notice of his want of skill. The agent is always 
bound to act with reasonable diligence, and to use such skill as he 
possesses; and to make compensation {8 his principal in respect 
of the direct consequences of his own negicct, want of skill or 
misconduct; but not in respect of loss or damage which are 
indirectly, dr remotely caused by such neglect, want of skill, or 
misconduct; eg. (i) A, a merchant, in Calcutta, has an agent, 
B, in Londan, to whom a sum of money is paid on A’s account, 
with orders to remit. B retains the money for a cong¢iderable 
time. A in consequence of not receiviny the money, becomes 
‘ihsolvent. B is liable for the money and interest from the day 
on which it ought to have been paid according to the usual rate, 
and for any other direct loss as, ¢g., by variation of rate of 
exchange, but no further. (ii) A, an agent for the sale of goods, 
having authority ¢o sell on credit, sells to B on credit, without 
making the proper and usual enquiries as to the solvency of B. B, 
at the time of such sale, isinsolvent. A must make compensa- 
tion to his principal in respect of any loss thercby incurred, 
(iii) A, an insurance baoker, emploved by B to effect an insur- 
ance on a ship, omits to see that the usual clauses are inserted 
in the policy. The ship is afterwards lost, In consequence of 
the omission of the clauses, nothing can be recovered from the 
underwriters. A is bound to make good the loss to B.® 

Agent's accounts,—An agent is bound to render proper ac- 
counts to his principal on demand, Should he fail to do so, he 
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may be Hable to pay interest on any money belonging to his 
piincipal m his hands. Not only must proper accounts be ren- 
dered, but the agent must be ready to explain them and produce 
vouchers.? 

Tf an agent deals on his own account in the business 
of the agency, without first obtaining the consent of his 
principal and acquainting him with all material circumstances 
which have ¢ome to his own knowledze on the subject, the prin- 
cipal may repudiate “the transaction, if the case shew either that 
any material fact has been dishonestly concealed from him by 
the agentr or that the dealings of the agent have been disadvan- 
tageous to him: eg. (i) A directs B to sell A’s estate. B 
buys the estate for himself in the name of C. A, on discover- 
ing that B has bought the estate for himself, may repudiate 
the sale, if he can shew that B has dishonestly concealed any 
material fact, or that the sale bas been disadvantageous to him. 
(ii) A directs B to sell,A’s estate. B, on looking over the 
estate before selling it, finds a mine on the estate which is un- 
known to A. B informs A that he wishes to buy the estate for 
himself, but conceals the discovery of the mine. A allows B to 
buy in ignorance of the existence of the mine. A on discovering 
that B knew of the min@at the time he bought the estate, may 
eitker repudiate or adopt the sale at his option.? If an agent, 
without the knowledge if his principal, deals in the business of 
the agency on his own account, instead of on acéount of his 
principal, the latter is entitled to claim from the agent any benefit 
that may have resulted to him from the transaction, eg.—A 
directs 5, his agent, to buv a certain house for him. B tells A it 
cannot be bought, and buys the house for himself. A may, on 
discovering that B has bought the house, compel him to sell 
it to A at the price he gave for it.? 

Agent's right of retainer.—An agent may retain, out of any 
sums received on account of the princival in the business of the 
avency, all moneys due to himself in respect of advances made 
or expenses properly incurred by him in conducting such business, 
and also such remuneration as may be payable to him for acting 
as agent, Subject to such deduction the agent is bound to pay to 
his principal ai] sums received on his acopunt.3 

Remuneration of agent.—In the absence of any special 
contract, payment for the performance of any act is not due 
to the agent until the completion of such act; but an agent 
may detain moneys received by him on account of goods sold, 
although the whole of the goods consigned to him for sale, 
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may not have been sold, or although the sale may not be 
actually complete.+ wae 

Misconduct.—An agent, however, who is guilly of misconduct 
in the business of the agency, is not entitled to any rffiuneration 
in respect of that part of the business which he has misconducted : 
eg. (i) A employs B to recover 1,00,000 rupees from C and to 
lay it out on good security. B recovers the 1,00,000 rupees and 
lays out 90,000 of it on good security, but lays out"the remain- 
ing 10,000 on security which he ought to hdve known to be bad, 
whereby A loses 2,000 rupees, B is entitled to 1emuneration for 
recovering the 1,00,cco rupees, and for investing tke go,000 
rupees. He is not entitled to any remuneration for investing 
the 10,000 rupees, and he must make good the 2,000 rupees to 
A. (ii) A employs B to recover 1,000 rupees from C, Tlerough 
B’s misconduct the money is not recovered. B is entitled to no 
remuneration for his services, and must make good the loss.s 

Agent’s lien on goods and papers.—In the absence of any 
contract to the contrary, an agent is entitled to retain goods, 
papers, and other property whether moveable or immoveable of 
the principal received by him, until the amount due to himself 
for commission, disbursements, and services in respect of the 
same has been paid or accounted for to“him.§ 


Principav’s Duty To AGENT, 


The employer is bound to indemnify His agent against 
the consequences of all lawful acts done by him in exercise of 
the authority conferred upon him: eg. (i) B, at Singapore, 
under instructions from A, of Calcutta, contracts with C to 
deliver certain goods to him. A does not send the goods to 
“B, and C sues B for breach of contract. Binforms A of the suit, 
and A authorizes him to defend it. B defends the suit and is 
compelled to pay damages and costs and incurs expenses. A 
is liable to B for such damages, costs, and expenses. (ii) B, a 
broker, at Calcutta, by the orders of A, a merchant there, con. 
tracts with C for the purchase of ro casks of oil for A. After. 
wards A refuses to receive the oil, and C sues B, B informs A 
who repudiates the contractaltogether. B defends, but unsuccess- 
fully, and has to pay gamages and costs, and incurs expenses, 
A is liable to B for such damages, costs, and expenses.7 So also 
where one person employs another to do an act, and the agent 
does the act in good faith, the employer is liable to indemnify 
the agent against the consequences of that act, {hough it cause 
an injury to the rights of third persons: e.g. (1) A, a decree- 
holder, and entitled to execution of B’s goods, requires the officer 
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of the Court to seize certain goods, representing them to be the 
goods of B. ‘The officer seizes the goods, and is sued by C, the 
true owner, of the goods, A is liable to recoup the officer for 
the sum which he is compelled to pay to C in consequence of 
obeying A’s directions. (ii) B, at the request of A, sells goods 
in the possession of A, but which A had no right to dispose 
of, B does,nét know this and hands over the proceeds of the 
sale to A. Afterwards C, the true owner of the goods, sues B 
and recovers the value of the goods and costs. A is liable to 
indemnify B for what he has been compelled to pay to C, and 
for B’s own expenses.® ® 

Non-liability of employer for criminal act.—Where one 
person employs another to do an act which is criminal, the em» 
ployer" is not liable to the agent, either upon an express or an 
implied prorrise, to indemnify him against the consequences of 
his act: eg. (i) A employs B to beat C and agrees io in- 
demnify him against all consequences of the act, B thereupon 
beats C and has to pay damages for so doing. A is not liable to 
indemnify B for those damages. (ii) B, the proprietor of a 
newspaper, publishes, at A’s request, a libel upon C in the 
paper, and A agrees to imdemnify B against the consequences 
of the publication, and all costs and damages of any action in 
respect thereof. B is sued by C and has to pay damages, and 
also incurs expenses, A is not liable to B on the indemnity.9 
- Injury to agent by principal’s negligence.—The principal 
must make compensation to his agent in respect of injury 
caused to him by the principal’s neglect or want ef skill: eg, 
A empléys B as a bricklayer in building a house, and puts up 
the scaffolding himself. The scaffolding is unskilfully put up, 
and B is in consequence hurt, A must make compensation to B, 


Errecrt or Acency on Conrracts wiTH TuHirp Prrsons., 


Principat how far bound when agent exceeds author. 
ity.— When an agent does more than he is authorized to do, and 
when the part of what he does, which is within his authority, 
can be separated from the part which is beyond his authority, so 
much only of what he does as is within his authority is binding as 
between him and his principal; but if what is authorized is not 
separable from what is unauthorized, the principal is not bound 
to recognize the transaction’: eg, (i) A, being the owner of a 
ship and cargo, authorizes his agent B to insure the ship for 
Rs. 4,000. B procures a policy of Rs.4,000 on the ship,and another 
for the like sum on the cargo. A is bound to pay the premium 
on the policy on the ship, but not on that on the cargo, (ii) A 
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authorizes B to buy 500 sheep for him. B buys 500 sheep and 
200 lambs for one sum of 6,o00 rupees, A may repudiate the 
whole transaction. Py 

Notice to Agent.—Any notice given to, or information ob- 
tained by, the agent, provided it be given or obtained in the 
course of the business transacted by him for the principal will, 
as between the principal and third parties, have’ the same legal 
consequences as if it had been given tog or obtained by, the 
principal. The agent and principal are considered as one person, 
and therefore it is taken for granted that the principal knows 
whatever the agent knows:*e.g. (i) A is employed by’ B to buy 
from C certain goods of which C is the apparent owner, and 
buys them accordingly. In the course of the treaty for sale, 
A learns that the goods really belonged to D, but B is ifnorant 
of that fact. B is not entitled to set-off a debt rowing to him 
from C against the price of the goods. (ii) A is employed by 
B to buy from C certain goods of ‘which C is the apparent 
owner. A was, before he was so employed, a servant of C, and 
then learnt that the goods really belonged to D, but B is ignorant 
of the fact. In spite 6f the knowledge of his agent, B may set- 
off against the price of the goods, a debt owing to him from C.? 

Agent cannot personally enforce and is not liable on 
contracts of Principal.—In the absence of any contrat to 
that effect, an agent cannot personally enforce contracts entered 
into by him on behalf of his principal, nor is he personally bound 
by them: but such a contract will be presumed to exist in the 
following cases :—(1) When the contract is made by an agent for 
the sale or purchase of goods for a merchant residing abroad: (2) 
_ When the agent does not disclose the name of his principal: (3) 
When the principal, though disclosed, cannot be sued.3 An agent 
is responsible though known by the other party to be an agent, 
if by the terms of the contract he makes himself the contracting 
arty.4 
Undisclosed Agent.—If an agent makes a contract with 
a person who neither knows, nor has reason to suspect, that he 
is an agent, his principal may require the performance of the 
contract; but the other contracting party has, as against the prin- 
cipal, the same rights*as he would have had as against the agent 
if the agent had been principal, If the principal discloses himself 
before the contract is completed, the other party may refuse to 
fulfil the contract, if he can shew that, if he had known who wag 
the principal, or if he had known that the agent was not a princi+ 
pal, he would not have entered into the contract.5 ; 
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Agent supposed to be Principal-When one man makes 
a contract with another, neither knowing nor having reasonable 
ground toguspect that the other is an agent, the principal, if he 
requires the performance of the contract, can only obtain per- 
formance subject to the rights and obligations subsisting between 
the agent and the other party to the contract: eg. A, who owes 
B Rs. 500, gells him 1,000 rupees worth of rice. A is acting as 
agent for C in the transaction, but B has no knowledge nor reason- 
able ground that such is the case. C cannot compel B to take 
the rice without allowing him to set off A’s debt.® 

Right of person dealing witll Agent personally liable. 
—In cases where the agent is personally liable, a person dealing 
with him may hold either him or his principal, or both of them, 
liable : e.g. A enters into a contract with B to sell him roo bales of 
cotton, and Afterwards discovers that B was acting as agent for 
C. A may sue B, or C, or both, for the price of the cotton.7 

But if a person who has’ made a contract with an agent induces : 
the agent to act upon the belief that the principal only will be 
held liable, or induces the principal to act upon the belief that 
the agent only will be held liable, he cannot afterwards hold 
liable the agent or principal respectively.® 

Person falsely contracting as Agent,—A person with 
whom a contract has been entered into in the character of agent, 
is not entitled to require the performance of it, ifs he was in 
reality acting, not as agent, but on his own account? | 

Pretended Agent.—A person untruly representing himself 
to be thé authorized agent of another, and thereby inducing a 
third person to deal with him as such agent, is liable, if his 
alleged employer does not ratify his acts to make compensation ' 
to the other in respect of any loss or damage which he has in- 
curred by so dealing.* 

Hffect on agreement of misrepresentation or fraud 
of Agent.—Misrepresentations made, or frauds committed, by 
agents acting in the course of their business for their principals, 
have the same effect on agreements made by such agents as if 
such misrepresentations or frauds had been made, or committed 
by the principals; but misrepresentations® made or frauds com- 
mitted, by agents, in matters which do not fall within their 
authority, do not affect their principals: ag. (i) A being B’s 
agent for the sale of goods, induces C to buy them by a mis- 
representation, which he was not authorized by B to make, The 


6) Contract Act, s, 232, : 9) s, 296, ib, 
7) $233) ib, 1) 8. 235, ib, 
8) s. 234, tb, 


AGENCY. 43 


contract is voidable as hetween B and C at the option of C. 
(ii) A, the captain of B’s ship, signs bills of lading without 
having received the goods on board. The bills of lading are 
void as between B and the pretended consignor.? 

Liability of principal inducing belief that Agent’s un- 
authorized acts were authorized. — When an agent has, 
without authority, done acts or incurred obligations jo third per- 
sons on behalf of his principal, the latter ig, bound by such acts 
or obligations, if he has by his words or conduct indueed such 
third persons to believe that such acts and obligations were 
within the scope of the agefit’s authority: eg. (i) A®consigns 
goods for sale to B, and gives him instructions not to sell under 
a fixed price. C being ignorant of B’s instructions, enters into 
a contract with B to buy the goods at a price lower tldh the 
reserved price. Ais bound by the contract. (ii) cA entrusts B 
with negotiable instruments endorsed in blank. B sells them to 
C in violation of private orders from A: The sale is good.3 

Representation in Court by Agent, — Any appearance, 
application or act in or to any Court, required or authorized by 
law to be made or done by a party to a suit or appeal in such 
Court, may, except when otherwise ex{yessly provided, be made 
or done by the party in person, or by his recognized agent, or 
by a pleader duly appointed to act on his behalf: a party must 
however appear in person, if the Court so direct. Processes 
served on the recognized agent of a party toa suit or appeal are as 
effectual as $f they had been served on the party in person unless 
the Court otherwise directs.4 4 

Recognized Agents in Legal Proceedings.—The recog- 
nized agents of parties by whom such appearances, applications, 
and acts may be made or done are (1) dersons holding general 
powers-of-attorney from parties not resident within the local limits 
of the jurisdiction of the Court within which limits the appearance, 
application or act is made or done, authorizing them to make 
and do such appearances, applications and acts on behalf of such 
parties ; (2) duly certificated mukhiars, holding special powers- 
of-attorney authorizing them to do, on behalf of their principals, 
such acts as may legally be done by mukhtars; (3) dersons carry. 
ing on trade or business for and in the names of parties not 
resident within the local limits of the jurisdiction of the Court 
within which limits the appearance, application or act is made 
or done, in matters connected with such trade or business only, 
where no other agent is expressly authorized to make and do such 
appearances, applications and acts. 


a) §. 23% 3) 5. 237% 4) Civ. Pr. Code, ss, 36, 3% 
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These provisions do not apply in the Punjab, Oudh or Central 
Provinces; but in those territories the recognized agents are 
such persons as the Local Government may, from time to tune, by 
notificatioh in the official Gazette, declare to be so.5 

Agent to receive process.—Resides the recognized agents 
above ~ mentioned, any person residing within the jurisdiction of 
the Court may be appointed an agent to accept service of 
process.6 The appointment may be special or general and must 
be made by an instritment in writing signed by the principal, and 
such instrument, or, if the appointment be general, a duly attested 
copy must be filed in Court, ° ; : 

Pleaders.—The appointment of a pleader must be in writing ; 
the appointment must be filed in Court, When so filed, it is 
in forve until revoked with the leave of the Court, by a writing 
signed by thg client and filed in Court, or until the client or the 
pleader dies, or all proceedings in the suit are ended so far as re- 
gards the client. ; 

Process served on Pleader. — Processes served on the 
pleader of any party or left at the office or ordinary residence of 
such pleader, relative to a suit or appeal, and whether the same 
be for the personal appeagance of the party or not, are presumed 
to be duly communicate@ and made known to the party whom 
thenpleader represents ; and, unless the Court otherwise directs, 
are as effectual for all purpuses in relation to the suit or appeal as 
if the same had been given to or served on the party’in person,” 

Agent for Government. — The Government plgader in any 
Court or such other person as the Local Government may for any 
Court ajrpoint in this behalf, is the Agent of the Government for 
the purpose of receiving processes against the Secretary of State 
in Council issuing out of such Court.? , 

Admissions by Agents.—Statements made by the agent of 
any party in a suit, whom the Court regards, under the circum- 
stances of the case, as expressly or impliedly authorized by the 


party to make them, are admissions.? . 
&) s. 97, ib. 7) $8. 39. 40, ib, 9) Evidence Act, s. 18, 
6) 5. 41, 1b. 8) s. 419, Ib. 
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AUTHORITIES—Act XXX of 1852, Act III of 1864; Civil Procedure Cede: 
cases cited, 

' Naturalization.—Any person whilst actually eresiding in 
British India may present a memorial to Government, praying 
that the privileges of naturalization may be conferred upon him. 
The memorialist must state his age, place of birth, place of 
residence, profession, trade or occupation, the length of time he 
has resided in India, and that he is settled in India or is residing 
in India with intent to settle The memorial must. be in 
writing or signed, and accompanied by an aflidavit verifying the 
truth of the statements contained therein. The Government 
after enquiry may if it think fit issue a certificate in writing 
granting to the memorialist all the rights, privileges and capa- 
cities of naturalization under this Act except such rights, 
privileges or capacities if any, as may be specially excepted in 
such certificate: the certificate will be delivered to the memo- 
rialist and a copy kept. If any niaterial statement in the 
memorial be false, the Government may declare the certifigate 
issued upon such memorial void. Upon obtaining the certificate 
and taking the oath of allegiance the memorfalist is deemed a 
natural born subject of Her Majesty, as if he had been born in 
India and @ntitled to all the rights, privileges and capacities of 
a subject of Her Majesty born in India, except sugh rights, 
privileges and capacities, if any, which may be specially excepted 
ih the certificate. The oath of allegiance must be taken within 
60 days from the date of the certificate. On the taking of the 
oath a certificate of his having done so is given to the memo- 
rialist.* 

Alien’ friends may sue in the Courts of British India as if 
they were subjects of Her Majesty.? 

Alien enemies residing in British India may sue in the 
Courts of British India with the permission of the Governor- 
General in Council, but not without such permission whether 
the alien be residing fh British India or in a foreign country. 
Every person residing in a foreign country whose government is* 
at war with Great Britain, and carrying on business there without 
a license from a Secretary of State or Secretary to the Govern- 
ment of Inuia is deemed for the purpose of this rule, an alien 
enemy residing in a foreign country.3 


3) Act QAKX of 1852, 2) C. Pr Ci, 5 430. 3) ib, 
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Suits against Sovereign Princes, Ruling Chiefs, Am- 
bassadors and Envoys may, with one exception, be brought 
only with the consent of the Governor-General or Local Goy- 
ernment #uthorized in that behalf certified by the signature of 
one of the Secretaries to the Government of India or Local 
Government, but not without such consent, which will be given 
only where (z) The Prince, &c., has instituted a suit in the 
Court against the person desiring to sue him; or (2) by him- 
self or another trades with the local limits of the juristiction 
of the Court; or (3) is in possession of immoveable property 
situate w thin those limits, and is to be sued with reference to 

La ’ a 

such possession or for money charged on that property. The 
exception referred to above exists in the case of a tenant of im- 
movegble property, who may as such sue a Prince &c., from 
whom he holds or claims to hold the property without the con- 
sent meéntioffed. A Sovereign Prince or Ruling Chief nust be 
sued in the name of his state unless when consent is given to 
sue, it is directed that the Prince or Chief must be sued in the 
name of an agent or in any other name. 

Arrest and execution.—No such Prince, Chief, Ambassador 
or Envoy can be arrested under the Civil Procedure Code, and 
except with the consenteof the Governor-General in Council no 
deovee can be executed against their property.s 

Immoveable -property.—Aliens in the East Indies may 
hold real property and transmit it by descent or deviée.® 


The Foreigners Act enables the Government to prevent 
the subjects of Foreign States from residing or sdjourning in 
British india, or from passing through or travelling therein, 
without the consent of the Government. “ Foreigner ” denotes n, 
person not being either a natural born subject of Her Majesty 
or a native of British India,7 


4) bss. 493) 43-4 6) M.I.A, p. 286, 
5) & 433 (3), ib. y) Act III of 1864. 
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AuTHORITINS~Act XI of 18go, Act XX of 1847, Act VI of 1879, Act Il of 1883; 
Indian Penal Code, 


Prevention of eruelty.—Any person who, in any area to 
which the Local Government have extendededct XI of 1890%, in 
any street or in any other place whether open or closed, to which 
the public have access, or within sight of any person in any street 
or in any such place (2) cruelly and unnecessarily beats, overdrives, 
overloads, or otherwise ill-treats any animal; or (4) binds or carries 
any animal in such a manner or position as to subject the animal 
to unnecessary pain of suffering; or (¢) offers, exposes or has in 
his possession for sale any live animal which is sfffering pain 
by reason of mutilation, starvation or other ill-treatment, or any 
dead animal which he has reason to believe to have been killed 
in an unnecessarily cruel manner, is liablé to a fine which may 
extend to 100 rupees, or with imprisonment for a term which 
may extend to three months or to both. A person who performs 
the operation of “ Phiika ’ on a cow is Mable to the same penalty. 
If a person in any place kills an animal with unnecessary 
cruelty, he is liable to a fine which may extend to 200 rupees 
or to imprisqnment for a term which may extend to 6 months or 
to both, Where there is reason to believe that the two last offences 
have been og are about to be committed in any place, a rst class 
Magistrate, Sub-divisional Magistrate, or Commissioner of Police 
or District Superintendent of Police may enter and search of 
warrant a constable in entering or searching the place. No prose- 
cution for an offence under this Act can be instituted after 3 
months from date of the offence. “Animal” in this Act means 
any domestic or captured animal, The destruction of suffer- 
ing animals may be ordered by any Magistrate, Commissioner 
of Police, or District Superintendent of Police, 

Employing animals unfit for labour.--By the same Act 
any person who employs in any work or labour any animal 
which by reason of any ghsease, infirmity, wound or sore or other 
cause is unfit to be so eniployed, or permits any such unfit 
animal in his possession, or under his control, to be so employed, 
is hable to a fine which may extend to too rupees, The Magis. 
trate may direct the animal to be taken to the infirmary and 
charge the owner of the animal the cost of treatment, feeding 


* Note.—-The provisions of the Act have been extended to all municipal areas in 
Bengal, Notification, rst May 1891, Ca/cu ta Gasetfe, 5th May. 
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and watering, Ifthe owner refuses or neglects to pay, the animal 
mav by sold, and the proceeds applied to payment of these 
charges, and the balance, if any, given to the owner on applica- 
tion by Isim within two months of the sale. The owner is not 
liable to make any payment in excess of the proceeds of the 
sale, 

Diseased and dying animals in public places.—By the 
same Act a*person who wilfully permits any animal of which he 
is the owner to go af large in any street while the animal is affected 
with contagious or infectious disease, or without reasonable 
excuse permits any diseased or disabled animal of which he is the 
owner to die in any stieet, is liable to a fine which may extend to 
100 runees.® 

Fevocious animals,—See “ Dogs and Ferocious Animals.” 

Mischief to animals,—‘Vhoever commits mischief by killing, 
poisoning, maiming or rendering useless, any animal-or animals, of 
the value of Rs. ro or upwards, is punishable with imprisonment 
(rigorous or simple) for a term which may extend to two years, or 
with fine or with both, Whoever commits similar mischief to 
any elephant, camel, horse, mule, buffalo, bull, cow or ox (what- 
ever may be its value) er to any other animal of the value of 
Rs. 50 or upwards, is pfhishable with imprisonment (rigorous or 
sitfiple) for a term which may extend to 5 yeais, or with fine, 
or with both? . 

Theft of animals.—Wild birds or animals aré not objects 
of theft unless where they are domesticated or confiped.? 


Criminal negligence in respect of any animal—See 
“ Dogs and Ferocious Animals.” 

Wild elephants.—No person may kill, injure or capture, or 
attempt to kill, injure or capture any wild elephant unless (a) 
in defence of himself or some other person; (4) when such ele- 
phant is found injuring houses or cultivation, or upon, or in the 
immediate vicinity of, any main public road, or any railway ‘or 
canal; or (¢) he is permitted by a licenseso to do. The penalty 
for infringing this rule is a maximum fine of Rs. 500 for each 
elephant concerned. Every wild elephant captured and the 
tusks of every wild elephant killed by any unlicensed person, 
are the property of Government, The’ Collector or Deputy 
Commissioner of any district may, subject to any special rules 
in force grant licenses to kill or capture wild elephants, Any 
person breaking the conditions under which a license is granted, 
forfeits the license and becomes liable to a maximum fine of 


8) Act XI of 1890 passim. t) Mayne’s Penal Code, p, 340. 
9) Indian Penal Code, ss, 428, 429. | H ee 
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foo rupees, The license must be shown on the requisition of 
an officer of Revenue or Police.? 

Ferocious animals—See “ Dogs and Ferocious Animals.” 

Protection of wild birds and game.—Local Gowernments 
and cantonments and municipal authorities are empowered to 
make rules for the protection of birds and other game and (a) 
to define the expression ‘ Wild Bird’ or game for the purposes 
of the Act in its application toa municipality or cantonment ; and 
(2) to define for the purposes of the Act the Sreeding season of 
any wild bird or game ; and (c) to make rules for prohibiting the 
possession or sale during its breeding season of any kind of wild 
bird or game recently killed of taken, or the importation “nto the 
cantonment or municipality of the plumage of any kind of wild 
bird or skin of any animal during such season. The rules made 
must be published, and in the case of rules made by a municipal 
or cantonment authority, be confirmed by the Local Government 
before publication in the official Cazette.3 

Dogs and horses—See “ Dogs and Ferocious Animals” and 
“ Florses.” ‘ 


2) Act VI of 1879, amended by Act TI of 1883; extends to N,-W. P., Oudh, 
Central Piovinces, British Burmah, Coorg and to any other area to which the Act 
is by notification extended by a Local Gover nment.® 
) Act XX of 1887 for rules v. Calcutta Gaattle, gist July 1889 : 6th Maich 
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AuTHORITIES—Civil Piocedure Code, Parts VI, VII and VIII, sections cited, 
Letters Patent, Bengal, Madras, Bombay, 1865, N.-W. P., 1866, Act XII 
of 1887; Act III of 1873 ; Act XIV of 1869, 

Appeals are of three kinds.—(1) Appeals from original 
decrees, or first, or6“regular” appeals ; (2) appeals from appellate 
decrees, or second, or “special” appeals ; (3) appeals to the Privy 
Council, In addition to the power of appeal conferred on 
suitors, the Courts themselves are possessed of certain discre- 
tionary powers called powers of “Revision” or “Review” 
exejseable at their own instance or at that of suitors. Appeals 
are permitted also from certain classes of orders. 

Appelldte Courts: High Courts.—-An appeal lies to the 
High Court at Calcutta* in its appellate jurisdiction from decrees 
passed in its orginal jurisdiction, The High Court is also a 
Court of Appeal from the Civil Courts of the Bengal Division of 
the Presidency of Fort William, and from all other Courts subject 
to its superintendence. The Allahabad High Court is a Court 
of Appeal from the Cé¥il Courts of the North-West Provinces 
agd from all other Courts to which there was at the time of the 
granting of the Letters Patent an appeal to the Sadr Dewani 
Adalut? See “Action,” ; 

Other Civil Appellate Courts in Bengal.—Save as other- 
wise provided by any enactment for the time beings in force, an 
appeal, from a decree or order of a District Judge or Addi- 
tional Judge lies to the High Court.3 Save as aforesaid, an 
appeal from a decree or order of a Subordinate Judge lies 
(a) to the District Judge where the value of the original suit in 
which, or in any proceeding arising out of which, the decree or 
order was made did not exceed Rs, 5,000; and (4) to the High 
Court in any other case. Save as aforesaid an appeal from a 
decree or order of a Munsif lies to the District Judge unless by 
notification the appeal is declared to be to a Subordinate Judge, 
In any case where an appeal lies to a District Judge, and the 
function of receiving appeals has been gcsigned to an Additional 
Judge, the appeals may be preferred to him, See “ Action,” 

* As to appeals in criminal cases see ‘* Prosecution.” The provisions of the 
Letters Patent 1865 relating to the Madras High Court are, mafatis mutandis, 
similar in all respects to those of the Letters Patent for the Calcutta High Court, 


The Letters Patent for the High Court at Bombay are in nearly every respect the 
same as those for the other presidencies, 


1) Letters Patent 1865 2) Letters Patent, N.-W. 3) s, 26, Act XII of 1887, 
clauses 15 and 16, P,, 1866, clause 11, 4) 1b,, S 2%, 
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. In Madras Presidency.—Regular or special appeals (when 
‘allawed by law) lie from the decrees or orders of a District 
Court to the High Court: appeals (when allowed bv law). from 
the decrees and orders of Subordinate Judgeg and istrict 
Munsifs, lie to the District Court, except when the amount or 
value of the subject-matter of the suit exceeds Rs. 5,000, in 
which case the appeal lies to the High Court. When, however, 
a Subordinate Judge’s Court is established in any district at a 
place remote from the District Court, thes High Court may 
airect that appeals from the District Munsifs within the local 
“limits of the jurisdiction of such Subordinate Judge be preferred 
in the Court of the latter.5 Sec “ Action.” 

In Bombay Presidency.—Except as provided in ss, 16, 17 
and 26 (v. fost) the District Court is the Court of Agpeal 
from ali decrees and orders passed by the Subordinate Courts 
from which an appeal lies under any law for the tinfe being in 
force.6 An appeal lies from the Assistant Judge to the Dis- 
trict Judge or the High Court according as the amount or value 
of the subject-matter does not exceed dr exceeds Rs, 5,000.7 
Assistant Judges may also be empowered to try such appeals 
from the Subordinate Courts as would lie to the District Judge.® 
In all suits decided by a Subordinate"Wudge of the first class 
in his ordinary original jurisdiction of which the amount or valye 
exceeds Rs. 5,000 the appeal lies direct to the High Courts 
See ‘ Acton.” : 

Firsr Appgats. 


Appeals from original decrees.—Unless when otherwise 
expressly provided, an appeal lies from the decrees (inclftding a 
decree passed ex-parte) or from any part of the decrees, of the 
Courts exercising original jurisdiction to the Courts authorized to 
hear appeals from the decisions of those Courts? One of several 
plaintiffs or defendants may obtain the reversal of the whole 
decree if it proceeds on ground common to them all,? 

Form and Procedure.—An appeal is made in the form of a 
memorandum in writing presented by the appellant, accompanied 
by a copy of the decree appealed against and (unless the Appel- 
late Court dispenses therewith) of the judgment on which it is 
founded. The memoramium must set forth the grounds of 
objection to the decree appealed against; the appellant will not 
(unless leave of the Court be given him) be heard in sunport of 
any ground of objections not so taken by him,3 When an 


5) Act IIT of 1873, s. 13. 9) ib,, 5. 26, 
6) Act XIV of 1869, s, 8. 1) Code of Civil Procedure, s. 540. 
7) ibs. 16. 2) s, S44, ib. 

85, 541, 542, ib, 


8) ib., 5, 17. 
e 
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appeal is admitted it is endorsed with the date of presentation 
and xegistered in a book called the ‘ Register of Appeals.” 
When the appeal is registered notice is given by the Appellate 
Court t@ the Court against whose decree the appeal is made. 
The latter then sends up all the papers in the suit., The Court 
may, after hearing the appellants, dismiss the appeal without 
sending notice to the lower Court; but if it does not, it will fix a 
day for the hearing : notice will then be given to the respondent, 
and notice of thes day fixed stuck up in the Appellate Court. 
If the appellant does not appear on the day fixed, the appeal will 
be dispissed : if the appellant only appears the appeal will be 
heard ex-parte. A respondent against whom an ev-parze decree 
has been made, may apply that it be re-heard: the Court may 
re-hear the appeal if it is shown that notice of the appeal was 
not duly served, or that he was prevented by other sufficient 
cause fronfattending when it was called on. Additional evidence 
is not generally speaking allowed to be given in appeal. Unless 
the case is “remanded” or referred back to the first Court for 
the decision of any issue or fact, judgment, decree, and execution, 
follow in due course. A certified copy of the decree and judg- 
ment is sent to the Court whose decree is appealed against, and 
an entry of the judgmeft of the Appellate Court is made in the 
yegister of the civil suits. Copies of the judgment and decree 
will be furnished to the parties on their application and at their 
expense. 7 . 

Execution of decree during appeal,—Execution of a 
decree is not stayed by reason only of an appeaf having been 
preferyed against the decree. But the Appellate Court may for 
sufficient cause order the execution to be stayed. If an applica- 
tion be made for stay of execution of an appealable decree before 
the expiry of the time allowed for appealing, the Court which 
passed the decree may for sufficient cause order the execution to 
be stayed: no order staying execution will however be made 
unless the Court making it is satisfied—(a) that substantial loss 
may result to the party applying for stay of execution unless the 
order is made; (2) that the application has been made without 
unreasonable delay; and (¢) that security has been given by the 
applicant for the due performance of such decree or order as may 
ultimately be binding upon him. If %n order is made for the 
execution of a decree against which an appeal is pending, the 
Court which passed the decree will, on sufficient cause being shown 
by the appellant, require security to be given for the restitution of 
any property which may be taken in execution of the decree, or 
for the payment of the value of such property and for the due 


4) 55. 548583, ib,, for a form of Mémorandum of Appeal, Ace Appendix. 
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performance of the decree or order of thé Appellate Court, or the 
Appellate Court may for like cause direct the Court which passed 
the decree to take such security. And when an order gas been 
passed for the sale of immoveable property in execution of a 
decree for money, and an appeal is pending against such decree, 
the sale will on the application of the judgment-debtor be stayed 
until the appeal is disposed of, on such terms as to giving security 
or otherwise as the Court which passed the desree thinks fit.s 

Remand.—If the Court against whose decree the appeal is 
made has disposed of the suit upon a preliminary point, and the 
decree upon such preliminary point is reversed upon apyal, the 
Appellate Court may “remand” the case together with a copy of 
the order made in appeal to the first Court, with directions to re- 
admit the suit and proceed to determine it on the merits.$ 

Reference.—If the first Court has omitted to fram® or try any 
issue, or to determine any question of fact, essential to the right 
decision of the suit upon the merits, the Appellate Court may frame 
issues for trial, and refer the same for trial to the first Court ; the 
latter will take the additional evidence required, try the issues, 
and return to the Appellate Court its finding thereon together with 
the evidence.7 *e . 

Security for costs.—The Appellate Court may either before 
the respondentis called upon to appear and answer, or afterwards, 
on the application of the respondent, demand fromm the appellant 
security for the costs of the appeal, or of the original suit, or of 
both ; the Court will do so in all cases in which the appellant is 
residing out of British India, and is not possessed of any suffi- 
cient immoveable property within British India independent of 
the property (if any) to which the appeal relates, If security 
is not furnished within the time ordered, the appeal will be 
rejected’ 


SECOND APPEALS. 


Appeals from appellate decrees.—Unless when otherwise 
provided, from all decrees passed in appeal (including appellate 
decrees ex-parte) by any Court subordinate to a High Court, an 
appeal lies to the High Court on the following grounds only, viz :— 
(2) the decision being @ontrary to some specified law or usage 
having the force of law ; (d) the decision having failed to determine 
some matetial issue of law, or usage having the force of law ; (¢) 
a substantial error or defect in the procedure as prescribed by 
this code or any other law, which may possibly have produced 
error or defect in the decision of the case upon the merits,9 


B} SS 545-546, Ib, & 566, ib, 84, ib. 
3) ashe.” fn eh ase 
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No second appeal is allowed except on the grounds just 
mentioned, nor in any suit of the nature cognizable by a Small 
Cause Cgurt when the amount or value of the subject-matter of 
the original suit does not exceed Rs. 500." See “ Swall Cause 
Court.” 

The provisions of the law as to second appeals and to 
the execution of decrees passed in such appeals are, as far as 
may be, those which apply to first appeals.” 


Paupgr APPEALS. 


Any erson entitled to appeal, who is unable to pay the fee 
required for the petition of appeal, may, on presenting an applica- 
tion accompanied by memorandum of appeal, be allowed to ap- 
peaf“as a pauper; subject, so far as applicable, to the rules regu- 
tating appé@ils and pauper suits (see “ Action”). The Court will 
however reject the application, unless it thinks that the decree 
appealed against is contrary to law, or to some usage having the 
force of law, or is otherwise erroneous or unjust.3 


APPEALS TO THE Privy CouNcIL. 


Appeals to Privy,@ouncil.—Whoever wishes to appeal to 
the Privy Council must apply to the Court whose decree is com- 
plained of by petition stating the grounds of appeal, and praying 
for a certificate, either that, as regards amount or value and nature, 
the case fulfils the requirements of the Jaw (see next paragraph) 
or that it is otherwise a fit one for appeal; upon ee of the 
petition, the Court will direct notice to be served on the opposite 
paw fo show cause why the said certificate should not be grant- 
ed.4 , 

Value of subject-matter.—An appeal lies to the Privy 
Council (1) from any final decree passed on appeal by a High 
Court, or any other Court of final appellate jurisdiction ; (2) from 
any final decree passed by a High Court in the exercise of origi- 
nal civil jurisdiction ; and (3) from any decree when the case is 
certified to be a fit one for appeal to the Privy Council. In each 
of the cases mentioned in clauses (1) and (2) the amount or value 
of the subject-matter of the suit in the Court of first instance 
must be Rs, 10,000 or upwards, and®the amount or yalue of 
the matter in dispute on appeal to Her Majesty in Council must 
be the same sum or wpwards, or the decree must involve, directly 
or indirectly, some claim or question to, or respecting, property 
of like amount or value, and, when the decree appealed from 
affirms the decision of the Court immediately below the Court 


2 Ss, 585, 586, ib, 3} 8. 592, ib. 
2) s, 587, ib, 4) SS. 598,@600, ib, 
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passing such decree, the appeal must involve some substantial 
question of law.5 For the purpose of appeal, the Court of the 
Recorder of Rangoon is deemed a “ High Court,” 6 : 

Security and deposit.—lIf the certificate is granted the ap- 
plicant must within six weeks of the date of the decree complained 
of, or within six weeks of the grant of the certificate, whichever 
is the latest date (a) give security for the costs of the respondent ; 
and (2) deposit the amount required to dgfray the expense of 
translating, transcribing, indexing and transmitting to the Privy 
Council a correct copy of the necessary portions of the record of 
the suit.? When security has been completed and deposit made, 
the Court may declare the appeal admitted, and give notice thereof 
to the respondent and transmit a copy of the record of the suit 
to the Privy Council? a 

Powers of Court pending appeal.—Notwithstanding the 
admission of any appeal, the decree appealed against will be un- 
conditionally enforced, unless the Court admitting the appeal 
otherwise directs. The Court may, if it thinks fit, on any special 
cause shown by any party interested in the suit, or otherwise 
appearing to the Court—(a) impound any moveable property in 
dispute or any part thereof; or (4) aklow the decree appealed 
against to be enforced, taking security fidm the respondent for the 
due performance of any order which the Privy Council may matte ; 
or (c) stay the execution of the decree appeajed against, taking 
security from the appellant for the due performance of the decree 
appealed against, or of any order which the Privy Councll may 
make ; or (¢) place any party seeking the assistance of the Court 
under such conditions, or give such other direction respecting the 
subject-matter of the appeal, as it thinks fit 


REVISION. 


The High Court may call for the record of any case in 
which no appeal lies to the High Court and pass such order as it 
thinks fit, if the Court by which the case was decided appears (1) 
to have exercised a jurisdiction not vested in it by law; or (2) to 
have failed to exercise a jurisdiction so vested; or (3) to have 
acted in the exercise of its jurisdiction illegally or with material 
irregularity." 

: Review. 

A review is distinct from an ‘appeal: the former is a re- 
consideration of the same subject by the same Judge, the latter is 
a hearing before another tribunal. Any person considering himself 
aggrieved—(z) by a decree or order from which an appeal is 


5) 88. 595, 596, ib. 7) 3s. doa, ib, 9) 5, 608, ib 
3 §. 44, ib, : z S. 603, ib, I & 622, ibs 
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allowed, but from which no appeal has been preferred; (4) by a: 
decree or order from which no appeal is allowed ; or (c) by a 
judgment on a reference from a Court of Small Causes, and who, 
from the discovery of new and important matter or evidence which, 
after the exercise of due diligence, was not within his knowledge, 
or could not be produced by him at the time when the decree was 
passed or order made, or on account of some mistake or error 
apparent om the face of the record, or for any other sufficient 
reason, desires to obtain a review of the decree passed or order 
made against him, may apply for a review of judgment to the 
Court whgch passed the decree or made the order, or to the Court, 
ci any) to which the business of the former Court has been trans- 
erred,? 

Precedure,—The rules of procedure in regard to appeals 
apply, wutaigs mutandis, to applications for review. 


REFERENCE TO HicH Court, 


If before or on the ‘hearing of a suit or an appeal in 
which the decree is final, or if in the execution of any such 
decree, any question of law or usage having the force of law, or 
the construction of a document, which construction may affect 
the merits, arises, on wetch the Court trying the suit or appeal, 
or ,executing the decree, entertains reasonable doubi, the Court 
may, either of its own motion, ov on the application of any of 
the parties, draw tp a statement of the facts of the case and the 
points on which doubt is entertained and refer such statement 
with its own opinion on the point for the decision éf the High 
Court.3 |The Court may then either stay the proceedings, or pro- 
ceed in the case, and may pass a decree contingent upon the 
opinion of the High Court on the point referred.4 . 

No execution can be issued, property sold, or person im- 
prisoned, until the receipt of a copy of the judgment of the High 
Court. When the copy is transmitted the case is disposed of 
accordingly. 

Powers of High Court.—When a case is referred to the 
High Court the latter may return the case for amendment, and 
may alter, cancel, or set aside any decree or order which the 
Court making the reference has passed iy the case out of which 
the reference arose, and may make such order as it thinks fit. 


See “ Limitation,” 
2) s.623,ib, 3) s,6r7,ib, 4) s.618,ib, 5) ib, 6) s, Gaz, ib, 
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AUTHORITIES—Civil Procedure Cade (Ch. XXXVII): Contract Act: Act I of: 
1877 (Specific Relief), Indian Penal Code: Act XV of 1877. 

A matter may be referred to arbitration, in three 
ways :—(t) by order of Court during a sujt on the application 
of a// the parties thereto ; (2) by order of Court, when apart from 
any suit, parties have agreed in writing to refer a matter to arbi- 
tration and ove or both of the parties has filed the agreement in 
Court and the Court has made an order of reference thereon ; 


(3) without the intervention of the Court. 


By Orper oF CouRT DURING A PENDING Suir. 


Order of Reference.—If all the parties to a suit desire that 
any matter in difference between them in the suit be referred to 
arbitration, they may, at any time before judgment is pronounced, 
apply, in person or by their respective pleaders specially author- 
ized in writing in this behalf, to the Court for an order of refer- 
ence," * 

The application must be in writing afid must state the partic- 
ular matter sought to be referred to arbitration. The arbitrator 
is nominated by the parties, or if the parties cannot agree, or if 
the person whom they nominate refuses to accept the arbitration, 
and the parties desire that the nomination shall he made by the 
Court, the Court nominates the arbitrator.? 

On the appointment of the arbitrator the matter in difference 
is, referred to him by the Court, and a time fixed for the delivery 
of his award which the Court will extend if necessary.3 If the 
reference be to two or more arbitrators, provision is made for 
difference of opinion amongst them cither—(a) by the appointment 
of an umpire; or (4) by declaring that the decision shall be with 
the majority, if the major part of the arbitrators agree; or (¢) by 
empowering the arbitrators to appoint an umpire; or (@) other- 
wise, as may be agreed between the parties; or if they cannot 
agree, as the Court determines,* 

Umpires.—If an urepire is appointed, the Court will fix a 
time for the delivery of his award in case he is required to act.5 
If the arbitrators are empowered to appoint an umpire and fail 
to do so, any of the parties may serve the arbitrators with written 
notice to appoint ; and if within seven days of service of notice, or 
such further time as'the Court may allow, no umpire be appointed, 


x) 8. 506, Civil Procedure Code, 3) «ss, 508, 514, ib, ib, 
3 S507, gb. 4) 8 s09, ib, ” a) 
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the Court may itself appoint an umpire.6 When an umpire has 
been appointed, he may enter on the reference in the place of the 
arbitratorg—(a) if they have allowed the appointed time to 
expire withuut making an award; or (4) when they have delivered 
to the Court or to the umpire a notice in writing, stating that 
they cannot agree.” 

Powers<of arbitrators and umpirea.—The Court will 
issue the same progesses to the parties and witnesses whom the 
arbitrators or umpire wish to examine, as in suits tried before 
itself, Persons not attending, or making any other default, or 
refusing fo give their evidence, or guilty of any contempt to the 
arbitrator or umpire during the investigation of the matters 
referrgd, are subject to the like disadvantages, penalties, and pun- 
ishments, by order of the Court, on the representation of the 
arbitrator orfumpire, as they would incur for the like offences in 
suits tried: before the Court.® 


Death, incapacity, etc. of arbitrators or umpire.— 
If the arbitrator, or, when there are more arbitrators than one, 
any of the arbitrators, or the umpire, dies, or refuses, or neglects, 
or becomes incapable tc act, or leaves British India under cir- 
cumstances showing thawhe will probably not return at an early 
date, the Court will in its discretion either appoint a new arbitra- 
tor or umpire in the place of the person so dying, or refusing, or 
neglecting, or becoming incapable to act, or leaving British India, 
or make an order superseding the arbitration; in the event of the 
latter order it will proceed with the suit,9 J 

The award.—When an award in a suit has been made, the 
persons who made it must sign it and file it in Court, together 
with any depositions and documents which have been taken and 
proved before them ; notice of the filing must be given to the 
patties.* Upon any reference by an order of the Court, the 
arbitrators or umpire may, with the consent of the Court, state 
the award, as to the whole or any part, in the form of a special 
case for the opinion of the Court; such opinion when given is 
added to and forms part of the award,? 


Powers of Court in regard to the award.—The Court 
may, by order, modify or correct an award—(a) where. it appears 
that a part of the award is upon a matter not referred to arbitra- 
tion, provided such part can be separated from the other part and 
does not affect the decision in the matter referred ; or (6) when 
the award is imperfect in form, or contains any obvious error, 
which can be amended without affecting such decision The 


“| & tz, ib, 8} 5. 513, ib, t) 8, 516, ib, 3) s. 518, ib. 
7) & 515, ib, 9) & 510, ib, 2) 5. 517, ib, r 
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Court may vemit the award or any matter referred to arbitration 
to the reconsideration of the same arbitrators or umpire—(a) when 
the award has left undetermined any of the matters referred to 
arbitration, or when it determines any maticr not referred to 
arbitration ; (2) when the award is so indefinite as to be incapable 
of execution ; (c) when an objection to the legality of the award 
is apparent upon the face of itt An award remitted as above 
mentioned becomes void on the refusal of the arbitrators or umpire 
to reconsider it.5 

Judgment according to award.—If the Court sees no 
cause to 1emit the award or any of the matters referred # arbitra- 
tion for reconsideration, and if no application has been made to 
set aside the award, or if the Court has refused such application, 
the Court will, after the time for making such application has 
expired, proceed to give judgment according to thegaward, or, if 
the award has been submitted to it in the form of a special case, 
according to its own opinion on such case, Upon the judgment 
so given a‘ decree follows, enforceable by execution in ordinary 
course. There is no appeal from such decree except in so far as 
the decree is in excess of, or not in agcordance with, the award.® 

Grounds for setting aside award—An award can be set 
aside on the following grounds only—(a)torruption or’misconduct 
of the arbitrator or umpire ; (4) either party having been guaty 
of fraudulent concealment of any matier which,he ought to have 
disclosed, or of wilfully misleading or deceiving the arbitrator 
or umpire ; (c) the award having been made after the issue of an 
order by the Court superseding the aibitration and restoring the 
suit; further no award is valid unless made within the period 
allowed by the Court.7 


By Orpver or Court ON THE FILING OF AN AGREEMENT 
TO REFER. 


Application to flle.—When any persons agree in writing that 
any difference between them shall be referred to the arbitration 
of any person named in the agreement, or to be appointed by 
any Court having jurisdiction in the matter to which the agree- 
ment relates, the parties thereto, or any of them, may apply that 
the agreement be filed jn Court. 

The application, which must be in writing, will be numbered 
and registered as a suit, notice being given to all the parties to 
the agreement other than the applicants, requiring them to show 
cause, why the agreement should not be filed. If no sufficient 
cause be shown, the Court may file the agreement, and make an 
order of reference nominating the arbitrator, when he is not 


4) S. S20pib, 5) s. S2z, ib, 6) s, 522, ib, 7) & sar, ib, 
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named in the agreement and the parties cannot agree’ The- 
provisions (v. azz) with regard to arbitrations during suit are, so 
far as they are consistent with any agreement so filed, applicable 
to the de&tee, award and all proceedings under an order of re- 
ference made in the abovementioned manner.9 

No specific performance of agreement to refer,—Save 
as provided by-the Code of Civil Procedure, no contract to refer 
a controversy to arbitration will be specifically enforced ; but if 
any person who has°made such a contract, and has refused to 
perform it, sues in respect of any subject which he has contracted 
to refer, the existence of such contract will bar the suit. 

Agreements in restraint of legal proceedings.—Every 
agreement by which one party thereto is restricted absolutely 
from enforcing his rights under or in respect of any contract by 
the usual legal proceedings in the ordinary tribunals, or which 
limits the time within which he may thus enfore his rights, is void 
to that extent.? 


Agreement to refer to arbitration is not in restraint of 
legal proceedings.—A contract by which two or more persons 
agree that any dispute which may arise between them in respect 
of any subject or class of subjects shall be referred to arbitration ; 
and that only the amoufit awarded in such arbitration shall be 
recoverable in respect of the dispute so referred: or any contract 
in writing by which two or more persons agree to refer to arbitra- 
tion any question between them which has already arisen is not 
voids Section 28 (see preceding paragraph) does nat affect any 
provision of any law in force for the time being as to references 
to arbitration.+ 


WITHOUT THE INTERVENTION OF THE CouRT. 


Filing award,—When any matter has been referred to arbi- 
tration without the intervention of a Court, and an award has 
been made, any person interested in the award may apply to the 
Court of the lowest grade having jurisdiction over the matter to 
which the award relates, that the award be filed in Court, The 
application, which must be writing, is numbered and registered as 
a suit between the applicant as plaintiff and the other parties as 
defendants. Notice is given to the pasties to the arbitration, 
other than the applicant, requiring them to show cause, why the 
award should not be filed.’ If no ground for remitting or set- 
ting aside the award be shown (v. az/e) the Court will order it to 

8) se 823, ib, 2) Contract Act, s, 28, 

9) 5. 523, ib, 3) s. 28, ib. 

I) s. 2x, Act I of 1877, for different rule of 4) i 


ib, 
. English law see Pollock on Contract, 5) s. 525, Civ, Pr. Code, 
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be filed ; the award will then take effect as an award made under 
a reference by order of Comt.é 

Specific performance of an award.—An agreement to refer 
to arbitration cannot? be enforced, but an award can Bt specially 
enforced.’ For as by the submission to arbitration the parties 
have contracted to do what the arbitrator shall direct, when the 
latter has made his decision, the award is considered in equity as 
amounting to an agreement by the parties on the telms pointed 
out by him, and fit to be enforced against"a party as a party’s 
own agreement.? 

Reference to arbitration by Companies.—Under the 
Indian Companies Act, any company may refer to arbitration any 
matter whatsover in dispute between itself and any other company 
or person? In regard to procedure the arbitrators and the gmpire 
may proceed in such manner as they or he think fit, gxcept where 
and as the companies otherwise agree? An award made in due 
time binds all parties,3 and cannot be set aside for any irregularity 
or informality.+ On the application of any party interested, the 
submission to arbitration may be filed in the High Court, and an 
order of reference may be made thereon, with any directions the 
Court thinks fit. The provisions of the Civil Procedure Code, 
so far as the same are applicable, apply to every such order and 
to all proceedings thereunder.s (v. ante.) e 

Provisions of Penal Code relating tq arbitration.— 
Every arbitrator or other person to whom any cause or matter 
has been referred for decision or report by any Court of Justice, 
or by any other competent authority, is a “ public servant ® within 
the meaning of the term as used in the Code.® Fabricating false 
evidence before an arbitrator is an offence under the Code.7 See 
“ Public Servants and Public Duties.” 

Limitation.—An application under the Code of Civil Pro- 
cedure to set aside an award, must be made within ten days 
from the time when the award is submitted to the Court An 
application under the Code (ss. 516 or 525) that an award be 
filed in Court, must be made within 6 months of the date of the 
award.9 


6) Ss. §26, ib, 4) §, 218, ib, 

7) Act Tof 1877, s.@. 5) S123, ib, 

8) ib., 5. 30, 6) Penal Code, s, 2x. 

9) v. ‘Contract.’ 7) ib,, s, 192, 

x) Act VI of 1882, s, 96, 8) Act XV of 1877, Sch, II, 
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ARREST. 
AurHorities—Civil Procedure Code: Criminal Procedure Code, 
ARREST UNDER THE Civi ProcepuRE Cops. 


Arrest before yudgment.—If at any stage of any suit, 
other than a suit for the possession of immoveable property, the 
plaintiff satisfies the Court by affidavit or otherwise (z) that 
the defefidant, with intent to avoid or delay the plaintiff, or to 
avoid any process of the Court, or to obstruct or delay the 
execugion of any decree that may be passed against him, has 
absconded, or left, or is about to abscond, or to leave the jurisdic- 
tion of the Court; or (2) has disposed of, or removed from the 
jurisdiction of the Court his property or any part of it; or (3) 
that the defendant is about to leave British India under cir- 
cumstances affording reasonable probability that the plaintiff will 
or may thereby he obstructed or delayed in the execution of any 
decree that may be passed against the defendant in tne suit, 
the plaintiff may apply ¢§ the Court that security be taken for 
the appearance of the defendant to answer any decree that may 
be passed against him in the suit. If the Court is satisfied that 
the defendant has done, or is about to do any of the above- 
mentioned acts, it may issue a warrant to arrest the defendant 
and bring him before the Court to show cause why he should 
not give security for his appearance. If the defendant fail to 
show cause, the Court will order him either to deposit in Court 
tnoney or other property sufficient to answer the claim against 
him, or to give security for his appearance at any time when 
called upon while the suit is pending, and until execution or 

‘satisfaction of any decree that may be passed against him in 
the suit.? 

Surety.—If security is taken, the surety must bind himself, 
in default of such appearance, to pay any sum of money which 
the defendant may be ordered to pay in the suit? The security 
may at any time apply to the Court in which he became surety 
to be discharged from his obligation. O1? such application being 
made, the Court will summon the defendant to appear, or if it 
thinks fit, may issue a warrant for his arrest in the first instance. 
On the appearance of the defendant the Court will direct the 
surety to be discharged from his obligation, and will call upon 
the defendant to find fresh security,3 


1) Civil Pr. Code, ss. 477, 478, 479. 9) 5.479, ib, 3) = 480, ib. 
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Imprisonment on failure to find security.—If the de- 
fendant fail to deposit money or give security when ordered to 
do so, the Court may commit him to jail until the decision of the 
suit, or, if judgment be given against the defendant, guntil the 
execution of the decree. No person can be imprisoned in any 
case on this account for a longer period than six months, nor for 
a longer period than six weeks when the amount of value of the 
subject-matter of the suit does not exceed Rs, 50: if a person 
after being sent to prison complies with the order, he will be 
released. The provisions given below as to allowances payable 
for the subsistence of judgment-debtors apply to all defendants 
arrested under the above-mentioned provisions.+ ® 

Compensation for improper arrest.—If in any suit in 
which an arrest has been effected, it appears to the Court that 
such arrest was applied for on insufficient grounds, or if th® suit 
of the plaintiff fails, and it appears to the Court that there was 
no probable ground for instituting the suit, the Court may, on 
the application of the defendant, award against the plaintiff in 
its decree such amount, not exceeding Rs. 1,000 as‘it deems 
a reasonable compensation to the defendant for the expense or 
injury caused to him by the arrest: an award given as above 
mentioned will bar any suit for comperfgation in respect of such 
arrest.5 

Arrest after Judgment,—When an application for executi§n 
of a decree is admitted, the Court orders exeeution according 
to the naturé of the application.6 When the application is for, 
the execution of a decree for money by the arrest and imprison- 
ment of a judgment-debtor, who is liable to be arrested in pur- 
suance of the application, the Court may, instead of issuing .a x, 
warrant for his arrest, issue a notice callmg upon him to appear 
before the Court and show cause why he should not be committed 
to jail in execution of the decree. If appearance is not made in. 
obedience to the notice the Court will, if the decree-holder so 
requires, issue a warrant for the arrest of the judgment-debtor.7 
For the procedure when the defendant does so appear, see next 
paragraph but one. 

Arrest and imprisonment,—-On the issue of a warrant the 
judgment-debtur may be arrested in execution of a decree at any 
hour and on any day; &e is entitled to be brought as soon as 
practicable before the Court: for the purpose of making an 
arrest no dwelling-house can be entered after sunset or before 
sunrise, and no outer door of a dwelling-house can be broken 
open; but, when the officer authorized to make the arrest has 
duly gained access to any dwelling-house, he may unfasten and 


4) ss, 481, 482, 1b. 5) Ss. 49r,1b, 6) s,245,1b, 7) 8, 24 8B, ib, 
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open the door of any room in which he has reason to believe 
the judgment-debtor is to be found: if however the room be ih 
the actual occupancy of a, woman who is not the judgment- 


debtor, fad who according to the customs of the country does 
not appear in public, the officer must give notice to her that she 
is at liberty to withdraw and after allowing a reasonable time 


for her to withdraw and giving her every reasonable facility for 
withdrawing, he may enter such room for the purpose of making 
the arrest. When the decree in execution of which a judgment- 
debtor is arrested, is a decree for money, and the judgment-debtor 
pays the,amount of the decree and the costs of the arrest to the 
officer arresting him, such officer must at once release him.® 
Disallowance of application for arrest.—When a judg- 
mentdebtor appears before the Court in obedience to a notice 
issued upon application for execution (see above) or is brought 
before the Court after being arrested in execution of a decree 
for money, and it appears to the Court that the judgment-debtor 
is unable from poverty or other sufficient cause to pay the amount 
of the decree, or, if that amount is payable by instalments, the 
amount of any instalment, the Court may, upon such terms, if 
any, as it thinks fit, make an order disallowing the application for 
his arrest and imprisonsnent, OF directing his release, as the case 
may be. Before making such an order the Court may take into 
consideration any allegation of the decree-holder touching any 
of the following matters, namely (x) the decree being for 
a sum for which the judgment-debtor was bound as a trustee or 
as acting in any other fiduciary capacity to account ; (2) the 
transfer, concealment, or removal, by the judgment-debtor of any 
part of his property after the date of the institution of the suit 
in which the decree was made, or the commission by him after 
that date of any other act of bad faith in relation to his property, 
with the object or effect of obstructing or delaying the decree- 
holder in the execution of the decree ; (3) any undue or un- 
reasonable preference given by the judgment-debtor to any of his 
other creditors ; (4) his refusal or neglect to pay the amount of 
the decree or some part thereof when he has, or since the date 
of the decree has had, the means of paying it; (5) the likeli- 
hood of his absconding or leaving the jurisdiction of the Court 
with the object or effect abovementioffed. During the consi- 
deration of these matters, the Court may infits discretion order 
the judgment-debtar to be imprisoned, or leave him in the 
custody of an officer of the Court, or release him on his furnish- 
ing sufficient security for his appearance on the requisition 0 
the Court. A judgment-debtor so released may be re-arrested. 


8) 5, 336, ib, 
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If the Court does not disallow the arrest or direct release, it will 
order the judgment-debtor to be arrested, if he has not already 
been arrested, and commit him to jail.9 

Subsistence money.—No judgment-debtor can be arrested 
in execution of a decree unless and until the decree-holder pays 
into Court such sum as, having regard to the scales, prescribed by 
the Local Government, the Judge thinks sufficient forthe subsis- 
tence of the judgment-debtor from the time of his arrest until he 
can be brought before the Court. When a judgment-debtor is 
committed to jail in execution of a decree, the Court will fix for 
his subsistence such monthly allowance as he may be entitled to 
according to the scales, or, where no scales have been fixed, as 
it considers sufficient with reference to the class to which hp be- 
longs. The monthly allowance fixed by the Court must be supplied 
by the party on whose application the decrec has bedéh executed, 
by monthly payments in advance before the first day of each 
month. The first payment must be made to the proper officer 
of the Court for such portion of tne curtent month as remains 
unexpired, before the judgment-debtor is committed to jail, and 
the subsequent payments (if uny) to the officer in charge of the 
jail. Sums disbursed by the decree-holder for the subsistence of 
the judgment-debtor in jail are costs in the suit; but a judgmenj- 
debtcr cannot be detained in jail or arrested on account of any 
sum so disbursed.’ : 

Discharge from jail. —The judgment - debtor must be dis- 
charged from’ jail ~ (x) on the amount mentioned in the warrant 
of committal being paid to the officer in charge of the jail; or 
(2) with the order of the Court, on the deoree being otherwise 
fully satisfied ; or (3) with the order of the Court, at the request 
of the person on whose application he has been imprisoned ; or 
(4) on such person omitting to pay the subsistence allowance ; or 
(5) with the order of the Court, if the jJudgment-debtor. be declared 
an insolvent (see “ Juso/vency”) ; or (6) when the term of his im- 
prisonment, as limited by law is fulfilled: (see next paragranh), 
A judgment-debtor so discharged is not thereby discharged from 
his debt ; he cannot however be re-arrested under the decree in 
exectition of which he wag imprisoned.? 

Length of imprisonment,—No person cay be imprisoned in 
execution of a decree for more than six months, or (if the decree 
be for the payment of a sum not exceeding Rg, 50) six weeks, 

In suit against public officer.—-No warrant of arrest can be 
issued against a public officer in a suit, in respect of an act 
purporting to be done by Him in his official capacity, without the: 


9) 8.3374, Z) 58, 339, 34% 1b, 2) S.34t, tb, 3g 8, 342, ib, 
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consent in writing of the District Judge: nor is his property liable 
to attachment otherwise than in execution of a decree,* 

Sovervign princes, ruling chiefs, ambassadors and 
envoys cannot be arrested under the Civil Procedure Code,5 

‘Women.—No woman can be arrested or imprisoned in execu- 
tion of a decree for money.® 

Failure to give evidence or to produce a document,— 
If any person on whom a summons to give evidence, or produce 
a document, has been served fails to comply with the summons, 
or if any person so summoned and attending leaves the Court 
(1) befofe he has been examined, or has produced the document 
and the Court has risen ; or (2) before be has obtained the Court’s 
leave to depart, he may, in the absence of lawful excuse for such 
failure, be arrested and biought before the Court: he may then 
be fined an¥ amount up to Rs. 500: non-payment or non-tender 
of a sufficient sum to defray the witnesses’ expenses is a lawful 
excuse,7 

Wrongful arrest—v. “ Wrongful Confinement.” 

Persons exempt from arrest under civil process.—No 
Judge, Magistrate or other judicial officer is liable to arrest under 
civil process while going to, presiding in, or returning from, his 
Court: and (except in the case noted at p. 65, s. 337A, and s. 256, 
see “ Hxecution”) and in the case of certain offences against the 
Penal Code cominitted during the course of a suit, or with regard 
to any document offered in evidence) when any matter is pending 
before a tribunal having jurisdiction therein, or believmg in good 
faith that it has such jurisdiction, the parties thereto, their 
pleaders, mukhtears, revenue agents and recognized agents, and 
their witnesses acting in obedience to a sumwons, are exempt 
from arrest under civil process while going to, or Bening. or 
returning from, such tribunal for the puipose of such matten® 

Release from arrest on ground of illness,—At any time 
after a warrant of arrest has been issued under the Civil Prace- 
dure Code, the Court may cancel it on the ground of the serious’ 
illness of the person against whom the warrant was issued, and 
when a judgment-debtor has been arrested under the Code, the 
Court may release him if in its opinion he is not in a fit state of 
health to undergo imprisonment. Whefi a judgment-debtor has 
been committed to jail, he may be released (2) by the Local 
Government on the ground of his suffering from any infectious 
or contagious disease ; or (4) by the committing Court, or any 
Court to which that Court is subordinate, on the ground of his 
suffering from any serious illness, A judgment-debtor released 


4) SS. 425, 427, ib, 6) s, 245A, ib, 8) 8, 642, ib, 
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in the above manner and for the above causes may be re-arrested, 
but the period of his imprisonment cannot in the aggregate exceed 
that mentioned at p. 65,8. 342, Or p. 63, 8. 481, ag the case 
may be.® 

UNDER THE CRIMINAL PROCEDURE CODE. 


Cognizable offence means an offence for, and ¢ ‘cognizable 
case” means a case in which, a Police-officer, within or without 
the Presidency towns, may arrest cwd¢out a warrant.? 

Any private person may arrest any person who in his 
view commits an offence which is non-bailable afd cogniz- 
able. Such offences are (generally speaking) offences relating to 
coin and Government stamps, offences of murder, culpable homi- 
cide, kidnapping, abduction, grievous hurt, assault or crimina® force 
in order to commit theft of property worn or carried®by a person, 
rape, unnatural offence, theft, robbery, dacoity, criminal breach 
of trust (except by public servant or by a banker, merchant, or 
agent), receiving stolen property, house-trespass with intent to 
commit theft, or after making preparations to cause hurt or assault, 
lurking house-trespass or house-breaking, and some others. A 
private person may also arrest any perséy who has been proclaim- 
ed an offender. A person so arrested must be made over without 
unnecessary delay to a Police-officer, or in the absence of a 
Police-officer, must be taken to the nearest Poliee-station.- 

Private persons are bound to render assistance to a 
Magistrate or Police-officer reasonably demanding aid (a) in the 
taking of any other person whom such Magistrate or Police- 
officer is authorized to arrest ; (2) in the prevention of a breach of 
the peace, or of any injury attempted to be committed to any 
railway, canal, telegraph or public property; or (c) in the sup- 
pression of a riot or affray.3 The duty thus cast on private per- 
sons is an obligatory one. It is however optional with them 
when a warrant is directed to a person other than a Police-officer, 
to aid in the execution of such warrant, if the person to whom 
the warrant be directed be near at hand and acting in the execu- 
tion of the warrant.4 

In making an arrest a Police-officer or other person must 
actually touch or confin@ the body of the person to be arrested, 
unless there be a submission to the custody by word or action.s 
A Police-officer executing a warrant of arrest must notify the 
substance of the warrant to the person to be arrested, and if so 
requjred, must show the warrant. The person residing in, or in 
charge of any place into which any person acting under a warrant 


9) s. 653, ib, 2) s. 59, ib. 8.43, ib. 6) 8, 80, ib, 
1) Criminal Fy, Code, s. 4s 3} 3. oe ib. 4} Ss. 46, ib, dott 
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of arrest, or any Police-officer having authority to arrest, has reason 
to belleve that the person to be arrested has entered, must, on 
demand; aljow such person or officer free ingress into such place 
and afford all reasonable facilities for a search therein? The 
person arrested must not be subjected to more restraint than is 
necessary to prevent his escape.® A person arrested by a Police- 
officer without & warrant cannot without the special order of a 
Magistrate be detained for more than 24 hours, exclusive of the 
time necessary for the journey from the place of arrest to the 
Magistrate’s Court.9 Ifa person in lawful custody escapes, or is 
rescued, the person from whose custody he escaped or was rescued, 
may immediately pursue or arrest him in any place in British 
India, See “ Wrongful Confinement and Restraint.” 

If #@ person forcibly resists the endeavour to arrest him, 
or attempts te evade the arrest, all means may be used necessary 
to effect the arrest. This provision however gives no right to 
cause the death of a person who is not accused of an offence 
punishable with death or transportation for life.? 

Refusal to give name and address.— When any person in 
the presence of a Police-officer commits, or is accused of *com- 
mitting, a non-cognizableeoffence, and refuses on demand of a 
Police-officer to give hisname and residence, or gives a name 
or fesidence which such officer has reason to believe is false, he 
may be arrested in order that his name or residence may be 
ascertained.3 , 


7) Cr. Pr. Code, s. 47. 9), 61, 1b, a) S “46, tb. 
8) s, 50, ib, 1) 8 66, ib 3) s. 57, tb. 


ASSAULT. 


AUTHORITIES—Indian Penal Code (Act XLV of 1860: as amended): Criminal 
Procedure Code (Act X of 1882: as amended) : Act XV of 1877 (Limitation) : 
Mayne's Commentaries on the Indian Penal Code, r4th Ed., 1890: Pollack on 
Torts, end Ed., 1890: Draft Indian Civil Wiongs Bill: Cases cited, 

Definition. —-A person commits an assault if he make any 
gesture or any preparation intending, or knowing it to be likely, 
that such gesture or preparation, will cause any person present 
to apprehend, that he is about to use criminal force, (v. Jost) to 
that person. Thus if A shakes his fist at Z, or begins to unloose 
the muzzle of a ferocious dog, intending or knowing it fo be likely 
that he may thereby cause Z to believe that he is about to strike 
him, or that he is about to cause the dog to attack him, A com- 
mits an assault. Mere words do not amount to an assault. But 
the words which a person uses may give to his gestures, or pre~ 
paration, such a meaning as may make those gestures oraprepa- 
rations amount to an assault. For instance A talges up a stick 
saying to Z, “I will give you a beating.” Here though the words 
used by A could in no case amount fo an assault, and though 
the mere gesture, unaccompanied by any other circumstances, 
might not amount to an assault, the gesture explained by the 
words may amount to an assault.? 

Criminal force.—An assault fully completed constitutes 
criminal force. Whoever intentionally ‘uses force to any person, 
without that person’s consent, in order to the committing of any 
offence, or intending by the use of such force to cause or know. 
ing it to be likely that by the use of such force he will cause 
injury, fear, or annoyance, to the person to whom the force is 
used, is said to “use criminal force” to that other? It is not 
necessary that the person exercising force against another does 
so directly by his own bodily power; ¢g., if A incites a dog to 
spring on Z without Z’s consent, intending to cause injury, fear 
or annoyance to Z, he uses criminal force towards Z. So also if 
Z is driving in a carriage, and A lashes his horses (with the above 
intent and without Z’s consent) so as to cause them to quicken 
their pace, he uses criminal force towards Z, because he has caused 
change of motion to Z by inducing the animals to change their 
motion. No act permitted by law can amount to criminal force: 
such as the moderate punishment of a child by its parent, or a 
pupil by its teacher. A master may not beat his servant. A master 
may however moderately chastise his apprentice to whom he stands 
in loco parentis,3 A person who duly exercises the right of private 
defence, neither commits any offence, nor does any wrong to the 
person against whom he exercises it. See ‘* Offences,” pp. 485-489, 


I) Penal Code, s. 351, 

2) s. 350, ib: as to compounding of Assault or use of Criminal forgey 
see Appendix. 
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The punishment for assault or criminal force otherwise than 
on grave and sudden provocation, is imprisonment simple or rigor- 
ous for a t@rm which may extend to three months, or fine which 
may extend to Rs. 500, ot both. Certain special forms of assault 
are punished morc severely.+ 

Grave and.sudden provocation will not mitigate the pun- 
ishment (1)*if the provocation is sought or voluntarily provoked 
by the offonder as an? excuse for the offence, or if the provocation 
is given; (2) by anything done in obedience to the Jaw; or (3) by a 
public seryant in the lawful exercise of his powers ; or (4) by any- 
thing done in the lawful exercise of the right of private defence.s 

Assault and criminal force on grave and sudden pro- 
vocajion is punishable with simple imprisonment for a te:m 
which may extend to one month, or with fine which may extend 
to Rs. 200, ot with both,§ 

Assault or criminal force with intent to dishonour, 
otherwise than on grave ‘and sudden provocation, is punishable 
with simple or rigorous imprisonment for a term which may 
extend to two years, or with fine, or with both.? 

Bond to keep the peace.—A person accused of assault, or 
other breach of the peace, or of abetting the same, may on con- 
vietion be ordered by the Court to execute a bond for a sum pro- 
portionate to his means with or without sureties for keeping the 
peace for a period not exceeding three years. Persons may also 
be required to show cause why they should not be bound over to 
keep the peace, upon credible information being+given to a 
Magistrate that they are likely to commit a breach of the peace.® 

A civil action for damages may be maintained for an as- 
sault. Special damage need not be proved. Damages commen- 
surate to the injury and annoyance will be awarded, even though 
there be no serious personal injury.9 In assessing damages for 
an assault, the Court will have regard to the probable effect of 
the assault on the plaintiff's feelings, standing, or reputation, by 
reason of the insulting character, publicity, or other circumstances 
of the act.* A suit for compensation for an injury to the person 
must be brought within a year of the time when the injury is 
committed.* 

Battery as distinguished from assfult consists in actually 
striking or touching in a violent, angry, rude, or insolent manner, 
the person of another. 

Sce “ Offences” and “ Prosecution.” 


4) Penal Code, s. 352. 9) W.R., 1864, 302, ib., 370. 
i x) vy. Pollock on Torts, end Ed., p. 5424 


5) ib. 
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ATTACHMENT. 
AutHority—Civil Procedure Code, Chapters XXXIV and XIX. 


Before judgment.—lIf at any stage of any suit the plaintiff 
satisfies the Court that the defendant, with.intent to obstruct or 
delay the execution of any decree that may be passed against 
him—(a) is about to dispose of the whole or any part of his 
property, or to remove the same from the jurisdiction ofthe Court 
in which the suit 1s pending ; or (2) has quitted the jurisdiction of 
the Court, leaving therein property belonging to him, the plaintiff 
may apply to the Court (specifying the property required*to be 
attached or its value) to call upon the defendant to $urnish secu- 
rity to satisfy any decree that may be passed against him, and on 
his failing to do so, to direct that any portion of his property within 
the jurisdiction of the Court shall be attached until further order.* 
If the Court is satisfied as to the truth of the plaintif’s allegations; 
it may require the defendant either to furnish security to produce 
and place at the disposal of the Court)when required, the pro- 
perty or its value, or such portion as may be sufficient to satisfy 
the decree, or to appear and show cause why he should not furni$h 
security: and may also direct the conditional attachment of the 
whole or any-portion of the property specified in the application.? 
If the defendant fails to show cause or to furnish the security 
required, the Court may order attachment of his property, or a 
portion thereof, sufficient to satisfy any decree that may be passed 
against him.3 If the property is attached and a decree is given 
in favour of the plaintiff it is not necessary to re-attach the pro- 
perty.* 

Removal of attachment.—When an order of attachment 
before judgment is passed, the Court which passed the order will 
remove the attachment whenever the defendant furnishes the 
security required, together with security for the costs of the 
attachment, or when the suit is dismissed.5 

Does not affect certain rights.—Attachment before judg- 
ment does not affect therights, existing prior to the attachment, 
of persons not parties to the suit, nor bar any person holding a 
decree against the defendant from applying for the sale of the 
pr perty under attacument in execution of such decree.® 

Compensation for improper attachment.—Same rules 
apply as for compensation for improper arrest. See “ Arrest” 


1) s. 483, Civ, Pr. Code, 3) & 485, ib, 5) s. 488, ib, 
2) s. 484 ib. + 4) 8.490, ib. 6) s. 489, ib, 


72 ATTACHMENT. 


Application for attachment in execution of decree, 
See “ Execution.” 

Properéy liable to attachment and sale.—The following 
property is liable to atlachment and sale in execution of a 
decree, vz, lands, houses or other buildings, goods, money, 
banknotes, cheques, bills-ofexchange, hundis, promissory notes, 
Governmené securities, bonds or other securities for money, debts, 
shares in the capital or joint stock of any railway, banking, or 
other public Company or Corporation, and (except as hereinafter 
mentioned), all other saleable property, moveable or immoveable, 
belonging to the judgment-debtor, or over which, or over the 
profits of which, he has a disposing power which he may exercise 
for his own benefit, and whether the same be held in the name of 
the jfgment-debtor, or by another person in trust for him or on 
his behalf.7 ¢ 

Particulars not so liable.—The following are not so liable— 
(1) the necessary wearing apparel and bedding of the judg- 
ment-debtor, his wife and children ; (2) tools of artizans, and 
where the judgment-debtor is an agriculturist his implements 
of husbandry and such cattle and seed-grain as may in the opi- 
nion of the Court be necg%sary to enable him to earn his livelihood 
as such ; (3) the materials of houses and other buildings beiong- 
ing to and occupied by an agriculturist ; (4) books of account ; (5) 
mere rights to sue for damages ; (6) any right of personal service ; 
(7) stipends and gratuities allowed to military and civil pension- 
sioners of Government and political pensions ; (8) the salary of 
a public officer, or of any servant of a Railway Company, or local 
authority to the extent of (a) the whole of the salary where the 
salary does not exceed Rs, 20 monthly: (4) Rs. 20 monthly 
where the salary exceeds Rs. 20 and does not exceed Rs, 40 
monthly; and (c) one moiety of the salary in any other case; 
(9) the pay and allowance of persons to whom the Native 
Articles of War apply ; (10) the wages of labourers and domes- 
tic servants ; (11) an expectancy of succession by survivorship, 
or other merely contingent or possible right or interest ; (12) a right 
to future maintenance ; (13) any allowance declared by any law 
passed under'the Indian Councils Act, 1861, by a Governor or 
Lieutenant-Governor in Council, to be exempt from liability to 
attachment or sale in execution of a decree; (14) where the 
judgment-debtor is a person liable for the payment of land 
revenue,:any moveable property which under any law applicable 
to- him is exempt from sale for the recovery of an arrear of such 
revenue. ‘The particulars mentioned in clauses (7), (8), (9), (19) 
and (13) are exempt from attachment or sale wnether before or 
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after they are actually payable. These provisions do not exempt 
the materials of houses and other buildings from attachment or 
sale in execution of decrees for rent, or affect the Army Act, 
1881, or any similar law for the time being in force ® 

Attachment of debt, share or other moveable property 
not in possession of debtor: how made,—lIn the case of 
(a) a debt not secured by a negotiable instrument ; (4) a share in 
the capital of any public Company or Cerporation; (¢) other 
moveable property not in the possession of the judgment-debtor, 
except property deposited in, or in the custody of, any Court, 
attachment is made by a written order prohibiting—(@) in the 
case of the debt, the creditor from recovering the debt and the 
debtor from making payment thereof until the further order of the 
Court ; (4) in the case of the share, the person in whose nate the 
share may be standing from transferring the same or teceiving any 
dividena thereon ; (¢) in the case of the other moveable property, 
except as aforesaid, the person in possession of the same from 
giving it over to the judgment-debtor. A debtor prohibited under 
clause (2) may pay the amount of his debt into Court ; this isan 
effectual discharge. In the case of the salary of a public officer, 
or the servant of a Railway Company,'attachment is made by a 
written order requiring the officer whose duty it is to disburse the 
salary, to withhold every month such portion as the Court may 
direct, until the further orders of the Court * 

Of moveable property in possession of debtor,--If the 
property be fnoveable property in the possession of the judgment- 
debtor other than property not liable to attachment and sale, 
(v. azze) attachment is made by actual seizure by the attaching 
officer who is responsible for its custody: when the property seized 
is perishab'e, or when the expense of keeping it in custody will 
exceed its value, it may be sold at once.? 

Of negotiable instruments.—If the property is a negotiable 
instrument not deposited in a Court, nor in the custody of a pub- 
lic officer, attachment is made by actual seizure, and the instru- 
ment is brought into Court and held subject to further orders.? 

_ Of property in Court.—If the property is deposited in, or 
in the custody of, any Court or public officer, attachment is made 
by a notice to the Court or officer, requesting it or him to hold 
the pr»perty, and any interest or dividend becoming payable on 
it, subject to the further orders of the Court from which the 
notice issues,3 

' Of decree for money.—If the property be a decrce for money 
passed by the Court which passed the decree sought to be 
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executed, attachment is made by an order of the Court directing 
the proceeds of the former decree to be applied in satisfaction of 
the latter gecree, If the property be a decree for money passed 
by any other Court, attachment is made by notice to such Court, 
given by the Judge of the Court which passed the decree sought 
to be executed, requesting it to stay the execution of its decree 
until such notice is cancelled. The Court receiving the notice 
will stay execution accordingly, unless and until (2) the notice is 
cancelled ; or (2) the holder of the decree sought to be executed 
applies to the Court receiving such notice to execute its own 
decree. ‘In the case of all other decrees, attachment is made by 
a notice in writing, under the hand of the Judge of the Court 
which passed the decree sought to be executed, to the holder of , 
the d&cree sought to be atiached, prohibiting him from trans- 
ferring or clfarging the same in any way; and, when such decree 
has been passed by any other Court, by also sending to such 
Court a like notice in writing to abstain from executing the 
decree sought to be attached until such notice is cancelled by 
the Court from which it was sent.+ 
- Of immoveable property.—If the property be immoveable, 
attachment is made by an order prohibiting the judgment-debtor 
fram transferring or charging the property in any way and all 
persons from receiving the same from him by purchase, gift or 
otherwise. The ‘order is proclaimed at some place on, or adja- 
cent to the property, and a copy of the order is fixed up in a 
conspicuous part of the property and of the Court-holise, and also 
when the property is land paying revenue to Government, in the 
office of the Collector of the district in which the land is situate.5 
Coin, currency-notes.—If the property attached is coin or 
currency-notes, the Court may, at any time during the continu- 
ance of the attachment, direct that the coin or notes, or a part 
thereof sufficient to satisfy the decree, be paid over to the party 
entitled to receive it under the decree.® 
- Rules regulating seizure of property are similar to those 
regulating arrest. See “ Arrest.” 
' Withdrawal of.—If the amount decreed with costs and all 
charges and expenses resulting from the,attachment of any pro- 
perty be paid into Court, or if satisfaction of the decree be other- 
wise made through the Court, or if the decree is set aside or 
reversed, an order will be issued, on the application of any person 
interested in the property, for the withdrawal of the attachment.7 
Alienation after attachment.—When an attachment has 
been made by actual seizure, or by written order, any private 
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alienation of the property attached, whether by sale, gift, mortgage 
or otherwise, and any payment of the debt or dividend, or a deli- 
very of the share, to the judgment-debtor during the c@ntinuance 
of the attachment, is void as against all claims enforceable under 
the attachment.§ 

Investigation of claims to attachment and objections.— 
If any claim be preferred to, or any objection be made to the 
attachment of, any property attached in execution of a decree, on 
the ground that such property is not liable to such attachment, 
the Court will proceed to investigate the claim or objection unless 
it was designedly or unnecessarily delayed. If the property has 
been advertised for sale, the Court ordering the sale may postpone 
it pending the investigation of the claim or objection.9 The 
claimant or objector must adduce evidence to show that %t the 
date of the attachment he had some interest in, or Was possessed 
of, the property attached.* If the Court is satisfied that the 
property was not, when attached, in the possession of the judg- 
ment-debtor or of some person in trust for him, or in the occu- 
pancy of a tenant or other person paying rent to him, or that, 
being in the possession of the judgment-debtor at such time, it 
was so in his possession, not on his oWg account or as his own 
property, but on account of or in trust for some other person, or 
partly on his own account and partly on account of some otHer 
person, the Court will pass an order for releasing the property, 
wholly or to such extent as it thinks fit from attachment: other- 
wise it will disallow the claim.? The party against whom an order 
is passed may institute a suit to establish the right which he claims 
to the property in dispute, but subject to the result of the suit, if 
any, the order is conclusive.3 

* Attached property subject tomortgage, ete.—The Court 
may, if it thinks fit, in the case of property subject to a mortgage 
or lien in favour of some person not in possession, continue the 
attachment, subject to the mortgage or lien,+ 

Power to order attached property to be sold.— Any 
Court may order that any property which has been attached, or a 
portion sufficient to satisfy the decree, be sold, and that the pro- 
ceeds or a sufficient portion of such sale be paid to the party 
entitled to receive it under the decrees For rules regulating sales 
in execution of decrees, see “ Execution,” 

Order as to attachment in decree for payment by in- 
stalments.—In all decrees for the payment of money, the Court 
may for any sufficient reason order that the amount shall be paid 
by instalments, with or without interest, and after the passing of 
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any such decree the Court may, on the application of the judg- 
ment-debtor, and with the consent of the decree-holder, order that 
the amoung decreed be paid by instalments on such terms as to 
the payment of interest, the attachment of the property of the 
defendant, or the taking of security from him, or otherwise, as it 
thinks fit® = 

Receiver appointed of attached property—See “ e- 
ceivers.” 

6) s, 210, ib. 


BAIL. 
AUTHORITY—Ctiminal Proceduie Code (Act X of 1882: as amended). 


Bail is the security given for the appearance onoa day and 
place certain of a person who has been arrested or imprisoned, 
but who is set at liberty on the giving of such security. The se- 
curity is called bail, because the party arrested or imprisoned is 
delivered into the hands of those who bind themselves for his 
forthcoming, in order that he may be safely protected from prison. 
Where a person is arrested under a warrant there is usually some 
reference to the taking of bail, But where the arrest takes Place 
without a warrant the arrested person must be prodticed before 
a Magistrate as soon as possible for orders with regard to his 
custody. Some offences are bailable, and others not. Speaking 
generally, minor offences are bailable, and grave offences are not. 
An arrested person may also be set at liberty on his own bond 
without sureties. 

Directions for taking bail on issue of warrant.—Any 
Court issuing a warrant for the arrest of any person may in its 
discretion direct by endorsement on the warrant, that if suc 
person execute a bond with sufficient sureties for his attendance 
before the Court at a specified time and thereafter until otherwise 
directed by the Court, the officer to whom the warrant is directed 
is authorised to take such security and to release such person from 
custody, The endorsement contains (a) the number of sureties ; 
(4) the amount in which they, and the person for whose arrest the 
warrant is issued, are to be respectively bound ; and (c) the time 
at which he is to attend before the Court.? 

Bail in case of bailable offence.--When any person, 
other than a person accused of a non-bailable offence, is arrested 
or detained without warrant by an officer in charge of a Police- 
station, or appears, or is brought before a Court, and is prepared 
at any time while in the custody of such officer, or at any stage of 
the proceedings before such Court to give bail, such person must 
be released on bail: provided that such officer, or Court, if he 
or it thinks fit, may, instead of taking bail from such person, 
discharge him on his executing a bond without sureties for his 
appearance.? 

Bail in case of non-bailable offence.—When any person 
accused of any non-bailable offence is arrested or detained without 
warrant by an officer in charge of a Police-station, or appears or 
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is brought before a Comt, he may be released on bail, but he 
will not be so released if there appear reasonable grounds for 
believing fhat he has been guilty of the offence of which he is 
accused. But if it appears to such officer or Court, at any stage of 
the investigation, inquiry or trial, as the case may be, that there 
are not 1easonable grounds for believing that the accused has com- 
mitted such* offence, but that there are sufficient grounds for further 
inquiry into Ins guilt, the accused will, pending such inquiry, be 
released on bail, or, at the discretion of such officer or Court, on the 
execution by him of a bond without sureties for his appearance, 
Any Couit may, however, at any subsequent stage of any pio- 
ceeding against the accused, cause him, after he has been released 
as afgresaid, to be arrested, ‘and may commit him to custody.3 

Amount of bail-bond,—The amount of every bond executed 
tor purposes‘of bail must be fixed with due regard to the circum- 
stances of the case, and must not be excessive. 

Power to direct admission to bail or reduction of bail. 
—The High Court or Comt of Session may, in any case, whether 
there be an appeal on conviction or not, direct that any person be 
admitted to bail, or that the bail 1equired by a Police-officer or 
Magistrate be reduced.4 »” 

~bonds and bail-bonds.—Before any person is released on 
bail or released on his own bond, a bond for such sum of money 
as the Police-officer or Court, as the case may be, thinks sufficient, 
must be executed by such person, and, when he is 1eleased on 
bail, by one or more sufficient suieties, conditionéd that such’ 
peison will attend at the time and place mentioned in the bond, 
and will continue so to attend until otherwise directed by the 
Police-officer or Court, as the case may be.5 

Discharge from custody.—As soon as the bond hag been’ 
executed, the person for whose appearance it has been executed 
must be released 3 and when he is in jail, the Court admitting him 
to bail will issue an order of release to the officer in charge of the’ 
jail, and such officer on receipt of the order must release him, ? 

Insufficient bail—If, through mistake, fraud or otherwise, 
insufficient sureties have been accepted, or if they afterwards be- 
come insufficient, the Court may issue a warrant Of arrest directing 
that the person released on bail be brought before it, and may’ 
order him to find sufficient sureties, and, on his failing so to do, 
may commit him to jail.7 ) 

Discharge of sureties.—All or any sureties for the attend- 
ance and appearance of a person released on bail may at any time 
apply to a Magistrate to discharge the bond ‘either wholly, of so’ 
far as relates-to the applicants. On such application being madd 
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the Magistrate will issue his warrant of arrest, directing that the 
person so released be brought before him. On the appearance of 
such person pursuant to the warrant, or on his voluntary sur- 
render, the Magistrate will direct the bond to be discharged 
either wholly, or so far as relates to the applicants, and will call 
upon such person to find other sufficient sureties, and if he fails 
to do so, may commit him to custody.® a : 

Deposit instead of recognisance or bond.—When any 
person is required by any Court or officer to execute a bond, 
with or without sureties, such Court or officer may, except in the 
case of a bond for good behaviour, permit him to depogit a sum 
of money or Government promissory notes to such amount as the 
Court or officer may fix, in lieu of executing such bond.9 

Forfeiture of bond.—Whenever it is proved to the salisfac- 
tion of the Court by which a bond has been taken, orf the Court 
of a Presidency Magistrate or Magistrate of the first class, or 
when the bond is for the appearance before a Court, to the satis- 
faction of such Court, that such bond has been forfeited, the 
Court will record the grounds of such proof, and may call upon 
any person bound by such bond to pa { the penalty thereof, or 
to show cause why it should not be pafd. If sufficient cause is 
not shown and the penalty is not paid, the Court may proceed tp 
recover the same by issuing a warrant for the attachment and sale 
of the moveable property belonging to such person. If such 
penalty is not-paid, and cannot be recovered by such attachment 
and sale, the person so bound will be liable, by order of the 
Court which issued the warrant, to imprisonment in the civil jail 
for a term which may extend to six months. But the Court may, 
at its discretion, remit any portion of the penalty mentioned and 
enforce payment in part only.? 

Bail pending appeal.— Pending appeal by a convicted person 
the Appellate Court may order that the execution of the sentence 
or order appealed against be suspended, and, if he is in confine- 
ment, that he be released on bail, or on his own bond? 


8) s, 502, ib, 9) .S 523, ib, x) s. sr4, ib. 2) s, 426, ib, 


BAILMENT. 
Autuorrry—Cantract Act, ch, IX: Act XV of 1877, 


A bailraent is the delivery of goods by one person to another 
for some purpose, upon a contract that they shall, when the pur- 
pose is accomplished, be returned or otherwise disposed of ac- 
cording to the directions of the person delivering them. The 
person delivering the goods is called the ‘dador.’ The person 
to whom they are delivered is called the ‘dazdee” If a petson 
already in possession of the goods of another contracts to hold 
then*’as a bailee, he thereby becomes the bailee, and the owner 
becomes thé bailor of such goods, although they may not have 
been delivered by way of bailment ;* as in the case of a vendor 
who retains possession but expresses his intention to hold for his 
purchaser, for whom he becomes a bailee. In bailment, the ¢denzf- 
cal article delivered is to be returned, or disposed of, according to 
the bailor’s directions. The following are some instances of bail- 
ment (1) deposit, 7.2., the delivery of goods to be kept for the 
bgilor’s use ; (2) goods delivered to another to be used by lym 
gratis; (3) hire, 7.2. goods delivered to another to be used by him 
for a consideration; (4) pawn, Ze, goods delivered by way of 
security for money borrowed ; (5) goods delivered te be carried, 
or that something may be done to them for reward or gratis, (Vv. 
“ Carriers.) Delivery to the bailee may be made by doing any- 
thing which has the effect of putting the goods in the possession 
of the intended bailee, or of any person authorized to hold them 
on his behalf. : 

The bailor is bound to disclose to the bailee faults in 
the goods bailed of which the bailor is aware, and which ‘mate- 
rially interfere with the use of them, or expose the bailee to ex- 
traotdinary risks ; and if he does not make such disclosure, he is 
responsible for damage arising to the bailee directly from such 
faults, If the goods are bailed for hire, the bailor is responsible 
for such damage, whether he was or was not aware of the exist- 
ence of such faults in the goods bailed; eg. (2) A lends a 
horse, which he knows to be vicious, to B. He does not dis- 
close the fact that the horse is vicious, The horse runs away. 
B is thrown and injured, A isiesponsible to B for damage sus- 
tained; (2) A hires a carnage of B, The carriage is unsafe, 
though B is not aware of it, and A is injured. B is responsible 


to A for the injury.3 
z) Contract Act, s. 148. 2) s, 149, ib. 3) S$. 150, ib, 
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Care to be taken by bailee.—In all cases of bailment the 
bailee is bound to take as much care of the goods bailed to him 
as a man of ordinary prudence would, under similar, citcum- 
stances, take of his own goods of the same bulk, quality and 
value as the goods bailed.+ There is no distinction whatever 
between the degrees of care required of bailees, except perhaps in 
the case of common carriers other than railways (v. # Cgrriers”), 
Whether the bailment 1s for the benefit of the bailor or bailee, 
whether it is gratuitous or not, the rule of ordinary prudence 
is required. 

Bailee when not liable for loss,—The bailee, in the ab- 
sence of any special contract, is not responsible for the loss, 
destruction, or deterioration of the thing bailed, if he has taken 
the amount of care of it described in the preceding paragrapk»5 

Unauthorized use of goods bailed.—A contrgct of bail- 
ment is voidable at the option of the bailor, if the bailee does 
any act with regard to the goods bailed, inconsistent with the 
conditions of the bailment. ¢eg.:- A lets to B, for hire, a horse 
for his own nding, B drives the horse in his carnage. ‘This is, 
at the option of A, a termination of the bailment.® If the bailee 
makes any use of the goods bailed whichis not according to the 
conditions of the bailment, he is liable to*make compensation to 
the bailor for any damage arising to the goods from or durings 
such use of them. ¢g.. (a) A lends a horse tg B for his own 
riding only. B allows C, a member of his family, to ride the 
horse. C rides with care, but the horse accidentally falls and is 
injured, B is liable to make compensation to A for the injury 
done to the horse; (4) A hires a horse in Calcutta from B ex- 
pressly to march to Benares. A rides with due care, but marches 
to. Cuttack instead. The horse accidentally falls and is injured. 
A is liable to make compensation to B for the injury to the horse.7 

Mixture of goods.-If the bailee, wdé/h the consent of the 
bailor, mixes the goods of the bailor with his own goods, the 
bailor and the bailee have an intciest, in proportion to their 
respective shares, in the mixture thus produced. If the bailee, 
without the consent of the bailor, mixes the goods of the bailor, 
with his own goods, and the goods can be separated or divided, the 
property in the goods remains in the parties respectively ; but the 
bailee is bound to bear the expense of separation or division, 
and any damage arising from the mixture. ¢g.; A bails 100 bales 
of cotton marked with a particular mark to B. B, without A’s 
consent, mixes the roo bales with other bales of his own, bearing 
a different mark: A is entitled to have his reo bales returned, 
and B is bound tq bear all the expense incurred in the separation 


4) S51, ib, 5) S. 152, 1b, 6) S153, ib, 7) 8. TS) tb. 
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of the bales, and any other incidental damage. If the bailee, 
without the consent of the bailor, mixcs the goods of the bailor 
with ‘his,own goods, in such a manner that it is swpossidle zp 
separate the goods bailed from the other goods, and deliver them 
back, the bailor is entitled to be compensated by the bailee for 
the loss of the goods. «@g.+ A bails a barrel of Cape flour worth 
Rs. 45 to B. 3B, without A’s consent, mixes the flour with 
country flour of his own, worth only Rs. 25 a barrel. B must 
compensate A for the loss of his flour.® 

Repayment by bailor of necessary expenses.— Where, 
by the conditions of the bailment, the goods are to be kept or to 
be carried, or to have work done upon them by the bailee for the 
bailor, and the bailee is to receive no remuneration, the bailor 
must repay to the bailee the necessary expenses incurred by him 
for the purpose of the bailment 
‘ Return of goods.—The Jendcr of a thing for use may at any 
time require its return, if the loan was gratudious, even though 
he lent it for a specified time or pmpose, But if, on the faith 
of such loan made for a specified time or purpose, the borrower 
has acted in such a manner that the return of the thing lent 
before the time agreed apon would cause him loss exceeding the 
benefit actually derived by him from the loan, the lender must, 
ef he compels the return, indemnify the borrower for the amount 
in which the logs so occasioned exceeds the benefit so derived. 

It is the duty of the bailee to return, or deliver according to 
the bailor’s directions, the goods bailed, without demand, as soon 
as the lime for which they were batled has expired, or the purpose 
Jor which they were bailed has been accomplished. If, by the fault 
of the bailee, the goods are not returned, delivered or tendered 
at the proper time, he is responsible to the bailor for any loss, 
destiuction or deteiioration of the goods from that time. 

A gratuitous bailment is terminated by the death either 
of the bailor or bailee.? j 

Bailor entitled to increase or profit’ from goods 
bailed.—In the absence of any contract to the contrary, the 
bailee is bound to deliver to the bailor, or according to his direc- 
tions, any increase or profit which may have accrued from the 
goods bailed. eg. A leaves a cow in the custody of B to be 
taken care of. The cow hasa calf. Bis bound to deliver the 
calf as well as the cow to A,3 

Bailment by person not entitled.—The bailor is respon- 
sible to the bailee for any loss which the bailee may sustain by 
reason that the bailor was not entitled to make the bailment, or 


8 ss. 195, 156, 7, Ib. 1) 88. 159, 160, 16r ib, § 163 1b, 
9 §& 158, ib, * 2) s, 162, 1b, , 3) : 
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to receive back the goods, or to give directions respecting them.+ 
Tf the bailor has no title to the goods, and the bailee, in good 
faith, delivers them back to, or according to the dif€ctions of, 
the bailor, the bailee is not responsible to the owner in respect of 
such delivery,5 that 1s to say, the bailee in such a case is protect- 
ed from suit on the part of the true owner, 4 

If several joint owners of goods bail them, the bailee 
may deliver them back to, or according to the directions of, one 
joint owner without the consent of all, in the absence of any 
agreement to the contrary.® 

Right of third person claiming goods bailed.—lIf a per- 
son, other than the bailor, claims goods bailed, he may apply to 
the Court to stop the delivery of the goods to the bailon, apd to 
decide the title to the goods.” Ifa third person glaims goods 
from a bailee, the latter may either delive: the goods to him on an 
indemnity being given, or if an indemnity is refused, institute a 
suit of interpleader. See “ Zuterpleader,” p. 336. 

Finder of goods.—A person who finds goods belonging to 
another and takes them into his custody is subject to the same 
responsibility as a bailee.’ He is entyled to the goods against 
every one except the rightful owner. He has no right to sue the 
owner for compensation for trouble and expense voluntaily in- 
curred by him to preserve the goods and to find out the owner ; 
but he may yetain the goods against the owner until he receives 
such compensation ; and where the owner has offered a specific 
reward for the return of goods lost, the finder may sue for such 
reward, and may retain the goods until he receives it, When a 
thing which is commonly the subject of sale is lost, if the owner 
eannot with reasonable diligence be found, or if he refuses, upon 
demand, to pay the lawful charges of the finder, the finder may 
sell it—(1) when the thing is in danger of perishing or of losing 
the greater part of its value; or (2) when the lawful charges of 
the finder, in respect of the thing found, amount to two-thirds of 
its value. It is the duty of a finder of property to take steps 
to discover the rightful owner. For if he appropriates it to his 
own use, when he knows or has the means of discovering the 
owner, or before he has used reasonable means to discover and 
give notice to the owner, and has kept the property a reasonable 
time to enable the owner to claim it, he is guilty of the offence 
of criminal misappropriation. See ‘“‘ Offences,” p. 495, i 

Bailee’s particular lien.—Where the bailee has, in accord. 
ance with the purpose of the bailment, rendered any service in- 
yolving exercise of labour or skill in respect of the goods bailed, 
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he has, in the absence of a contract to the contrary, a right to 
retain such goods until he receives duc remuneration for the 
services Hf has rendered in respect of them." Except in the case 
in the next paragraph mentioned, this right of retainor or lien does 
not extend to other claims which the bailee may have against the 
bailor. Thus-the borrower of an article cannot keep it by way of 
security fo¥ an antecedent debt. 

General lien of bankers, factors, wharfingers, attor- 
neys and policy-brokers.—Bankers, factors, wharfingers, at- 
torneys of a High Court, and policy-brokers, may, in the absence 
of a contract to the contrary, retain as a security for a general 
balance of account, any goods bailed to them ; but no other per- 
song,have a right to retain, as a security for such balance, goods 
bailed to them, unless there is an express contract to that effect.? 
The mere fact that a person fills any of the above-mentioned 
characters is not sufficient. He must have received the goads 
and done the act in the particular character to which the general 
lien attaches. Thus attorneys have a lien only on those papers 
of their clients which have come into their hands in the course 
of their professional employment as attorneys. As to the nature 
of a lien, see Sale,” p.%568, 

° PLEDGE, 


Nature of.—The bailment of goods as security for payment 
of a debt or performance of a promise is called ‘pledge.’ The 
bailor is in this case called the ‘gawnor.’ The bailee is called 
the ‘pawnee.’3 

Rights of pawnee.—The pawnee may retain the goods 
pledged, not only for payment of the debt or the performance, of 
the promise, but for the interest of the debt, and all necessary ex- 
penses incurred by him in respect of the possession, or for the 
preservation of the goods pledged,+ and also extraordinary ex- 
penses (if any) incurred by him for the preservation of the goods 

. pledged.s A pledge does not however give him a general lien, that 

‘is to say he cannot, in the absence of a contract to that effect, re- 
‘tain the goods pledged for any debt or promise other than the 
debt or promise for which they are pledged; but such contract, 
in\the absence of anything to the contrary, will be presumed in 
regatd to subsequent advances made by him. 

Default of pawnor.—If the pawnor makes default in pay- 
ment of the debt, or performance, at the stipulated time, of the 
promise, in respect of which the goods were pledged, the pawnee 
may bring a suit within three years from the making of the loan 
or the breach of the promise? against the pawnor upon the debt 

8.170, ib, 3) s. 172, ib. 5} s.175, ib, 7) Act XV of 1877, Sch, II, 
@) 5.17, 1h 4) $173, ib. 6) s, 174, ib. Arts,@7, 115. 
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or promise, and retain the goods pledged as a collateral security ; 
or he may sell the thing pledged, on giving the pawnor reasonable 
notice of the sale. If the proceeds of such sale are lesg than the 
amount due in respect of the debt or promise, the pawnor is still 
lable to pay the balance. If the proceeds of the sale are greater 
than the amount so due, the pawnee must pay over the surplus to 
the pawnor,® * oe 

Defaulting pawnor’s right to redeem.—If a time is 
stipulated for the payment of the debt, or peiformance of the 
promise, for which the pledge is made, and the pawnor makes 
default in payment of the debt or performance of the promise at 
the stipulated time, he may redeem the goods pledged at any 
subsequent time defore the actual sale of them ; but he must, in 
that case, pay, in addition, any expenses which have arisendérom 
his default.9 If upon a proper tender being made, whether before 
or after default, the pawnee does not deliver up the goods 
pledged, the pawnor has an immediate right of action. For 
* Limitation” v. post. 

Pledge by possessor of goods or of documentary title 
to goods.—A person who is in possession of any goods, or of 
any bill of lading, dock-warrant, pages toaronigl pats certificate, 
wharfinger’s certificate, or warrant or order for delivery, or any 
other document of title to goods, may make a valid pledge 6t 
such goods, or documents: Provided (1) that the pawnee acts 
in good faith, and under circumstances which are not such as to 
raise a reasonable presumption that the pawnor is acting impro- 
perly : and (2) that such goods or documents have not been 
obtained from their lawful owner, or from any person in lawful 
custody of them, by means of an offence or fraud.* 

Limitation.—A suit against a depository or pawnee to. re 
cover moveable property deposited or pawned must be brought 
within 30 years of the date of deposit or pawn.? Suits for the 
hire of animals, vehicles, boats or household furniture must be 
brought within three years of the date when the hire becomes 
payable. (v, “ Carriers.”) 

Where a person pledges goods in which he has only 
a limited interest, the pledge is valid td the extent of that 
interest.4 


Suits py BarLegSs OR BAILORS AGAINST WronG-Dorrs. 


If a third person wrongfully deprives the bailee of 
the use or possession of the goods bailed, or does them 
8) s. 176, Contract Act, 2) Act XV of 1877, Sch. Il, Art. 145, 
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any injury, the bailee is entitled to use such remedies as the 
owner might have used in the like case if no bailment had been 
made; gnd either the bailor or the bailee may bring a suit 
against a third person for such deprivation or injury.s What- 
ever is obtaincd by way of relief or compensation in any such 
suit will, as between the bailor and the bailee, be dealt with 
according: to’ their respective interests,® 


5) s. 180, ib, 6) s. 181, ib, 
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AutTHoritins—C. M. Collins’ The History, Law and Practice of Binking," 
x88z: Act XVIII of r89r (The Bankers’ Books Evidence Act): Act V of 1873 
Government Savings Banks) : Act IX of 1872 {Contract Act), Act V1] af 1882 
(pore Companies) ; Act XXVI of 188: (Negotiable Instrument): the same 
edited with Notes and Commentary by M. D, Chalmers, 1882: Act XV of 1877. 
The relation between a banker and his customer are 

simply those of debtor and creditor, or borrower and lender, 
The banker is nat a trustee, nor is he bailee or agent for his 
customer. Money deposited with a banker becomes (he money 
of the banker and ceases to be the money of the person paying 
it in: it is money lent to the banker, to be repaid when deit*nd- 
ed on cheque or draft. A banker can decline to meceive fodg- 
ments from, or open an account for, any person. But if be does 
so, he impliedly contracts to transact .the customer’s banking 
business and to obey his oiders within the scope of a banker’s 
business: and is liable to his customer for any loss suffered by 
the latter by reason of any disobedience to such orders, or neglect 
in such business." oA 

Negligent dealing with bill.—When a bill of exchange, 
accepted payable at a specified bank, has been duly presentell 
there for payment and dishonoured, if the banker so negligently 
or improperly keeps, deals with, or delivers back such bill as to 
cause loss to 4he holder, he must compensate the holder for such 
loss.? 

Lodgments are of two descriptions ; (x) On “ Deposit Rece tpi,” 
when the amount bears interest and is repayable on call, or ata 
short notice, or is received for a definite period. In the last case 
the deposit is called “ fixed deposit.” (2) on “ Current Account,” 
when the amount does not, unless expressly stipulated, carry inter- 
est and is repayable on demand from time to time on wrilten 
orders from the lodyer.3 

Deposit receipts.—There is no obligation to pay interest in 
sums deposited unless there is an express stipulation to that 
effect. The receipt must be produced when payment of either 
principal or interest is required, and endorsed by the depositor : 
where it is made out in two or several names the endorsement of 
each is required. In the case of a deposit receipt being lost the 
amount is repaid to the depositor upon a satisfactory indenmity.4 

Current account.—When money is deposited on current ac- 
count it is repayable on aritten orders from the customer called 


x) Collins, pp. rez, 126, 3) Collins, p. res. 
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cheques. Together with a book of cheques a book called a 
pass book is delivered by bankers to their customers, in which 
at the head of the first page the bankers are described as the 
debtors 4d the customer as the creditor; on the debi! side are 
entered all sums received by the bankers on account of the 
customer, and on the credit side all sums paid to him or gn his 
account. The customer should return it from time to time to 
the bankéfs to be made up ; on the entries being made up, it is 
returned to the customer, who if he sees any error should return 
the book to be rectified. An entry in a pass book of an amount 
to the credit of the customer is evidence sriméd facie of such a 
lodgment baving been made, and will bind the banker unless he 
can prove it was made in error.s 


Qrerdrawn current account.—A customer is asa rule only 
allowed to averdraw his account upon deposit of security or upon 
furnishing a guarantee : but if he is permitted to overdraw against 
deposited securities, the banker cannot dishonour his cheque 
which does not overdraw beyond the value of the securities de- 
posited (unless by so drawing the customer violates an agreement 
or understanding) without giving notice to that effect. An agree- 
ment by a banker, express or implied, to allow his customer a 
stated overdraft is binding upon the banker unless there is a 
frilure of the conditions under which the agreement was made, 
or the aspect of the position and business of the customer has 
altered.6 The banker is not entitled to charge-his customer 
interest at any rate per cent. unless the customer has agreed to 
pay it, or unless such agreement may be inferred from the course 
of dealing between them. 


A letter of credit is an authority from the banker who 
signs it to the banke: or person to whom it is addressed, upon 
advice to honour the drafts of the person named in it, and 
who produces the letter, and consequently, he alone is entitled 
to draw the draft or 1o receive payment. Each payment is 
entered on the letter of credit, and the correspondents are thus 
informed if the credit is exhausted before the expiration of the 
period named. The letter bears the signature of the party in 
whose favour it is issued, thus providing the identification re- 
quisite,? 

Circular notes are bills of exchange of a certain amount, 
accompanied by a letter called a letter of indication, addressed 
to the foreign correspondent of the issuing banker, and which 
_ contains the signature (for identification) of the party for whose 
favour the notes are issued. ‘The drawees of these notes are the 


5) ib, pp. 175, 176. 6) ib, Be 177. 7) ib., Ps 239. 
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cotrespondents specified in the letter, and the notes are payable 
without acceptance to the party named im the letter.8 

Doss of securities.—A banker, as bailee of securitigg deposit- 
ed with him by a customer, is not liable for their loss or theft un- 
less he failed to take as much care of them as a man of ordinary 
prudence would under similar circumstances haye done. See 
* Bailment.” ; 

Bankers’ lien.—-Bankers may, in the absence of a contract 
to the contrary, retain as a security for a general balance of ac- 
cout any goods bailed to them? A banker has however no 
general lien upon securities deposited with him 1o secure a speci- 
fic sum}; nor upon securities deposited with him for a special 
purpose : such a special purpose being inconsistent with the exist- 
ence of a general lien. 

Bankers’ Bouks Evidence Act,—By and subject to the pro- 
visions of this Act, a certified copy of any entry in a banker’s 
book is in all legal proceedings prima facie evidence of the exist- 
ence of such entry, and admissible as evidence of the matters, 
transactions, and accounts therein recorded, in every case where, 
and to the same extent as, the original entry itself is by law ad- 
inissible. Parties to a legal proceeding fhay apply to inspect and 
take copies of any entries in a banker’s book for any of the pur- 
poses of the proceeding, and for an order on the bank to produc® 
certified copies of all such entries, accompanied by a further certi- 
ficate that no-other entries are to be found in the books of the 
bank relevant to the matters in issue in such proceeding. The 
terms “bank” and “ banker” in the Act mean—(x) any company 
carrying on the business of bankers; (2) any partnership or in- 
dividual to whose books the provisions of the Act shall have been 
extended by the Local Government. “ Legal Proceeding” in- 
cludes an arbitration, No officer of a bank can in any proceed- 
ing to which the bank is not a party be compelled to produce any 
banker’s book, the contents of which can be proved under this 
Act, or to appear as a witness to prove the matters, transactions 
and accounts therein recorded, unless by order of the Court or 
a Judge made for special cause.t 

Companies.—No company can be'formed for the purpose of 
banking consisting of more than ten persons, unless it is regis- 
tered under the Indian Companies Act, or is formed under some 
special Act or letters patent,? 

Non-apparent alterations of negotiable instrument,—., 
Where a note, bill, or cheque, has been materially altered, but does 
not appear to have been so altered, or where a cheque is presented 


bg A ib., p. 240, t) Act XVIII of x897, ss. 2-6, 
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for payment which does not at the time of presentation appear 
ta be crossed, or to have had a crossing which has been obliter. 
ated, Sayment thereof by a person or banker liable to pay, and 
paying the same according to the apparent tenor thereof at the 
time of payment and otherwise on due course, discharges such 
person or banker from all liability thereon : such payment cannot 
be questiened’ by reason of the instrument having been altered, 
or the cheque crossed. This section extends to all alterations 
the protection given to bankers, in the case of the alteration of 
the crossing on a cheque, under the English Crossed Cheque 
Acts, 1876. 

Negotiable instruments made by companies.—See 
* Companies,” 

m Savincs Banks (GoVERNMENT,) 


Payment on death of depositor,—Ifa depositor dies leav- 
ing ina Government Savings Bank a sum of money not exceeding 
Rs. 1,000, and if probate of his will, or letters of administra- 
tion or a certificate granted under Act XVII of 1860 to collect 
the debts of the deceased, is not produced to the Secretary 
of the bank within three months of the death of the depositor, 
the Secretary of the bahk may pay the money to any petson 
appeaiing to him to be entitled to receive it, or to administer 
fhe estate of the deceased.t 

Saving of right of executor.—Such payment is a full 
discharge from all further liability in respect of the money so 
paid, but nothing in the Act precludes any executor, Administrator, 
or other representative of the deceased, from recovering from 
the person receiving the money the amount remaining in the 
hands of the latter after deducting the amount of all debts-or 
other demands lawfully paid or discharged by him in due course 
of administrations 

Saving of right of creditor.—Anv creditor or claimant 
against the estate of the decersed may recover his debt out of 
the money so paid to any person and remaining in his hands 
unadministered, in the same minner, and to the same extent as 
if the latter had obtained letters of administration to the estate 
of the deceased,® ‘ 

Security for administration.—The Secretary of any such 
bank may take such security as he thinks necessary fiom any 
person to whom he so pays over money, and he may assign such 
, Security to any person interested in such administration.? 

Deposit when excluded in computing court-fees.— 
When the amount of the deposit belonging to the estate of a 
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deceased depositor does not exceed Rs. 1,000, such amount is 
excluded in computing the fee chargeable on the probate under 
the Court-fees Act, 1870, or letters of administration,gor ‘certifi- 
cale (if any) granted in respect of his property. The person 
claiming probate, &c., should exhibit to the Comt a certificate of 
the amount of the deposit belonging to the estate of the deceased. 
Such certificate signed by the Secretary of the bahk i# evidence 
of the amount of the deposit in the bank belonging to the 
estate of deceased.® 

Huropean soldiers.—The above provisions do not apply to 
money belonging to the estate of any European officer, non- 
commissioned officer, or soldier dying in Her Majesty’s service in 
India, or of any European who, at the time of his death, was 
a deserter.? al 

Deposits belonging to minors.—Any deposit anade by, or 
on behalf of, any person under the age of 18 years, may be paid 
to him personally, if he made the deposit, or to his guardian for 
his use, if the deposit was made by any person other than the 
minor, together with the interest, and the receipt of any minor 
or guardian for money so paid to him is a good discharge.* 

Deposits belonging to lunatices.—~}f any depositor becomes 
insane or incapable of managing his affairs, and if the insanity or 
incapacity is proved to the Secretary of the bank, the latter ma} 
from time to time make payments out of the deposit to any proper 
person, whosé receipt is a sufficient discharge, Where a com- 
mittee or manager of the depositor’s estate has been duly appoint- 
ed, payments will only be made to it or him.? 

Married women’s deposits.—Any deposit made by, or on 
behalf of a married woman, or by, or on behalf of a woman who 
afterwards marries, may be paid to her whether or not the 
Indian Succession Act, 1865, s. 4 (see “ Aushand and Wife” 
and “ Marriage”) applies to her marriage: her receipt for the 
money is a sufficient discharge.8 See “ Marriage.” 


CHEQUES. 


A “cheque” is a bill of exchange drawn on a specified 
banker and not expressed to be payable otherwise than on de- 
mand. A cheque in many respects resembles an ordinary bill 
of exchange, but is in some entirely different. “It does not 
Tequire acceptance ; in ordinary course it is never accepted ; it 
ig not intended for circulation ; it is given for immediate pay- 
ment; it is not entitled to days of giace.”5 he maker of a 
cheque is called the “ drawer,” and the person directed to pay, 


8) s, 8, ib, 1) s. za, ib. 3) s. 23, ib, Chalmers 13. 
9) 8.9, 1b. 3 s. 12, ib, | Act XXVI of 1881, 5, 6, a 
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that is the banker, is called the “drawee.”6 The majority of 
provisions in regard to bills of exchange are applicable in the 
case of gheques ; there are in addition certain provisions applic- 
able to cheques only. 

Liability of banker,—The drawee of a cheque having suffi- 
cient funds of the drawer in his hands properly applicable to the 
paymentepf such cheque must pay the cheque when duly requir- 
ed so to do, and, in def.ult of such payment, must compensate 
the drawer for any loss or damage caused by such default,7 
Heavy damages may be recovered if the drawer’s credit has been 
injured by the banker’s failure to honour his customer’s cheque 
when he has sufficient assets in his hands.® 

Presentment.—A cheque must, in order to charge the drawer, 
beepresented at the bank upon which it is drawn before the 
relation between the drawer and his banker has been altered to 
the prejudice of the drawer :? as ¢.g., by the stoppage of payment 
by the bank. Ifthe bank stops payment, and the payee could 
with reasonable diligence have presented the cheque before 
stoppage, the drawer is discharged ;t for when the holder of a 
cheque fails to present it for payment within a reasonable time, 
and the drawer sustaing loss or damage from such failure, he is 
discharged from liability to the holder.2 In order to charge any 
person except the drawer it is necessary to present a cheque within 
a reasonable time after delivery by such person.3 A cheque 
should be presented or forwarded for presentment on the day 
after it is received.+ 5 

Forged indorsement.—Where a cheque payable to order 
purports to be indorsed by, or on behalf of the payee, the banker 
is discharged by payment in due course, : 

Material alteration of cheque and non-apparent cros- 
sing v. azze. 

A crossed cheque is a cheque bearing across its face an addi- 
tion of the words “and company” (or any abbreviation of these 
words) between two parallel transverse lines, or of two parallel 
tranverse lines simply, either with or without the words “ not ne- 
gotiable:” the addition is called a “crossing,” and ifa cheque bears 
an addition of the abovementioned kind it is said to be crossed 
generally.5 Where a cheque bears across its face an addition of 
the name ofa banker, either with or without the words “not nego- 
tiable,” that addition is deemed a crossing, and the cheque deemed 
to be crossed specially, and to be crossed to that banker. 


. 6) Act SXVI of 188x, s, 7. 2) Act XXVI of 1881, s, 84. 
7) s. 31, ib. 3) s. 73, ib. 
8) Chalmers, p, 14. 4) Chalmeis, p. 75. 
9) Act XXVI of 1881, s, 72, 5) Act XXVI of 1881, s, 123, 


1) Chalmers, p. 75. 6) s, 124, ib, 
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Crossing after issue.—Where a cheque is uncrossed, the 
holder may cross it generally or specially, and where crossed 
generally, the holder may cross it specially. Where a@heque is 
crossed generally or specially, the holder may add the words 
“not negotiable.’ Where a cheque is crossed specially, the 
banker to whom it is crossed may again cross jt specially to 
another banker, his agent, for collection. 

Payment of crossed cheque.—Where a cheque is crossed 
generally, the banker on whom it is drawn cannot pay it other- 
wise than to a banker. Where a cheque is crossed specially the 
banker cannot pay it otherwise than to the banker to whom it 
is crossed, or his agent, for collection, Where a cheque is crossed 
specially to more than one banker, except when crossed to an 
agent for the purpose of collection, the banker on whom™ft is 
drawn must refuse payment.7 ° 

Payment of crossed cheque out of due course.—A 
banker who disobeys these rules and pays acheque crossed gene- 
rally otherwise than to a banker, or a cheque crossed specially 
otherwise than to the banker to whom it is crossed, or his agent 
for collection, is liable to the true owngr of the cheque for any 
loss he may sustain owing to the cheque shaving been so paid.® 

“Not negotiable.”—A person taking a cheque crossed 
generally or specially, bearing in either case the words, ‘not 
negotiable,” has not, and is not capable of giving, a better title 
to the chequ¢ than that which the person from whom he took 
ithad A cheque crossed “not negotiable” is still transferable, 
but “shorn of the main feature of negotiability, which is that 
a holder with a defective title can give a good title to a sub- 
sequent holder in due course.”* 

Protection of bankers.—Where the banker on whom a 
crossed cheque is drawn has paid it z# due course, the banker pay- 
ing the cheque, and (in case such cheque has come to the hands 
of the payee) the drawer of the cheque, are respectively entitled 
to the same rights and placed in the same position in all respects 
as if the amount of the cheque had been paid to and received by 
its true owner. A banker who has in good faith and without 
negligence received payment for a customer of a cheque crossed 
generally or specially to himself, does not, in case the title to the 
cheque proves defective, incur any liability to the true owner of the 
cheque by reason only of having received such payment ;? v. also, 
ante “Non-dpparent alterations of Negotiable Instrument, ms D. 89. 

See * Bills of Hxchange and Promissory Notes.” 

7) Act XXVI of 188x, ss. 126, 127, x) Chalmers,p. 118. 

8) s, 129, ib, 2) Act XXVI of 1881, ss, 128, 131. 
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AuTHORITIES— The Negotiable Instruments Act (XXVI of 1881: as amended): 
the same edited with Notes and Commentay by M. D, Chalmeis, 1882: The 
Civil Pro&dute Code (XIV of 1882): Act XV of 1877 (Limitation), 

A negotiable instrument means a promissory note, bill 
of exchange, or cheque, expressed to be payable to a specified 
person or his order, or to the order of a specified person, or to 
the bearer, or to a specified person or the bearer.? 

Parties to instruments.—Every person capable of con. 
tracting, according to the law to which he is subject, may bind 
hivfelf and be bound by the making, drawing, acceptance, in- 
dorsement,¢ delivery, and negotiation of a note, bill, or cheque. 
A minor may draw, indorse, deliver and negotiate such instru- 
ments so as to bind all parties except himself? As to the making 
of negotiable instruments by Companies, v. “ Companies,” p. 138, 

Agency.—Every person capable of binding himself or bemg 
bound, may so bind himself or be bound by a duly authorized 
agent acting in his name. A general authority to transact busi- 

ess and to receive and discharge debts does not confer upon 
an agent the power of accepting or indorsing bills of exchange 
so as to bind ris principal. An authority to draw bills does not 
of itself import an authority to indorse.s An agent who signs his 
name toa note, bill, or cheque without indicating thereon that 
he signs as agent, or that he does not intend thereby to incur 
personal responsibility, is liable personally on the instrument, 
except to ‘those who induced him to sign upon the belief that the 
principal only would be held liable.+ 

Inland and foreign instruments.—A note, bill, or cheque 
drawn or made in British India, and made payable in, or drawn 
upon any person resident in, British India, is an inland instru- 
ment: any such instrument not so drawn, made, or made payable 
is a foreign instrument. In the absence of a contract to the 
contrary, the liability of the maker or drawer of a foreign pro- 
missory note, bill, or cheque, is regulated in all essential matters 
by the law of the place where he made the instrument, and the 
respective liability of the acceptor and indorser by the law of the 
“place where the instrument is made payable. The law of any 
foreign country regarding notes, bills, and cheques, is presumed 
to be the same as that of British India, unless and until the 
contrary is proved. If a negotiable instrument is made, drawn, 
t) Act XXVI of 1881, s. 13, 3) 8, 27, ib. 

2 8, 26, ib, te s, 28, ib, 
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accepted or indorsed out of British India, but in accordance with 
the law of British India, the circumstance that any agreement 
evidenced by such instrument is invalid according to the law of 
the country wherein it was entered into, does not invalidate any 
subsequent acceptance or indorsement made thereon in British 
India. Where a note, bill, or cheque, is made payable in a 
different place from that in which it is made or inddrsed, the law 
of the place where it is made payable determines what constitutes 
dishonour, and what notice of dishonour is sufficient,5 

Ambiguous instruments.—\here an instrument may be 
consrtued either as a note or bill, the holder may at his election 
treat it as either.® 

Difference in words and figures.—If the amount under- 
taken or ordered to be paid is stated differently in words arin 
figures, the amount stated in woids is the amount comsidered to 
be undertaken or ordered to be paid.’ 

Summary suits on negotiable instruments.—In the 
High Courts and Small Cause Courts of Calcutta, Madras and 
Bombay and in the Court of the Recorder of Rangoon and of 
the Judge of Karachi and any other Court having ordinary 
Original Civil jurisdiction given powers im, this behalf by notifica- 
tion of the Local Government,'any suit Upon a bill of exchange, 
hundi, or promissory note may, if the plaintiff so desires, be trie? 
under a summary form of procedure. The suit,is instituted by 
presenting a paint in the ordinary form; but the summons js in 
a special form calling upon the defendant to obtain /eave from 
the Court within the ten days from service to appear and defend 
the suit. The defendant cannot defend without such leave; 
and in default of his obtaining such leave, or of appearance ard 
defence in pursuance of such leave, the plaintiff will be entitled 
to a decree for any sum not exceeding the sum mentioned in the 
summons, together with interest, at the rate specified (if any) to 
the date of the decree, and a sum for costs which is fixed by rule 
of the High Court, unless the plaintiff claims more than such 
fixed sum, in which case the costs will be ascertained in the 
ordinary way. The decree may be enforced forthwith. The 
Court will, upon application by the defendant, give leave to 
appear and to defend the suit, upon the defendant paying into 
Court the sum mentioned in the summons, or upon satisfactory 
affidavits, disclosing a defence, or such facts as would make it 
incumbent on the holder to prove consideration, or such other 
facts as the Court may deem sufficient to support the application ; 
the defendant will not be required to pay into Court the sum 
mentioned in the summons, or to give security, unless the Court 


5) 8S. rr, = 134, 137, 136, 135. 6) s. 27, ib, 7) s. 18, ib, 
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thinks his defence not to be prima facie sustainable, or feels 
reasonable doubt as to its good faith. The holder of every dis- 
honoute@ bill of exchange or promissory note has the same 
remedies for the recovery of the expenses incurred in noting it 
for non-acceptance or fon-payment, or otherwise, by reason of 
such dishonour, as he has for the recovery of the amount of the 
bill or nove.’ * 

Setting aside of decree.—After decree, the Court may, under 
special circumstances, set aside the decree, and if necessary stay 
or set aside execution, and may give leave to appear to the sum- 
mons and to defend the suit, if it seem reasonable to it to do so, 
and on such terms as it thinks fit. 

Deposit of instrument in Court: security for costs.—In 
anyummary suit the Court may order the bill, hundi, or note on 
which the suit is founded to be forthwith deposited with an 
officer of the Court, and may further order that all proceedings 
shall be stayed until the plaintiff gives security for the costs 


thereof,* 


Attachment of —See “ Attachment.” 

Sale of in executiop.—See “ Zxecution.” 

Suit on lost negetiable instrument.—In case of any 
guit founded upon a negotiable instrument, if it be proved that 
the instrument is lost, and if an indemnity be given by the plain- 
tiff, to the satisfaction of the Court, against the claims of any 
other person upon such instrument, the Court may make such 
a decree as it would have done, if the plaintiff had ‘produced the . 
instrument in Court at the filing of the plaint.? *, 

Joinder of parties.—A plaintiff may -at his option, join as? , 
parties to the same suit all or any of the persons severally, or 
jointly and severally, liable on any one contract, including parties 
to bills of exchange hundis and promissory notes.3 

Instruments in oriental language.—The Act does not 
affect any local usage relating to any instrument in an oriental 
language unless such usage is excluded by any words in the body 
of the instrument, which indicate an intention that the legal rela- 
tions of the parties thereto should be governed by the Act.+ 


Limitation.—A suit (1) on a bill or note payable at a fixed 
time after date; (2) on a bill payable at sight, or after sight, but 
not at a fixed time (3) on a bill accepted payable at a particular 
place ; (4) on a bill or note payable at a fixed time after sight or 
after demand ; (5) on a bill or note payable on demand, and not 

8) Chapter XXXIX, Code of 2) s. 62, C. Pr. Cy 


Civil Procedure. 3) s.29,C, Pri C, 
S- 534 ib, 4) Act XXVI of 1881, s. 1. 
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‘accompanied by any writing restraining or postponing the right 
to sue; (6) on a note payable by instalments; (7) on a note pay- 
able by instalments, which provides that if default be wade in 
payment of one instalment, the whole shall be due; (8) ona 
note given by the maker to a third person to be delivered to the 
payee after a certain event should happen ; (9) on a dishonoured 
foreign bill where protest has been made and noticé givan ; (ro) 
by the payee against the drawer of a bill, which has been dis- 
honoured by non-acceptance ; (11) by the acceptor of an acco- 
modation bill against the drawer ; (12) on any other bill, or note; 

must be brought within three years of the time (1) when 
the bill or note falls due; (2) when the bill is presented; (3) 
when the bill is presented at that place ; (4) when the time fixed 
expires ; (5) the date of the bill or note; (6) the expiratiomef 
the first term of payment, as to the part then payable; and for 
the other parts, the expiration of the respective terms of pay- 
ment ; (7) when the first default is made, unless where the payee 
or obligee waives the benefit of the provision, and then when 
fresh default is made in respect of which there is no such waiver ; 
(8) the date of the delivery to the payee; (9) when the notice is 
given; (z0) the date of the refusal to accept ; (12) when the 
acceptor pays the amount of the bill; (x2) when the bill or note 
becomes payable.$ 


Bints OF EXCHANGE. 


A bill of exchange is an instrument in writing containing an 
yunconditional order, signed by the maker (called the Drawer) 
directing a certain person (called the DRaWEn) to pay a certain 

gm of money only to, or to the order of, a certain person (called 
the Payee) or to the bearer of the instrument. Neither in the 
case of a bill or promissory note is a promise or order to pay 
“conditional” by reason of the time for payment of the amount, 
or of any instalment being expressed to be on the lapse of a 

,cértain period after the occurrence of a specified event which, 
according to the ordinary expectation of mankind, is certain to 
happen (¢g., death) although the time of its happening may be 
uncertain. 

The sum payable may be “certain” although it includes future 
interest, or is payable at an indicated rate of exchange, or is 
according to the course of exchange, and although the instrument 
provides that on default of payment of an instalment, the balance 
unpaid shall become due. Again, the person to whom it is clear 
that the direction is given, or that payment is to be made, may 
be a “‘certain person,” although he is misnamed or designated P 


5) Act XV of 1897, Sch, II Arts, 69—80, 
W, HB . 4 
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by description only.6 A drawer may sign by the hand of his 
agent? When in a bill or endorsement the name of any person is 
givert ip,addition to the drawee to be resorted to in case of need, 
such person is called a “drawee in case of need.” The 
making of the bill is completed by delivery. The first time a bil 
is delivered or negotiated it is said to be “issued,” 

LiabHity' of drawer.—The drawer by the making and issue 
of a bill or cheque, binds himself in case of dishonour by the 
drawee or acceptor, to compensate the holder, provided due 
notice of dishonour has been given to, or received by him, No 
drawer of a bill or cheque, or maker of a note, and no acceptor of 
a bill for honour of drawer is permitted in a suit thereon by a 
‘holder in due course” to deny the validity of the instrument as 
orginally made or drawn.? The drawer may, however, in an action 
against himself allege (1) want of consideration, except against a 
holder for consideration ;* or (2) except against a “holder in due 
course,” that the instrument was obtained by unlawful means or 
for an unlawful consideration ;* or (3) that his name has been 
forged ; or (4) that he was induced by fraud to sign his name 
under the belief that he was signing a wholly different document, 
and that in so signing Ire acted without negligence ; or (5) that he 
had no capacity ta cofitract; or (6) that he never delivered the 

ainstrument as a bill of exchange. 

Acceptance.—Until acceptance, which is the assent of the 
drawee to the order of the drawer, the latter is primarily liable. 
After the drawer has signed his assent upon the Dill, or if there 
are more parts than one, upon one of such parts, and dedivered 
the same, or given notice of such signing to the holder, or to some 
person on his behalf, he is called the acceptor. When accept- 
ance is refused and the bill is protested for non-acceptance, and 
any person accepts it supra protest for honour of the drawer, or of 
any one of the indorsers such person is called an acceptor for 
honour,3 The holder of a bill is entitled to an unqualified or 
(as it is sometimes called) “general” acceptance, and if he fails 
to obtain it may either treat the bill as dishonoured+ or acquiesce 
in a qualified or limited acceptance. If the holder acquiesces in 
such an acceptance, or in one which substitutes a different place 
or time for payment, or which, where the drawees are not part- 
ners, is not signed by all the drawees, all previous parties whose 
consent is not obtained to such acceptance are discharged as 
against the holder and those claiming under him, unless on notice 
given by the holder they assent to such acceptance. An accept- 

6) s. 5, ib, 9) s, 120, ib, 3) s. 7, ib, 


7) 8. 27, ib, T) $s. 43, ib. 4) $92, ib, 
8) S. 30, Ib. 2) 5. 58, ib, 5) s 86, ib. 
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ance may be cancelled until it has been notified to the holder. 
On such notification it becomes complete and irrevocable. , 


Liability of acceptor.— Except in the case of a cheque, no 
drawee of a bill is bound to accept it, No person except the 
drawee of a bill, or all or some of several drawees, or a person 
named therein as a drawee in case of need, or an aceeptor for 
honour, can bind himself by acceptance. Until acceptance the 
drawer is the principal debtor ; after acceptance the acceptor is 
the principal debtor, and the drawer and indorsers his sureties.” 
The acceptor before maturity of a bill is bound to pay the amount 
thereof at maturity according to the apparent tenor of the accept- 
ance, and the acceptor of a bill at or after maturity is bound to 
pay the amount thereof to the holder on demand. 


In default of payment the acceptor is bound to “compensate 
any party to the bill for any lass or damage sustained by him and 
caused by such default.2 Where there are several drawees of a 
bill of exchange who are not partners, each of them can accept for 
himself, but none of them can accept it for another without his 
authority. An acceptor of a bill already endorsed is not relieved 
from liability by reason that such endotsement is forged, if he 
knew or had reason to believe the endorsement to be forged whep 
he accepted the bill, An acceptor of a bill drawn in a fictitious 
name, and payable to the drawer’s order, is not, by reason that 
such name is fictitious, relieved from liability to any holder in due 
course claiming under an endorsement by the same hand as the 
drawer’s signature, and purporting to be made by the drawer.9 
v. also ante, “ Liability of Drawer,” and ost, “Negotiation.” + 


Presentment for acceptance.—In the absence of express 
stipulation presentment of a bill for acceptance, or of a note for 
payment (v, post) is (generally speaking) optional. It is usual and 
desirable to present the bill in order to obtain the security of the 
acceptor’s name upon the bill, should e haccept, and in default of 
acceptance to get an immediate right of recourse against the 
drawer and indorsers. Presentment is necessary in the case of a 
bill payable after sight: if no time or place is specified in such a 
bill for presentment, it must be presented to the drawee for 
acceptance, if he can, after reasonable search, be found, by a 
person entitled to demand acceptance, within a reasonable time 
after it is drawn, ant in business hours on a business day. If the 
drawee cannot, after reasonable search, be found, the bill is 
dishonoured. If the bill is directed to the drawee at a particular 
place, it must be presented at that place; and if at the due date 
for presentment he cannot, after reasonable search, be found 


6) s 33,ib. 7) 37,1. 8) 5 32,ib, 9) 85 34, 43, 42, ib, 
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there, the bill is dishonoured.t Ifthe maker, drawee or acceptor 
of a negotiable instrument has no known place of business, or 
fixed reridence, and no place is specified in the instrument for 
presentment for acceptance or payment, such presentment may be 
made to him in person wherever he can be found.? Presentment 
for acceptance, or payment, may be made to the agent of the 
drawee, fhaker or acceptor, as the case may be, or where the 
drawee, maker or acceptor has died, to his legal representative, or 
where he has been declared an insolvent, to his assignee. The 
holder must, if so required by the drawee, allow the drawee 24 
hours (exclusive of public holidays) to ‘consider whether he will 
accept it If the holder allows the drawee more than 24 hours 
(exclusive of public holidays) all previous parties not consenting 
toSuch allowance are thereby discharged from liability to such 
holder.’ At the expiration of this time the bill should be demand- 
ed back. If the bill is returned generally accepted, the person 
who presented it must wait until payment is due. If the person 
presenting it obtains a qualified acceptance he may either treat 
the bill as dishonoured and give the necessary notices, or assent 
to the qualified acceptance, If he assents he must give notice to, 
and obtain the assent of, previous parties to such qualified accept- 
ance (v. ante). If lastly the drawee refuses to accept, the person 
presenting the bill may treat it as dishonoured: he then obtains 
an immediate right of recourse against the drawer and endorsers, 
and on notice to them of “‘dishonour by non-acceptance ” an im- 
mediate right of action. 

Acceptance and payment for honour and reference 
in case of need.—When a bill of exchange has been noted or 
protested for non-acceptance or for better security, any person 
not being a party already liable thereon may, with the consent of 
the holder, by writing on the bill, accept the same for the honour 
of any party thereto. A person desiring to accept for honour 
must, by writing on the bill under his hand, declare that he accepts 
under protest the protested bill for the honour of the drawer or 
of a particular indorser whom he names, or generally for honour, 
Where the acceptance does not express for whose honour it is 
made, it will be deemed to be made for the honour of the drawer, 
An acceptor for honour binds himself to all parties subsequent 
to the party for whose honour he accepts to pay the amount of 
the bill if the drawee do not ; and such party and all prior parties 
are liable in their respective capacities to compensate the acceptor 
for honour for all loss or damage sustained by him in consequence 
of such acceptance. But an acceptor for honour is not liable to 

(Be 6x, ib, In default of presentment no party to the bill is liable thereon 

to the person making such default, Where authorized by agreement or usage, pre- 
sentment (for acceptance or payment) through the post offite by mieens ofa 


registered letter is,sufficient (ss, or, 64 ib.) : 
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the holder of the bill unless itis presented, or (in case the address 
given by such acceptor on the bill is a place other than the place 
where the bill is made payable) forwarded for piesentiftent, not 
later than the day next after the day of its maturity. An acceptor 
for honour cannot be charged unless the bill has at its maturity 
been presented to the drawee for payment, and jhas been dis 
honoured by him, and noted or protested for such dishonour. 
When a bill of exchange has been noted or protested for non- 
payment, any person may pay the same for the honour of any 
party liable to pay the same, provided that the person so paying 
or his agent in that behalf has previously declared before a notary 
public the party for whose honour he pays, and that such declara- 
tion has been recorded by such notary public. Any person so 
paying is entitled to all the rights, in respect of the bill, of*the 
holder at the time of such payment, and may recover from the 
party for whose honour he pays all sums so paid, with interest 
thereon and with all expenses properly incurred in making such 
payment. Where a diawee in case of need is named in a bill of 
exchange, or in any indorsement thereon, the bill is not dis- 
honoured until it has been dishonoured by such drawee. A 
drawee in case of need may accept and fy the bill of exchange 
without previous protest.$ , 

Negotiation.—After a bill, cheque, or note, is drawn, or made, 
and before the time arrives for payment, it may be transferred to 
one or more persons. When it is transferred to any person, so as 
to constitute that person the holder thereof, the instrument is 
said to be negotiated.?7 The general rule of law is that no person 
can give a better title to another than he himself possesses ; an 
excéption to this rule exists however in the case of negotiable 
instruments, “These being part of the currency are subject 
to the same rule as money, and if such an instrument be transfer- 
red in good faith for value before it is over due, it becomes avail- 
able in the hands of the holder, notwithstanding fraud which 
would have rendered it unavailable in the hands of a previous 
holder.” The transfer must be by indorsement if the bill, note, 
or cheque is in legal effect payable to order, and by delivery of 
the bill is in legal effect payable to bearer. Every sole maker, 
drawer, payee, or indorsee, or all of several joint makers, drawers, 
payees, or indorsees of a negotiable instrument, may, if the nego- 
tiability of such instrument has not been restricted or excluded as 
mentioned in the next paragraph, indorse and negotiate the same. 
This however does not enable a maker and drawer to indorse or 
negotiate an instrument, unless he is in lawful possession or 1s 
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holder thereof: or enables a payee or indorsee to indorse or nego- 
tiate an instrument unless he is the holder thereof.® A negotiable 
instrumeit may be negotiated (except by the maker, drawee, or 
acceptor after maturity) until payment or satisfaction thereof by the 
maker, drawee, or acceptor at or after maturity, but not after such 
payment or satisfaction.s If a bill which has been negotiated is, 
at or aftér maturity, held by the acceptor in his own right, all 
rights of action thereon are extinguished.* 
Indorsement,—When the maker or holder of a negotiable in- 
trument signs the same otherwise than as such maker, for the 
purpose of negotiation, on the back or face thereof, or ona slip 
of paper annexed thereto, or so signs for the same purpose, a 
stamped paper intended to be completed as a negotiable instru- 
met, he is said to endorse the same, and is called the indorser.? 
Indorsements are either (1) “in blank” or “general” or (2) “in 
full” or “special.” An indorsement is said to be “in blank” 
when the indorser signs his name only: if he adds a direction to 
pay the amount mentioned in the instrument to, or to the order of, 
a specified person, the indorsement is said to be “in full;” and 
the person so specified is called the indorsee3 of the instrument. 
Indorsement is completgd by delivery, actual or constructive A 
romissory note, bill of exchange or cheque payable to the order 
f a specified person, or to a specified person or order, is nego- 
tiable by the holder, by indorsement and delivery thereofs The 
indorsement of a negotiable instrument followed by delivery trans- 
fers to the indorsee the property therein with the right of further 
negotiation ; but the indorsement may, by express words, re- 
strict or exclude such right, or may merely constitute the indorsee 
an agent to indorse the instrument, or to receive its contents for the 
indorser, or for some other person.6 Subject to the special pro- 
visions in regard to crossed cheques (see “Bankers, Banking and 
Cheques”) a negotiable instrument endorsed in blank is payable 
to bearer thereof, even although originally payable to order” If 
a negotiable instrument after having been indorsed in blank, is 
indorsed in full, the amount of it cannot be claimed from the 
indorser in full, except by the person to whom it bas been indorsed 
in full, or by one who derives title through such person.’ An in- 
dorsement is not valid for the purpose of negotiation if it’ purport 
to transfer only a part of the amount appearing to be due on the 
instrument ; but where such amount has been partly paid, a note 
to that effect may be indorsed on the instrument, which may then 
be negotiated for the balance.9 No maker of a note, and no 
See? Gare Se ee ance 
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acceptor of a bill payable to, or to the order of, a specified person, 
can, in a suit thereon by a holder in due course, be permijted to 
deny the payee’s capacity, at the date of the note or bill, f indorse 
it.? No indorser of a negotiable instrument is, in a suit thereon by 
a subsequent holder, permilted to deny the signature or capacity 
to contract of any prior party to the instrument. Where the holder 
of a negotiable mstrument, without the consent of the indorser, 
destroys or impairs the indorser’s remedy against a prior party, the 
indorser is discharged from liability to the holder to the same 
extent as if the instrument had Leen paid at maturity.? 

The legal representative of a deceased person cannot negoti- 
ate by delivery only, a promissory note, vill of exchange, or « heque 
payable to order and in:orsed by the deceased but not delivered.3 
He must himself re-indorse the bill and deliver it in order t@he- 
gotiate the bill, If he signs his name to a note, bill, or cheque 
he is liable personally thereon unless he expressly limits his lia- 
bility to the extent of the assets received-by him as such.* 

Liability of indorser.—In the absence of a contract to the 
contrary, whoever indorses and delivers a negotiable instrument 
before maturity, without in such indorsement expressly exclud- 
ing, or making conditional his own liability, is bound thereby to 
every subsequent holder, in case of dishonour by the drawee, ag 
ceptor, or maker, to compensate such holder for any loss or dam- 
age caused to him by such dishonour, provide! due notice of 
dishonour hag been given to, or received by, such indorser.s 
Every indorser after dishonour is liable as upon an instrument 
payable on demand.® No indorser of a negotiable instrument is, 
ina suit thereon by a subsequent holder, permitted to deny the 
signature or capacily to contract of any prior party to the instru- 
ment.7 

Exclusion of liability.—The indorser may, by express 
words in the indorsement, exclude his own liability thereon, or 
make such liability, or the right of the indorsee to receive the 
amount due thereon depend upon the happening of a specified 
event, although such event may never happen. Where an indorser 
so excludes his liability and afterwards becomes the holder of 
the instrument, ail intermediate indorsers are liable to him.? The 
holder of a negotiable instrument indorsed in blank may, with- 
out signing his own name, by writing above the indorser’s signa- 
ture a direction to pay to any other person as indorsee, convert 
the indorsement in blank into an indorsement in full; and the 
holder does not thereby incur the responsibility of an indorser9 

x) s.zer, ib, | 4} s, 29, ib, 7) Ss. 122, ib, 
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The “holder” ofa promissory note, bill of exchange, or cheque, 
means any 1erson entitled in his own name to the possession 
thereof axd to receive or recover the amount due thereon fiom the 
parties thereto. Where the note, bill, or cheque, is lost or de- 
stroyed, its holder is the person entitled at the time of such loss 
or destruction.? 

“Holder in due course” means any person who for considera- 
tion became the possessor of a promissory note, bill of exchange 
or cheque, if payable to bearer, or the payee, or indorsee thereof, 
if payable to, or to the order of, a payee, before the amount men- 
tioned in it became payable, and without having sufficient cause to 
believe that any defect existed in the title of the person from whom he 
derived his title? ‘‘ Wolder in due course” is the equivalent for 
“ toRd-jide holder for value without notice” of English law. 
Every prior party to a negotiable instrument is liable thereon to 
a holder in due course until the instrument is duly satished.3 
The position of a holder.in due course is a peculiar one, and an 
exception to the general rule applicable to personal property, that 
a seller though in possession of the property can give no better 
title to another than he has himself. In the case of negotiable 
paper “a thief or any -dther person having possession of such 
paper, fair upon its face, can give a dond-jide purchaser for value 
a good title to it against all the partics thereto as well as the true 
owner” In the case of a lost negotiable instrument, or of one ob- 
tained from any maker, acceptor, or holder by’ means of an 
offence, or fraud, or for an unlawful consideration, no posses- 
sor or invorsee who claims through the person who found or so 
obtained the instrument, is entitled to receive the amount due 
thereon from such maker, acceptor, or holder, or from any party 
prior to such holder, unless he, or some person through whom 
he claims, was a holder thereof in due course.t A forged indorse- 
ment is regarded as a nullity, and therefore ‘a person who makes 
title through a forgery cannot claim the rights of a holder in due 
course, although he may have taken the bill for value and in per. . 
fect good faith.”5 A holder of a negotiable instrument who 
derives title frora a holder in due course has the rights thereon 
of that holder in due course.6 The holder of a negotiable 
instrument who has acquired it after dishonour, whether by non- 
acceptance or non-payment, with notice thereof, or afler maturity, 
has only, as against the other parties, the rights thereon of his 
transferor, provided that any person who, in good faith and for 
consideration, becomes the holder after maturity, of an accommo- 
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dation note or bill may recover the amount of the note or bill 
from any prior party.?_ Until otherwise proved, every holder of a 
negotiable instrument is presumed to be a holder in dug, course. 


Accommodation bills or notes. —If a bill be accepted for the 
accommodation of the drawer, the latter is the principal debtor and 
the acceptor the surety: if the acceptor has to pay the. bill, the 
drawer must indemnify him? An “ accommodation party” is a 
person “who has signed a bill as drawer, acceptor or indorser, 
without receiving any value therefor, but for the purpose of lend- 
ing his name to some other person.” 


Payment.—A promissory note, or bill of exchange, in which 
no time for payment Is specified, and a cheque, are payable on 
demand.t In a promissory note or bill of exchange the expres- 
sions “at sight” and “on presentment” mean on demand. ‘The 
expression after sight means, in a promissory note, after pre- 
sentment for sight, and, in a bill of exchange after acceptance, or 
noting for non-acceptance, or protest fot non-acceptance.2? The 
maturity of a note or bill is the date at which it falls due. Three 
days of grace are to be added in the case of all notes and bills 
which in legal effect are not payable on dgmand.3_ When the day 
on which a note or bill is at maturity is @ public holiday, the in- 
strument is deemed to be due on the next preceding business 
day. In calculating the date at which a promissory note or bill 
of exchange, made payable a stated number of nionths after date 
or after sight, or after a certain event, is at maturity, the period 
stated will be held to terminate on the day of the month which 
corresponds with the day on which the instrument is dated or 
presented for acceptance or sight, or noted for non-acceptance, or 
protested for non-acceptance, or the event happens, or where the 
instrument is a bill of exchange made payable a stated number 
of months after sight, and has been accepted for honour, with 
the day on which it was so accepted. If the month in which the 
period would terminate has no corresponding day, the period will 

- be held to terminate on the last day of such month, In calculat- 
ing the date at which a promissory note or bill of exchange made 
payable a certain number of days after date or after sight, or 
after a certain event, is at maturity, the day of the date, or of 
presentment for acceptance or sight, or of protest for non-accept- 
ance, or on which the event happens will be excluded. The 
person making payment is entitled on payment to have the instru- 
ment delivered up to him, or if the instrument is lost or cannot be 
produced, to be indemnified against any further claim. (v, gost.) 


7) 8. 59, ib. z) s.19, Act XXVI of 1881. 4) 88. 23, 24, 25, Act 
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Presentment-for payment.—In the absence of express stipu- 
lation, no presentment for payment is necessary in order to 
charge the maker of a note or acceptor of a bill, except in the case 
of a note, bill, or cheque, made, drawn, or accepted, payable at a 
specified place (v. dost) which must, in order to charge the maker 
or drawer, be, presented for payment at that place.® In order, 
however, 40 charge other parties, notes, bills and cheques, must 
be presented for payment to the maker, acceptor, or drawee 
respectively by or on behalf of the holder? and subject to the 
following rules: (in default of such presentment, the other parties 
thereto are not liable thereon to such holder)—(i) Presentment 
must be made during the usual hours of business, and if at a 
banker’s, within banking hours. (i) A note or bill made payable 
at A"bpecified period after date or sight must be presented for 
payment at maturity.9 (iii) A note payable by instalments must 
be presented for payment on the third day after the day fixed for 
payment of each instalment; non-payment on such presentment 
has the same effect as non-payment of a note at maturity.? (iv) 
A note, bill, or cheque, payable at a specified place and not else- 
where, must, in order to charge any party thereto, be presented 
for payment at that plade.? (v) A note or bill not made “pay- 
able at a specified place and not elsewhere” must be presented 
at the place of business or residence of the maker, drawee, or 
acceptor, as the case may be; and if there is no known place of 
business or fixed residence, and no place is specified for pre- 
sentment for acceptance or payment, presentment ‘may be made 
to the maker, &c., in person wherever he can be found.3 (vi) 
A negotiable instrument payable on demand must be presented 
for payment within a reasonable time after it is received hy ‘the 
holder.+ (vii) v. azze “ Presentment for Acceptance.” As to pre 
sentment of cheques, see “ Bankers, Banking, and Cheques.” 

Payment in due course means payment in accordance with 
the apparent tenor of the instrument in good faith, and without 
negligence to any person in possession thereof under circum- 
stances which do not affurd a reasonable ground for believing that 
he is not entitled to receive payment of the amount therein men- 
tioned.5 Presentment for acceptance or paym:nt may be made 
to the duly authorized azent of the drawee, miker, or acceptor ; 
or where the drawee, maker, or acceptor has diced, to his legal re- 
presentative, or, where he has been declared an insolvent, to his 
assignee.® 

‘No presentment for payment is necessary, and the instru- 
ment is dishonoured at the due date for presentment, in any of the 

6) Chalmers, p. 71, 5. 5 s. 66, ib, 3) ss. 70, 71, ib, 6) s. 75, ib. 
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following cases :—(a) If the maker, drawee or acceptor intention- 
ally prevents the presentment, or if the instrument being payable at 
his place of business, he closes such place on a business day during 
the usual business hours, or if the instrument being payable at some 
other specified place, neither he nor any person authorized to pay 
it, attends at such place during the usual business hours, or if the 
instrument not being payable at any specified place, he cannot after 
due search. be found; (4) as against any party sought to be charg- 
ed therewith, if he has engaged to pay notwithstanding non-pre- 
sentment; (c) as against any party, if, after maturity, with know- 
ledge that the instrument has not been presented he makes a part 
payment on account of the amount due on the instrument, or 
promises to pay the amount due in whole or in pait, or otherwise 
waives his right to take advantage of any default in presentm@ntt 
for payment; (7) as against the drawer if the latter could not 
suffer damaze from want of presentment.? 


Discharge from liability.—Subject to the next following pro- 
visions (clause ¢.), payment of the amount due on a promissory 
note, bill, or cheque, must, in order to discharge the maker or 
acceptor, be made to the holder of the instrument. The maker, 
acceptor, or indorser, respectively, of a negotiable instrument, is 
discharged from liability thereon—(a) toa holder thereof who, 
cancels such acceptor’s or indorser’s name with intent to discharge 
him, and to all parties claiming under such holder ;*(4) to a holder 
there of who otherwise discharges such maker, acceptor or indorser, 
and to all parties deriving title under such holder after notice of 
such discharge ; (c) to all parties thereto, if the instrument is 
payable to bearer, or has been indorsed in blank, and such 
maker, acceptor, or indorser, makes payment in due course of 
the amount due thereon. See also Judex sud. voc. “ Discharge 
from Liability.” 

Dishonour.—A bill is dishonoured by non-acceptance or 
non-payment, and a note or cheque by non-payment.2 Where a 
drawee in case of needis named in the bill orin any indorsement 
thereon, the bill is not dishonoured until it has been dishonoured 
by such drawee.? On dishonour of a note, bill or cheque by 
non-acceptance or non-payment, the holder or same party who 
remains liable thereon must give notice of dishonour to all 
other parties whom he seeks to make severally liable thereon, and 
to some one of several parties whom he seeks to make jointly liable 
thereon. No notice need be given to the maker of the dis- 
honoured note, or the drawer or acceptor of the dishonoured bill 
or cheque.* Notice may be given to the agent of the person to 
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whom it is required to be given, or where he has died, to his lega} 
representative, or where he has been declared an insolvent, to 
his assignee? A party receiving notice must, in order to render 
any prior party liable to himself, transmit notice to such party 
unless the latter has already received notice. When the instru. 
ment is deposited with an agent for presentment, the agent is 
entitled to the same time to give notice to his principal as if he 
were the holder giving notice of dishonour, and the principal is 
entitled toa further like period to give notice of dishonour4 
When the party to whom notice of dishonour is despaiched is 
dead, but the party despatching the notice is ignorant of his 
death, the notice is sufficient.5 


. Requisites of notice.—Notice may be oral or written; and 
may if written, be sent by posi; and may be in any form; but 
it must inform the party to whom it is given, either in express 
terms, or by reasonable intendment, that the instrument has been 
dishonoured, and in what way, and that he will be held liable 
thereon ; and it must be given within a reasonable time after 
dishonour, at the place of business or (in case such party has no 
place of business) at thg residence of the party for whom it is in. 
tended. If the noticetis duly directed and sent by post and mis. 
ecarries, such miscarriage does not render the notice invalid.6 


Hffect of notice.—When a bill is dishonoured the holder has 
immediate right of recourse to previous endorsers and to the 
drawer: the effect of notice or protest duly given or made, is 
to convert this right of recourse into immediate right of action on 
the bill. 

What is reasonable time.—In determining what is a reason" 
able time for presentment for acceptance or payment, for giving 
notice of dishonour and for noting, regard will be had to the 
nature of the instrument and the usual course of dealing with 
respect 1o similar instruments; and, in calculating such time, 
public holidays will be excluded. If the holder and the party 
to whom notice of dishonour is given carry on business ot live 
(as the case may be) in different places, such notice is given 
within a reasonable time if it is despatched by the next post or 
on the day next after the day of dishonour. If the said parties 
carry on business or live in the same place, such notice is given 
within a reasonable time if it is despatched in time to reach its 
destination on the day next after the day of dishonour, A party 
receiving notice of dishonour, who seeks to enforce his right 
against a prior party, transmits the notice within a reasonable 
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time if he transmits it within the same time after its receipt 
as he would have had to give notice if he had been the holder. 

No notice of dishonour is necessary—(a) wher? it is dis- 
pensed with by the party entitled thereto; (4) in order to charge 
the drawer when he has countermanded payment; (c) when the 
party charged could not suffer damage for want of ngtice; @ 
when the party entitled to notice cannot after due search be 
found: or the party bound to give notice is, for any other 
reason, unable without any fault of his own to give it; (e) to 
charge the drawers, when the acceptor is also a drawer; (7) in the 
case of a promissory note which is not negotiable ; (¢) when the 
party entitled to notice, knowing the facts, promises uncondition- 
ally to pay the amount due on the instrument.’ oe 

Bills in sets.—Bills of exchange may be drawn in parts, 
each part being numbered and containing a provision that it shall 
continue payable only so long as the others remain unpaid. All 
the parts together make a set; but the whole set constitutes only 
one bill, and is extinguished when one of the parts, if a separate 
bill, would be extinguished. Lixception,— When a person accepts 
or indorses different parts of the bill,in favour of different 
persons, he and the subsequent indorserg of each part are liable 
on such part as if it were a separate bill. As between holders 
in due course of different parts of the same set, he who first 
acquired title to his part is entitled to the othef parts and the 
money represepited by the bill.® 

Alterations.—Any material alteration of a negotiable instru- 
ment renders it void as against any one who is a party thereto at the 
time of making such alteration and does not consent thereto, un- 
less it was made in order to carry out the common intention of 
the original parties: any such alteration if made by an indorsee 
discharges his indorser from all liability to him in respect of the 
consideration thereof9 These provisions are subject to those 
relating to inchoate stamped instruments, the conversion of in- 
dorsement in blank into indorsement in full, qualified or limited 
acceptances (v. avée) and the crossing of cheques after issue (v. 
“* Bankers, Banking, and Chegues”). An acceptor or indorser is 
bound by his acceptance or indorsement, notwithstanding any 
previous alteration of the instrument.‘ As to non-apparent altera- 
tions, v. “‘ Bankers, Banking, and Cheques.” 

Inchoate instrument,—lIf one person signs and delivers to 
another a paper properly stamped, and either wholly blank, or hav- 
ing written thereon an incomplete negotiable instrument, he there- 
by gives primd facie authority to the holder to make or complete 
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upon it a negotiable instrument for any amount specified therein 
and not exceeding the amount covered by the stamp. The person 
signing #$ liable in the ‘capacity he signed it to any holder in due 
course for such amount, provided that no person other than a holder 
in due course can recover from the person delivering the instru- 
ment anything in excess of the amount intended by him to be 
paid thereunder.? : 

Special rules of evidence.—-Until the contrary is proved, 
the following presumptions will be made:—(a) that every nego- 
tiable instrument was made or drawn: for consideration, and that 
every such instrument, when it has been accepted, indorsed, 
negotiated, or transferred, was accepted, indorsed, negotiated, or 
transferred for consideration ; (4) that every negotiable instru- 
ment bearing a date was made or drawn on such date; (c) that 
every accepted bill of exchange was accepted within a reasonable 
time after its date and before its maturity ; (¢) that every transfer 
of a negotiable instrument was made before its maturity ; (¢) 
that the indorsements appearing upon a negotiable instrument 
were made in the order in which they appear thereon; (/) that 
a lost promissory note, bill of exchange or cheque was duly 
stamped ; (g) that the*holder of a negotiable instrument is a 
rholder in due course; provided that, where the instrument has 
been obtained from its lawful owner, or from any person in law- 
ful custody thereof, by means of an offence or fraud, or has been 
obtained from the maker or acceptor thereof by. means of an 
offence or fraud, or for unlawful consideration, the burthen of 
proving that the holder is a holder in due course lies upon 
him.3 See also Zudex. 

Qonsideration.—A negotiable instrument made, drawn, ‘ac- 
cepted, indorsed, or transferred without consideration, or for a con- 
sideration which fails, creates no obligation of payment between 
the parties to the ttansaction. But if any such party has trans- 
ferred the instrument with or without endorsement to a holder 
for consideration, such holder and every subsequent holder deriv- 
ing tile from him, may recover the amount due on such instru. 
ment from the transferor for consideration or any prior party 
thereto. To this rule there are two exceptions: (1) no party for 
whose accommodation a negotiable instrument has been made, 
drawn, accepted, or indorsed, can, if he have paid the amount 
thereof, recover such amount from any accommodation party ; (2) 
no party to the instrument who has induced any other party to 
make, draw, accept, indorse, or transfer the same to him for a 
consideration which he has failed to pay or perform in full can 
recover thereon an amount exceeding the value of the considera- 
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tion (if any) which he has actually paid or performed. When 
the consideration for which a person signed a note, bill, or cheque, 
consisted of money, and was originally absent in part, orthas sub- 
sequently failed in part, the sum which a holder standing in imme- 
diate relation with such signer is entitled to receive from him is 
proportionally reduced. The drawer ofa bill stands in immediate 
relation with the acceptor, the maker ot a note, bill, or cheque with 
the payee, and the indorser with the indorsee. Other signers 
may by agreement stand in immediate relation with a holder. 
Where a part of the consideration for which a person signed a 
note, bill, or cheque, though not consisting of money, is ascer- 
tainable in money without collateral inquiry, and there has been a 
failure of that part, the sum which a holder standing in immediate 
relation with such signer is entitled to receive from him is #rv- 
portionately reduced.5 

Compensation.—The compensation payable in case of the 
dishonour of a promissory note, bill of exchange or cheque, by any 
party liable to the holder or any indorsee, will (except in cases 
provided for by the Code of Civil Procedure, section 532. vy. 
ante pp. 95, 96) be determined by the following rules :—(z) the 
holder is entitled to the amount due upen the instrument, toge- 
ther with the expenses properly incurred in presenting, noting and, 
protesting it; (4)when the person charged resides at a place 
different from that at which the instrument was payable, the 
holder is entitled to receive such sum at the current rate of ex- 
change betweén the two places ;(c) an indorser who, being liable, 
has paid the amount due on the same is entitled to the amount 
so paid with interest at six per centum per annum from the date 
of payment until tender or realization thereof, together with all 
expenses caused by the dishonour and payment; (d) when the 
person charged and such indorser reside at different places, the 
indorser is entitled to receive such sum at the current rate of ex- 
change between the two places; (¢) the party entitled to com- 
pensation may draw a bill upon the party liable to compensate 
him, payable at sight or on demand, for the amount due to him, 
together with all expenses properly incurred by him. Such bill 
must be accompanied by the instrument dishonoured and the 
protest thereof (if any). If such bill is dishonoured, the party 
dishonouring the same is liable to make compensation thereof 
in the same manner as in the case of the original bill.® 


Suretyship.—See “ Indemnity and Guarantee.” 
Protest.—When a note or bill has been dishonoured by 
hon-acceptance or non-payment, the holder may cause such 


4) S43, 1b, 5) 8 44, 45, 1b. 6) s. 117, ib, 
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dishonour to be noted by a notary public, upon the instrument, 
‘or upon a paper attached thereto, or partly upon each. The note 
must bemnade a reasonable time after dishonour, and must speci- 
fy the date of dishonour, the reason (if any) assigned for such dis. 
honour, or, if the instrument has not been expressly dishonoured, 
the reason why the holder treats it as dishonoured, and the 
notary’s Charges. When a note or bill has been dishonoured by 
non-acceptance or non-payment, the holder may, within a reason- 
able time, cause such dishonour to be noted and certified by a 
notary public. Such certificate is called a “protest.” In a suit 
upon an instrument which has been dishonoured, the Court will, 
on proof of the protest, presume the fact of dishonour, unless 
and until such fact is disproved. When the acceptor of a 
bilfof exchange has become insolvent, or his credit has been 
publicly impeached, before the maturity of the bill, the holder 
may, within a reasonable time, cause a notary public to demand 
better security of the acceptor, and on its being refused may, 
within a reasonable time, cause such facts to be noted and 
certified as aforesaid. Such certificate is called a protest for 
better security. A protest must contain—(@) either the instru- 
ment itself, or a litexl transcript of the instrument and of 
everything written or printed thereupon ; (3) the name of the 
‘person for whom and against whom the instrument has been 
protested; (c).a statement that payment or acceptance, or 
better security, as the case may be, has been .demanded of 
such person by the notary public; the terms of tis answer, if 
any, or a statement that he gave no answer, or that he could not 
be found; (2) when the note or bill has been dishonoured, the 
place and time of dishonour, and when better security has been 
refused, the place and time of refusal; (¢) the subscription of the 
notary public making the protest; (7) in the event of an ac- 
ceptance for honour or of a payment for honour, the name of the 
person by whom, of the person for whom, and the manner in 
which, such acceptance or payment was offered and effected. A 
notary public may make the demand mentioned in clause (¢) 
either in person or by his clerk or, where authorised by agreement 
or usage, by registered letter, When a promissory note or bill 
of exchange is required by law to be protested, notice of such , 
protest must be given instead of notice of dishonour, in the 
same manner and subject to the same conditions ; but the notice 
may be given by the notary public who makes the protest. All 
bills of exchange drawn payable at some other place than the 
place mentioned as the residence of the drawee, and which are 
dishonoured by non-acceptance, may, without further presentment 
tu the drawee, be protested for non-payment, in the place specified 
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for payment, unless paid before or at maturity. Foreign bills 
must be protested for dishonour when such protest is required 
by the law of the place where they are drawn. Where ¢ bill or 
note is required to be protested within a specified time or before 
some further proceeding is taken, it is sufficient that the bill has 
been noted for protest before the expiration of the specified time 
or the taking of the proceeding ; and the formal protest*may be 
extended at any time thereafter as of the date of the noting.” 

Lost Bill.—Where a bill has been lost before it is overdue 
the person who was the holder of it may apply to the drawer to 
give him another bill of the same tenor, giving security to the 
drawer, if required, to indemnify him against all persons what- 
ever in case the bill alleged to have been lost shall be found 
again. If the drawer on request as aforesaid, refuses to pive 
such duplicate bill, he may be compelled to do so.® 

Promissory Notts. 


A. promissory note is an instrument in writing (not being a 
bank note or currency note) containing an unconditional undertak- 
ing, signed by the maker, to pay a cerdazz sum of money on/p to, 
or to the order of, a certain person, or to the bearer of the instru- 
ment A promissory note may be in any*form of words, which 
fulfil the requirements of this section and from which the inten- , 
tion to make a note appears.t The maker may sign by the hand 
of his agent? Delivery actual or constructive i$ necessary to 
complete the instrament.3 For most purposes the same or similar 
considerations apply both to bills and notes, The following pro. 
ceedings relating to bills have no application to notes, v#z,, 
presentment for acceptance, acceptance, reference in case of 
need’ and acceptance supra protest.+ 

An I, O. U. is not a promissory notes unless (as it generally does 
not) it contains a promise to pay: “itis evidence of an account 
stated, not necessarily of money lent, and may be used for the 
purposes for which an account stated can be used,” but it is not 
a negotiable instrument. 

Presentment for sight.—A note, payable at a certain period 
after sight, must be presented to the maker for sight (if he can 
after reasonable search be found) by a person entitled to demand 
payment, within a reasonable time after it is made, and in busi 
ness hours on a business day. In default of such presentment, no 
party thereto is liable thereon to the person making such default.‘ 

See ante, “ Bills of Exchange,” 


7} 88. 99-—~I04A, 119, ib, 3 IGI, 102, 103, 104, 

8) s. 45A, ib. 4 Chalmers, Dp. 8 or 

9) s. 4, ib. 5) Act XXVI of x88x, 5. 4, 
z Chalmers, p. 8. 6) s. 62, ib, 
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AUTHORITIES—Contract Act (IX of 1872): the same edited by Sir H. Cunning- 
ham and H. H, Shephard, 1892: Act XV of 1877: and cases cited, 

A bond is strictly speaking a written acknowledgement, under 
seal, of a debt or obligation; the person giving the bond is called 
the obligor, and he to whom it is given is called the obligee. A 
bond is called single when it is withaut a penalty, and an obligation 
when (as is usual) it contains a penalty, with a condition for the 
payment of money, or the performance of some obligation. A 
4bend’ includes any instrument whereby a person obliges hitn- 
self to pay money to another, on condition that the obligation 
shall be void if a specified act is performe |, or ts not performed, 
as the case may bet In India, contracts under seal having no 
special privilege attached to them and being treated on the same 
footing as simple contracis ;? bonds are rarely under seal. No 
technical form of words is necessary to constitute a bond. Any 
words declaring the intention of the partes and denoting the ob- 
ligation will be sufficient, provided the writing be on stamped 

‘paper of proper value and signed and delivered by the party 
intended to becharged. Practi: ally, bonds as security for the pay- 
ment of money are being superseded by promissory notes and are 
mainly used as securities for the performance of seme obligation, 

Although essentially the same, bonds have different names in 
accordance with the nature of the transiction in connection with 
which they are executed—eg., admin stration-bonds, security. 
bonds, customs-bonds, indemnity-bonds, bail-bonds, &c, In most 
of the vernacular dialects of India a bond is called a ‘Ahat,.’ 

Penalty and liquidated damages.— Under English law a 
distinction is drawn between money recoverable by way of penalty, 
and money recoverable by way of liquidated damages. In the 
latter case the whole sum is recoverable: in the former the 
penalty is regarded merely as a security for the damages actually 
sustained. But in Indian Courts the distinction is iznored, 
When a contract has been broken, if a sum is named in the 
contract as the amount to be paid in case of such breach, the 
party complaining of the breach is entitled, whether or not 
actual damage or loss is proved to have been caused thereby, to 
receive from the party who has broken the contract reasonable 
compensation not exceeding the amount so named, e.g.—A contracts 
with B that if A practises as a surgeon within Calcutta, he will 


1) Act XV of 1877, 5. 3 2) 12 Moo. I. Au, 275+ 
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pay B Rs. 5,000, A practises as a surgeon in Calcutta. B is 
entitled to such compensation, not exceeding Rs. 5,000, as the 
Court considers reasonable.3 

Bonds for performance of public duty are exceptions 
to the above-stated rule. When any person enters into any 
bail-bond, recognizance, or other instrument of the same 
nature, or under the provisions of any law, or under the 
orders of the Government of India or of any Local Government, 
gives any bond for the performance of any public duty or act 
m which the public are interested, he is liable upon breach of 
the condition of any stich instrument, to pay the wolfe sum 
mentioned therein. A person however who enters into acontract 
with Government does not necessarily thereby undertake any 
public duty, or promise to do an act in which the public a?fe~ 
interested.4 

Bond to secure payments by instalments.—If in a 
bond, under which the money due is agreed to be paid by fixed 
instalments, it is stipulated that on default in payment of any one 
instalment, the whole balance due on the bond be immediately 
payable, such stipulation is not penal ; the effect of it is merely 
to remit the parties to their original positidy. Therefore on de- 
fault of payment of any instalment, the obligee may at once sue 
the obligor on the bond for the whole amount unpaid, But it 
would be otherwise if, on the supposed default, a larger sum 
than that originally due were agreed to be paid, as where in a 
bond payable itt two instalments, it was stipulated that on de- 
fault in payment of either instalment double the entire amount 
of the bond should become payable at once.5 

Bonds given for an unlawinl consideration or with an 
iNegal object are void. See “Contract.” Thus bonds given in con- 
sideration of future cohabitation are void, though bonds founded 
on past cohabitation are valid, and not liable (unless there are 
other elements in the case) to be set aside.6 Bonds in restraint of 
trade, or marriage, or by way of wager, or without consideration 
and not within the excepted cases) are also void. See “ Contract.” 

Stipulations to pay enhanced interest.—A stipulation in 
a bond that the debtor shall, on default in paying up the prin- 
cipal ata certain time, pay for the future compound interest or 
interest at a higher rate, is not penal in its character and there- 
fore on default the obligee may sue for and obtain interest at the 
enhanced rate,7 

3) Act IX of 1872, s, 74. - 4)_ ib, 

5) See Cunningham and Shephard’s Contact Act, and cases there cited, p. 229. 

6} 3 All., 787: L, R, 16 Eq., 275, 282: 33 L, Jy Ch, 461: 6 Band C,, 133. 

7) Cunningham and Shephard, p, 224, 
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Bonds made by joint obligors or in favour of joint 
obligees.—See “Contract” (joint promisors), 

Disgharge of surety.—See “/udemnity and Guarantee.” 

Administration-bond.—In the case of a bond executed by 
an administrator under S. 256 of the Succession Act, the holder 
can only recover under it the damage that has resulted to himself 
or thoge intérested in the bond from the breach complained of. 

Bail-bond.—See “Bazi.” 

Bonds conditioned for good conduct or faithful ser. 
vice of a person in an office or employment,—In the case 
of these bonds the liability of the surety is co-extensive with the 
duration of the office,? which may be annual, permanent, or 
uncertain as the case may be. If the duration of office be un- 

~ocwriain, the liability will be equally so. If there be substantial 
change in the employment, as that of a clerk being promoted 
to the office of manager—or in the firm of employers, as that of 
the retirement of a partner—the surety will be discharged from 
his obligation, as to transactions subsequent to the change? See 
" Indemnity and Guarantee.” 

Limitation.—A suit (1) on a single bond where a day is 
specified for paymentg (z) on a single bond where no such day is 
specified ; (3) on a bond subject to a condition: (4) ona bond 
payable by instalments, which provides that if default be made in 
payment of qne instalment the whole shall be due; (5) on any 
other bond—mzst be brought within three years gf; (1) the day so 
specified ; (2) the date of executing the bond ; (s) the time when 
the condition is broken ; (4) the time when the first default is 
made, unless where the payee or obligee waives the benefit of the 
provision, and then when fresh default is made in respect of. which 
there is no waiver; (5) the time when the bond becomes payable, 
A single, or simple, bond expresses a single obligation without 
alternative conditions ; it may be defined as, a written engagement 
for the payment of money without a penalty,3 


8) xo All, 29. 

9g) 2 Wms, Saund,, 411A,, 3 Ex,, 380, 

t) 26L.J.Q. B., go. 

2) 39, B. 276: 29L. J. Q. B,, 130, 6 E and B, orz: ro Ex,, 689: 5, 133, 


Contract Act and ss. 129, 130, ib, 
3) Agt XV of 1877, Sch, IT. arts. 66, 67, 68, 75, 80,1. L. R,, 4 All, 3, 


BY-LAWS. 
AuTHORITIES—Lumley (W, G.) On By-laws: Act XV of 1877 { cases’cited, 


Definition.—“ A by-law is a rule obligatory ona body of per« 
sons or over a particular district, not being at variance with the 
general laws of the realm, and being reasonable and adapted to 
the purposes of the Corporation, and any rule or ordinance of a 
permanent character which a corporation is empowered to make 
either by the Common or Statute Law. It isa law made with due 
legal obligation, by some authority less than the sovereign authd®i-~ 
ty, in respect of a matter specially or impliedly referred to that 
authority, and not provided for by the general law of the land.”* 
The authority to make by-laws arises (1) by necessary implication 
(where no express provisions exist) ; (2) by charter ; (3) by express 
statute, The mode of making by-laws is generally prescribed by 
the charter or statute giving authority to make them. 

Clubs.—The general body have powelto make by-laws or 
rules for the governance of themselves, and these rules are recog- 
nised by Courts of Law. The members are bound by them, and 
cannot obtain redress against the decision of the general or 
governing body*upon them where they are fairly and Jond jide 
acted upon.? ‘Ihe general rule as to powers of this class (2.2. 
the powers of a committee of a club) is “that persons exercising 
them are protected from civil liability, if they observe the rules 
of natural justice, and also the particular statutory or conven- 
tional rules (if any) which may prescribe thcir course of action. 
The rules of natural justice appear to mean, for this purpose, 
that a man is not to be removed from office or membership, or 
otherwise dealt with to his disadvantage, without having fair and 
Sufficient notice of what is alleged against him, and an oppor- 
tunity of making his defence ; and that the decision, whatever it 
is, must be arrived at in good faith with a view to the common 
interest of the society or institution concerned. If these condi- 
tions be satisfied, a Court of Justice will not interfere, not even if 
it thinks that the decision was in fact wrong. If not, the act 
complained of will be declared void, and the person affected by 
it maintained in his rights until the matter has been properly and 
regularly dealt with. These principles apply to the expulsion of 

xr) Lumley, p. 2. 

2) ib xz: L. R., 5 Eq. 63: 33 L. T., 642, Pollock on Torts (and ed,), 
Pp. Yog-rro, and cases there cited : 2 Mac. and G. 216 (removal of a director of a 


company) 17 Ch. Div., 615 (expulsion of a member from a club) go L, J. Ch., 4x2 
(Minister of Baptist"Chapel) rr Ch, Div., 353: 13 Ch, Div, 346 (club cases). ; 
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a partner from a private firm when a power of expulsion is con- 
ferred by the partnership contract 3 
Properties of by-laws.—‘ As a by-law is a law made by an 
inferior authority, it must not only contain all the propertics of a 
public law, but is subject to certain qualifications arising out of 
the subordination of the authority that makes it Hence in the 
Jjirst place a by-law must (1) be consistent with, and not repugnant 
to, the general law; (2) provide something in addition to the general 
daw, and therefore must not simply re-enact it; (3) it must not 
make a provision in respect of a matter already provided for other 
than what the general law has prescribed. In the second placea 
by-law must be (4) cevtazz in its enactment, Ze, free from am- 
biguity, and must afford complete direction to those who are to 
~oleey it ; (5) general in its application ; (6) reasonable ; (7) positive in 
its terms, and directed to prohibit or enjoin an act by the persons 
upon whom it is to operate ; (8) it must contain a proper sanc- 
tion by prescribing a definite penalty for the breach of it ;+ (9) it 
must not be ultra vires (v. ost), These are the legal aspects of a 
by-law. The policy or expediency, the usefulness or futility, the 
applicability, the urgency or necessity for the by-law, are subjects 
for the consideration Of the confirming authority, where there is 
one, but do not raise questions of law : though they may sometimes 
assist in the consideration of the question of the reasonableness 
of the by-law, or its excess of authority.”5 
Nuisances.—Corporations and other bodies-have been em- 
powered to make by-laws for the more prompt and ‘Convenient sup- 
pression of nuisances, ‘No doubt the general rule of by-laws is 
that they must be reasonable, and not prejudicial to the king or 
subject. But when the subject-matter of a law is the prevention 
of muisances the consideration must be upon the convenience in 
general, taking in the crown, the party, and the people: and 
where the general convenience is greater than the inconvenience, 
the by-law may be proper and reasonable.” ® 
Ultra vires.—A by-law is said to be ultva vires when it is 
made in respect of any matter not within the authority of the body 
enacting it, or so as to operate upon persons not subject to it, 
Where the power is conferred by charter or statute for a particular 
purpose, the by-law must not got beyond the scope of the char- 
ter or statute, By-laws which are w/¢ra wires are invalid.7 
Limitation.—A suit upon a Statute, Act, Regulation, or By- 
Law, for a penalty or forfeiture must be brought within one year 
of the time when the penalty or forfeiture is incurred.® 
3) ib.; so Ha., 493: L. R.,9, Ex. rg0. 4) See 8 Mad. H.C., Ap. 3. 
Without an express provision in 4 Lumley, p. 86. 
the articles, a partner cannot be 6) C.t. H., 409, Bosworth v, Herne. 


expelled at all: sees. 253, Indian 7) Lumley, p. 149. 
Contract Act. 8) Act XV of iy, Sch, TI, Art., "6, 
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AvtuoRitins—Act III of 1865 (Carriers): Maude and Pollock’s Law of Merchant 
Shipping, 4th ed.: Carver's Carriage by Sea (1891): Act IX of 1856 (Bills 
of Lading} : Act IX of 1890 (Railways): Goodeve's Railway Passengtrs (1885) : 
Indian Penal Code: Act XV of 1877: Act IX of 1872 (Contract) : and cases 


cited. 
Common CARRIERS BY LAND oR INLAND NavicaTION. 


AUTHORITIES—Act III of 1865 (Carriers): Act IX of 1872 (Contract): Act RV 
of 1877: Indian Penal Code : cases cited, ; 

A common carrier is a person, other than the Government, 
engaged in the business of transporting for hire property from 
place to place by land or inland navigation, for all persons indis- 
criminately.* 

General liability of common carriers.—The rule of 
common law is that a common carrier is an insurer of goods 
made over to him for conveyance, and that he is liable for all 
accidents or loss not caused by the act of God or the Queen’s 
enemies. Explaining the phrase act of God it has been said 
that “a common carrier is not liable for any accident as to which 
he can show that it is due to natural causes directly and exchy 
sively, without human intervention, and that it could not have 
been prevented by any amount of foresight and pains and care 
reasonably ta.be expected from him.” Whether common carriers 
in India are governed by this rule of the Common Law is a 
doubtful point. The question has been decided in the affirma- 
tive by the High Court of Bengal, and in the negative by the 
High Court of Bombay. The latter Court have held that the 
Common Law rule is no longer in force, being inconsistent with 
the provisions of the Contract Act,? and that therefore the liabili- 
ty of common carriers is that of ordinary bailees and governed 
by s, 15x of this Act3 The High Court of Bengal however have 
held that the Common Law rule, being a special usage or custom 
of trade, stands unaffected by the provision of the Contract Act.¢ 
According to the view of the law taken by the Bombay High 
Court a common carrier, in the absence of any special contract, 
is not responsible for the loss, destruction, or deterioration of the 
goods delivered over to him for conveyance, if he has taken as 
much care of the goods delivered to him as a man of ordinary 
prudence would, under similar circumstances, take of his own 
goods of the same bulk, quality, and value as the goods delivered.s 

x) Act Ifl of 186s, s, 2. 4) I. L. R., 10 Cal., 166, 

5 85. IST, 152, 5) % 151, Contract Act, See Badluent.” 
3) “LL. R., 3 Bom., ro9, 
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According to the law as accepted in Bengal a common carrier is 
(in the absence of a special contract) liable for all accidents or 
loss not qaused by the act of God or the Queen’s enemies. 

This liability is modified by the Carriers’ Act, which was 
introduced not only to enable common carriers by land or inland 
navigation to limit their liability for loss of, or damage to, 
property ‘delivered to them to be carried, but also to declare 
their liability for loss of, or damage to, such property, occasioned 
by the negligence or criminal acts of themselves, their servants, 
or agents. 

Liability in case of goods over Rs, 100 in value and of 
a certain description.—In the case of goods of the following 
description—gold and silver coin: gold and silver in a manu- 
factared or unmanufactured state: precious stones and pearls: 
jewellery : time-pieces of any description: trinkets: bills and 
hundis: currency notes of the Government of India, or notes 
of any banks, or secunities for payment of money, English or 
foreign: stamps and stamped paper: maps, prints, and works of 
art: writings: title-deeds: gold or silver plate or plated articles: 
glass: china: silk in a manufactured or unmanufactured state, 
and whether wrought upor not with other materials: shawls and 
lace: cloths and tissues embroidered with the precious metals, 
er of which such metals form part; articles of ivory, ebony, or 
sandal wood,—and which exceed Rs. roo in value,—it is neces- 
sary Lo declare ‘to the carrier or his agent their description and 
value. Without such a declaration a common e¢arrier is not 
liable for their loss or for any damage to them. Every carrier 
may require payment for the risk undertaken in carrying property 
exceeding Rs. 100 in value and of the abovementioned descrip- 
tion, at such rate of charge as he may fix: provided that, to 
entitle such carrier to payment at a rate higher than his ordinary 
rate of charge, he shall have caused to be exhibited in the place 
where he carries on his business as a carrier, notice of the higher 
rate of charge required, printed or written in English and in the 
vernacular.? In case of the loss of, or damage to, property of the 
value and description abovementioned, when the value and de- 
scription has been declared, and payment has been required, the 
person entitled to recover in respect of such loss or damage is 
also entitled to recover any money actually paid to such carrier 
in consideration of the aforementioned risk.® 

Liability not limited by notice,—The liability of any 
common carrier for the loss of, or damage to, any property deli- 
vered to him to be carried (not being of the description above- 
mentioned) cannot be limited or affected by any public notice ; 


6) 8.3, and Schedule Act III of 1865. 7) s-4, ib. 8) s. 5, ib. 
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but any such carrier, not being the owner of a railroad, or tram- 
road constructed under the provisions of Act XXII of 1863 may, 
by special contract, signed by the owner of such property so 
delivered as last aforesaid, limit his lability in respect of the 
same? The liability of the owner of a tramroad constructed 
under the above Act cannot be so limited by special contract : he 
will however only be liable for loss or damage caused by negli- 
gence, ora criminal act on his part, or on that of his agents or 
servants.” 

Negligence.—Every common carrier is liable to the owner 
for loss of, or damage to, any property delivered to him to be 
carried when such loss or damage shall have arisen from the neg- 
ligence or criminal act of the carrier, or of any of his agents 
or servants.? A plaintiff however in a suit against a comer” 
carrier for loss, damage or non-delivery is not required to prove 
that the loss, damage, or non-delivery was owing to the negli- 
gence, or criminal act of the carrier, his servants, or agents,3 

Effect of delivery to carrier and stoppage in transitu 
—v. post and “ Contract,” 

- Dak carriage.—A person carrying on the ordinary business of 
a proprietor of dak carriages is not a “c&mmon carrier.” Such a, 
person is bound to exercise reasonable and ordinary care in 
respect to luggage entrusted to him, but is nol responsible for an} 
toss which may not arise from the negligence os default of him- 
self or his seryants.+ ? 
‘ Oriminal“breach of trust by carrier.—Whoever being 
entrusted with property as a carrier, wharfinger, or warehouse 
keeper, commits criminal breach of trust in respect of such pro¢ 
perty, is punishable with imprisonment (simple or rigorous) for 4 
térm which may extend to seven years and is also liable to fine.’ 
See “ Trusts and Trustees.” : 

Limitation,—A suit against a carrier (1) for compensation 
for losing or injuring goods: (2) for compensation for delay in 
delivering goods—must be brought within wo years of the time 
when (z) the loss or injury occurs : (2) when the goods ought to 
be delivered.® 


CARRIERS BY SEA. 


AUTHORITIES—Mande and Pollock’s Law of Merchant Shipping, 4th ed., Carvers? 
, Cairiage by Sea (z8gr): Act IX of 1856 (Bills of Lading); Contract Act: 
Indian Penal Code: cases cited, 
General liability at Common Law.-—-By the Common Law 
the liability of the carrier by sea is that of the common carrier 


1g) s. 6, ib, 3) 8.9, ib. 6) Act XV of 1877, Sch, IT 
x) 8.7, ib, 4s 2N. W., 237. Art, 30, gi. ° 
2) 3, 8, ib, 5) Penal Code, s. 407. 
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by land (v: azz.) Every shipowner who carries goods for hire in his 
ship undertakes to carry them at his own absolute risk, the act of 
God (v. gzée) or of the Queen’s enemies alone excepted, unless 
by agreement, between himself and a particular freighter, on a 
particular voyage, he limits his liability by further exceptions,7 
The following is a summary of the Common Law rules, Where 
a shipowher receives goods to be carried for reward, whether in 
a general ship with goods of other shippers, or ina chartered ship 
whose services are entirely at the disposal of the one freighter, 
it is, apart from express contract, implied at Common Law: (1) 
that he is to carry and deliver the goods in safety, answering for 
all loss or damage which may happen to them while they are in 
his hands as carrier; (2) wn/ess that has been caused by some act 
~ef God, or of the Queen’s enemies, or some defect or infirmity of 
the goods themselves, or their packages, or through a voluntary 
sacrifice for the general safety (jettison); (3) and that those ex- 
ceptions are not to excuse him, if he has not been reasonably 
careful to avoid or guard against the cause of loss or damage; or 
if the loss or damage has been due to some unfitness of the ship 
to receive the cargo, or to unseaworthiness which existed when 
she commenced her vofage.® Usually however this liability at 
Common Law of carriers is lessened, or modified by the charter 
party or bill of lading. 

Chartered and general ships.—Ships employed for the 
carriage of goods are either general or chartered. Avship is said to 
be chartered whose services are entirely or in princtpal part let to 
one freighter, or when the ship itself is let to the charterer so that 
he takes over the charge and control of her. In the latter case 
the shipowner is not, in the former he is a carrier.9 -A ship is a 
‘general’ ship when it is not chartered wholly to one person, but 
the owners offer her generally to carry the goods of any persons 
who may choose to employ her, or when, if chartered to one mer- 
chant, he offers her to several sub-freighters for the conveyance of 
their goods. 

Exemptions by statute,—The liability of carriers by sea 
has been modified and restricted by the provisions of various 
Merchant Shipping Acts enacted for their protection, * 

A bill of lading is a document acknowledging the ship. 
ment of goods. It is generally signed by the master: it is deli- 
vered by him to the shippers on the goods being shipped. In 
practice when goods are shipped an acknowledgment known as 
the mate’s receipt, is, in the first instance, given by the mate, 
This is afterwards exchanged by the captain or the broker of the 
ship for the bill of lading. Several copies of the bill of lading are 


7) LR. 7, Ex, 267. 8) Carver, pp, 22, 23. 9) ib, p. 7 
. . hl 
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generally made out: one or more of these is sent by the shipper 
of the goods to the person for whom they are intended, one is 
retained by the shipper himself, and another is kept byesthe master 
for his own guidance: a bill of lading specifies the name of the 
master, the port and destination of the ship, the goods, the con- 
signee, and the rate of freight. The bill of lading contains the 
contract of affreightment, which is a contract to carry goods by 
sea fora fixed payment called freight. A bill of lading is a nego- 
tiable instrument, and is transferable by endorsement, the pro- 
perty in the goods thereby passing to the endorsee.? Every con- 
signee and endorsee to whom the property in the goods passes by 
consignment, or endorsement, is vested with all rights of suit, and 
subject to the same liabilities in respect of such goods as if the 
contract contained in the bill of lading had been made withehiar 
self3 But nothing in the Act contained prejudices or affects any 
right of stoppage 2 ¢ransit, or any right to claim freight against 
the original shipper or owner, or any, liability of the consignee 
or endorsee, by reason, or in consequence of, his being such con- 
signee or endorsee, or of his receipt of the goods, by reason, or 
in consequence of, such consignment or endorsement.+ 

Bill of lading: conclusive evidence of shipment.— Every 
bill of lading in the hands of a consignee or endorsee for valuable 
consideration, representing goods to have been shipped on boafd 
a vessel, is conclusive evidence of such shipment, as against the 
master or other person signing the same, notwithstanding that 
such goods, or some part thereof, may not have been so shipped, 
unless such holder of the bill of lading has had actual notice at 
the time of receiving the same that the goods had not in fact 
been laden on board, provided that the master or other person so 
signing may exonerate himself in respect of such misrepresen- 
tation, by showing that it was caused without any default on his 
‘part, and wholly by the fraud of the shipper, or of the’holder, or 
some person under whom the holder claims.3 Therefore a bill 6f 
lading in the hands of a don@jide holder for value cannot be 
questioned by the master or other person signing it on the ground 
of the goods not having been laden. If the captain of a ship, 
sigrts bills of lading without having received on board the goods 
mentioned therein, the bills are void as between the owner and 
the pretended consignor. 

Title conveyed by seller of goods in possession of 
bill of lading.—See “ 77#Z.” 

Stoppage in transitu.—The right of stoppage ceases if the 
buyer, having obtained a bill of lading or other document showing 


rt) Maude and, Pollock, p, 338. 8, 1, ib, : ib, 
x Act IX of ries. 2222 §) +33, ib 
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title to goods, assigns it, while the goods are in transit to 4 
second buyer, who is acting in good faith and who gives valuable 
consideratton for them.® 

Pledge of bill of lading.—See “ Bai/ment.” 

Charter party is a written agreement by which a shipowner 
agrees to place an entire ship, or a part of it, at the disposal of a 
merchant for the conveyance of goods, binding the shipowner to 
transport them to a particular place for a sum of money which the 
merchant undertakes to pay as freight for their carriage. The 
charter party contains the contract of affreightment, and embodies 
the terms upon which the shipowner lends the use of the ship, and 
contains stipulations as to the nature of the voyage, the time and 
fnode of employing the vessel, the places of loading and delivery, 
the rode and time of paying the freight, the number of laying 
days (that is, the time allowed the freighter for loading and un- 
loading) and the rate of demurrage (that is the sum which is 
fixed as a remuneration to the shipowner for the detention of the 
ship beyond the time allowed.7) 

Limitation—v. ane. 

Stoppage in transity where bill of lading is pledged. 
Where a bill or lading or other instrument of title to any goods 
is, assigned by the buyer of such goods by way of pledge, to 
secure an advance made specifically upon it, in good faith, the 
seller cannot, extept on payment or tender to the pledgee of the 
advance so made, stop the goods in transit, ¢g.:+-(2) A sells 
and consigns goods to B of the value of Rs. 12,000. B assigns 
the bill of laning for these goods to C, to secure a specific ad- 
vance of Rs. 5,000 made to him upon the bill of lading by C. B 
becomes insolvent, being indebted to C to the amount of Rs. 9,000. 
A is not entitled to stop the goods except on payment or tender 
to C of Rs. §,000. (4) A sell and consigns goods to B of thé 
value of Rs. 12,000, B assigns the bill of lading for these goods 
to C, to secure the sum of Rs, 5,000 due from him to C, upon 
a general balance of account. B comes insolvent. A is entitled 
to stop the goods in transit without payment or tender to C of 
the Rs. 5,000.8 

Effect of delivery to carrier.—A delivery to a wharfinger 
or carrier of the goods sold, has the same effect as a delivery td 

. the buyer, but does not render the buyer liable for the price of 
goods which do not reach him, unless the delivery is so made as 
to enable him to hold the wharfinger or carrier responsible for 
the safe custody or delivery of the goods, eg.:—B, at Agra, 
orders of A, who lives at Calcutta, three casks of oil to be sent 


Maude and Pollock, pp. 289, 290. 


6) S. x02, Contract Act. 7) 
8) Contract Act, s, 103. 
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to him by railway. A takes three casks of oil directed to B to 
the railway station, and leaves them there without conforming to 
the rules which must be complied with in order to «ehder the 
railway company responsible for their safety, The goods do 
not reach B. There has not been a sufficient delivery to charge 
B in a suit for the price? 
Criminal breach of trust by carrier—v. dite. ° 
Raiiways, 


AutTHoRITIES—Aot IX of 1890 (extends to the whole of British India, inclusive of 
Upper Burma, and, in so far as it has been, or may be extended under the provi- 
sions of the Sindh-Peshin Railway Act 1887 of British Baluchistan, and applies 
also ta all subjects of Her Majesty within the dommuons of Princes and States in 
India in alliance with Her Majesty, and to all native subjects of Her Majesty 
without and beyond British India and those dominions): Goodeve's Railway 


Passengers (1885.} o_ 

Liability of railways as carriers.—The responsibility of 
a railway company for the loss, destruction, or deterioration of 
animals, or goods delivered to it to be carried by railway is that of 
a bailee, Under ss, 151, 152and 161 of the Indian Contract Act 
v. * Bailment”) a railway administration will therefore not be 
liable, if it has taken as much care of the goods or animals deli- 
vered to it as a man of ordinary prudehce would, under similar 
circumstances, take of his own goods of the same bulk, quality and 
value as the goods delivered, No agreement limiting that m- 
sponsibility is valid unless it is in writing and signed by, or on be- 
half of, the consignor, and is otherwise in the form approved by 
the Governvt-Cseneral in Council. Nothing in the Common Law of 
England or in the Carriers’ Act, 1865, regarding the responsibility 
of common carriers with respect to the carriage of antimals or godds 
affects the responsibility (as in this section defined) of a railway 
administration,* , 

Loss of, or injury to, animals.—In the case of the loss, 
destruction, or deterioration of animals, the responsibility of the 
railway company does not exceed, in the case of elephants or 
horses, Rs. 500 a head ; in the case of camels or horned cattle, 
Rs. 50 a head; or in the case of sheep, goats, dogs or other 
animals, Rs. ro a head, unless the respective animals have been 
at the time of their delivery for carriage declared to be of a 
higher value. 

Where such higher value has been declared, the railway com- 
pany may charge a higher rate of freight.” 

Passenger’s luggage.—A railway company is not respon- 
sible for the loss, destruction, or deterioration of any Inggage 
belonging to, or in charge of, a passenger unless a railway servant 
has booked it and given a receipt for it.3 


9) sgt, ib, 1) ActIX of x890,8,72. 2) 873, ibe 3) 8.74, ib, 
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Articles of special value,— When any articles of the nature 
mentioned in the next paragraph are contained in any parcel, or 
package delivered to a railway company for carriage by railway, 
and the value of such articles in the package or parcel exceeds 
Rs, 100, the railway company is not responsible for the loss, 
destruction or deterioration of the parcel or package, unless the 
consignor caused its value and contents to be declared, or de- 
clared them at the time of delivery, and if so required by the 
railway company, paid, or engaged to pay a percentage on the 
value so declared by way of compensation for increased risk.4 

Articles of special value (in alphabetical order).—Bank 
notes ; bills of exchange; carvings; china (articles of); clocks; cloths 
and tissue [of which gold or silver forms a part, not being the uni- 
YormSf an officer, soldier, sailor, police-officer or volunteer, or of 
any public officer, British or foreign, entitled to wear uniform]; 
.coral; ebony ; engravings ; essential oils used in the manufacture 
of ¢¢r or other perfume ; furs ; glass ( articles of ) ; gold and silver 
[coined or uncoined, manufactured or unmanufactured] ; hundis ; 
ivory ; jewellery ; lace; lithographs ; maps; marble (articles of); 
musical instruments; musk; opium; paintings; pearls; photo- 

. graphs ; plated articles ; pdttery (art) ; promissory notes ; precious 
stones ; sandalwood ; scientific instruments ; sculpture ; securities 
(Government) ; shawls; silks; silver (coined or uncoined, manu- 
factured or unmanufactured); stamps (Government) ; time-pieces ; 
title-deeds ; trinkets ; watches ; works of art; writings.5 

Loss of, and damage to, articles of special value.— When 
any parcel or package of which the value has been declared as 


abovementioned, has been lost, or destroyed, or has deteriorated,: 


the compensation recoverable will not exceed the value so dg- 


clared, and the burden of proving the value so declared to have: 


been the true value will, notwithstanding anything in the declara- 
tion, lie on the person claiming the compensation.® 

Examination of articles of special value.—A railway 
company may make it a condition precedent of carrying a parcel 
declared to contain any article mentioned in the above list, that 
a railway servarit has been satisfied by examination or otherwise 
that the parcel actually contains the article declared to be therein.7 

Proof of loss, etc.—It is not necessary for the plaintiff, in 
any suit against a railway administration for compensation for 
loss, destruction, or deterioration of animals or goods delivered 
to it for carriage, to prove how the loss, destruction or deterio- 
ration was caused.® 

Claim to be made within six months.—A person will not 
be entitled to a refund of an over-charge in respect of animals 


4) s. 75, ib, 5) ib, Sch, IL. 6) ib. 7) ib. 8) 5, 74, ib, 
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or goods carried by railway, or to compensation for the loss, 
destruction, ot deterioration of animals or goods delivered to 
be carried, unless his claim to the refund or compensation has 
been preferred in writing by him, or on his behalf, to the railway 
administration within six months from the date of the delivery 
of the animals or goods for carriage by railway. .  , 

Suits for compensation for injury to through booked 
traffiic.—Notwithstanding anything in any agreément purporting 
to limit the hability of a railway administration, with regard to 
traffic while on the railway of another administration, a suit for 
compensation for loss of the life of, or personal injury to, a 
passenger, or for loss, destruction or deterioration of animals or 
goods where the passenger was, or the animals or goods were 
booked through over the railways of two or more railway adnfn-~ 
istrations, may be brought either against the railway company from 
which the passenger obtained his pass or purchased his ticket, or 
to which the animals or goods were delivered by the consignor, 
(as the case may be) or against the railway administration on whose 
railway the loss, injury, destruction or deterioration oecurred.? 

Loss of goods carried partly on inland waters,—When 
a railway administration under contradt to carry animals or 
goods by any inland water, procures the same to be carried in 
a vessel not being part of a railway, the responsibility of the 
railway administration for the loss, destruction, or deterioration 
of the animals,or goods during their carriage in the vessel, is the 
same as if the Vessel were purt of such a railway.? 

Liability of railways in respect of accidents at sea.—- 
When a railway administration contracts to carry passengers, 
animals, or goods, partly by railway and partly by sea, a condi- 
tion exempting the railway administration from responsibility 
for any loss of life, personal injury, cx loss of, or damage to, 
arfimals or goods which may happen “duking the carriage by sea 
from the act of God, the king’s enemies, fire, accidents from 
machinery, boilers, and steam, and all-and every other dangers 
and accidents of the seas, rivers, and navigation of whatever 
nature and kind soever'shall, without being expressed, be dcemed 
to be part of the contract, and subject to that condition, the 
railway administration shall, irrespective of the nationality or 
ownership of the ship used for the carriage by sea, be respon- 
sible for any loss of life, personal injury, or loss of, or damage to, 
animals or goods which may happen during the carriage by sea, 
to the extent to which it would be responsible under the Mer- 
chant Shipping Act, 1854, and the Amendment Act, 1862, if 
they were registered under the former of those Acts, and the 


9) 8. 77; ib. x) s, 80, ib, 2) s, 81, ib, 
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railway administration were owner of the ship and not to any 
greater extent.3 

Effect of delivery to carrier and stoppage in transitu 
—v. ante and “ Contract.” 

Cattle trespass on railway.—See ‘ Trespass.” 

Action for injuries to passengers.—An action by a pas. 
senger against a railway company in respect of injuries is found- 
ed entirely in negligence. The company do not warrant the 
safety of the passengers ; their undertaking or obligation as to 
them is that as far as human care (including in that term skill 
and foresight) can go, they will provide for their safe conveyance. 
Their duty or contract is, that all persons connected with the 
carrying and with the means and appliances of the carrying, 

wit the cariages, the road, the signalling, and otherwise, shall 
use care and diligence, so that no accident shall happen. It is 
always a question whether the mischief could have been reason- 
ably foreseen. Butif when everything has been done that human 
prudence can suggest for the security of the passengers, an acci- 
dent happens, the company will not be liable+ A plaintiff must 
not however have so far contributed to the injury by his own 
neglect, that but for sffch neglect the injury would not have 
happened. : 
° Limitation—v. azze. 


3) s. 82, ib? 
4) Goodeve's ‘ Railway Passengers,” Ed, 1885, pp. 47,59. 
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Avruorities—Contract Act (IX of 1872): and cases cited, 

Maintenance under English law denotes the offence com- 
mitted by a person who, having no interest in a syit, mgintains 
or assists either party, with money or otherwise, to prosecute or 
defend it. It and champerty are in England misdemeanours at 
Common Law and punishable with fine and imprisonment, It 
and champerty are also prohibited by several statutes, 

Champerty.—Every champerty implies a maintenance, but 
every maintenance1s not champerty. Champerty is the unlawful 
maintenance of a suit in consideration of some bargain io have 
part of the thing in dispute, or some profit out of it, if the suit%is 
successful. Under English law a champertous agreement is invalid 
and cannot be enforced. 

Law in India.—In India neither maintenance nor champerty 
is an offence, nor is a champertous agreement ger sé invalid. The 
specific English law of maintenance and champerty has not been 
introduced into India,t but champeitous agreements are void 
under s, 23 of the Contract Act if they fre opposed to public 
policy. x The Court will consider whether the transaction is merely 
the acquisition of an interest in the subject-matter of litigation 
bond fide entered into, or whether it is an tnfairor illegitimate 
transaction got up for the purpose merely of spoil or of litigation, 
disturbing the Peace of families and carried on from a corrupt and 
improper motive.? 

A fair agreement to supply funds to carry on a suit in 
consideration of having a share of the property, if recovered, 
ought not (in the opinion of the Privy Council) to be regarded 
agebeing, ger se, opposed to public policy. Indeed, cases may 
€asily be supposed in which it would be in furtherance of right and 
justice, and necessary to resist oppression, that a suitor who had 
a just title to property, and no means except the property it- 
self, should be assisted in this manner.3 But agreements of this 
kind are carefully watched by the Courts, and when found to be 
extortionate and unconscionable, so as to be inequitable against 
the party ; or to be made, not with the dond fide object of assist- 
ing a claim believed to be just, and of obtaining a reasonable 
recompense therefor, but for improper objects, as for the purpose of 
gambling in litigation, or of injuring or oppressing others by abet- 
ting and encouraging unrighteous suits, they are to be declared 
contrary to public policy, and effeet is not to be given to them.t 


x) 41nd, App, 45. L. R., 4 Ind, App., p.47, 
| L. R., x Ind, App, p. 241, : ib, oe oe 
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AUTHORITIES—-Code of Civil Procedure, ch. 40 : Act X of 1865: Act IV of 1882, 


When suits relating to public charities may be 
brought.—In case of any alleged breach of any express or con- 
tructive trusts created for public, charitable or religious purposes, 
or whenever the direction of the Court is deemed necessary for 
the administration of any such trusts, the Advocate-General act- 
ing ex-officio, or two or more persons having an interest in the 
tfust, and having obtained the consent in writing of the Advocate- 
General, may institute a suit in the High Court or the District 
Court within the local limits of whose civil jurisdiction the whole 
or any part of the subject-matter of the trust is situate, to obtain 
a decree—(a) appointing new trustees under the trust ; (4) vesting 
any property in the trustees under the trust ; (¢) declaring the 
proportions in which its objects are entitled ; (2) authorizing the 
whole or any part of its property to be let, sold, mortgaged, or ex- 
changed ; (¢) settling scheme for its management, or granting 
such further or other relief as the nature of the case may require. 
The powers conferred by this section on the Advocate-General 
may, outside the presidency towns, be, with the previous sanction 
of the Local Government, exercised also by thé Collector or by 
such officer as the Local Government may appoint in this behalf. 


Bequest to religious or charitable uses.—No man having 
a nephew or niece, or any nearer relative (v. “ Zutestacy: Table of 
consanguinity”) has power to bequeath any property to religious or 
charitable uses, except by a will executed not less than twglye 
months before his death, and deposited within six months from‘1ts 
execution in some place provided by law for the safe custody of the 
wills of living peisons : ¢.g., A having a nephew makes a bequest by 
a will not executed or deposited as required—for the relief of poor 
people ; for the maintenance of sick soldiers; for the erection or 
support of a hospital; for the education and preferment of or- 
phans ; for the support of scholars; for the erection or support 
of a school; for the building and repairs of a bridge; for the 
making of roads ; for the erection or support of a church ; for the 
repairs of a church; for the benefit of ministers of religion ; for 
the formation or support of a public garden ;—all these bequests 
are void.? 


» C, Pr, C. s. 539. 
2) Act X of 1865, s. 105, (does not apply to Hindus, ete.) 
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Cy pres doctrine —Chauities are favoured by law and receive 
a more liberal construction than gifts to individuals, The rule 
of cy prés is applied to charitable bequests, where from the ob- 
jecis of the bequest being unceitain, or the persons who are to 
take non-existent, or the bequest being unable to be carried into 
exact execution, or for other like causes, a literal executjon be- 
comes inexpedient or impracticable. The Court in such cases will 
carry out the will as nearly as it can accoiding to the original pur- 
pose or (as the technical expression is) 4 pres Thus the court 
may if necessary sanction a different scheme from that proposed 
by the testator, or if no object exists answering the description, 
may devote the subject of the bequest to other charitics. 

Transfer of property in perpetuity for benefit of 
public.—-The rule against “Perpetuily” (see “ Zransfer Mf 
Property: “ Perpetuity”) does not apply to property transferred 
for the benefit of the public in the advancement of teligion, 
knowledge, commerce, health, safety, or any other object object 
beneficial to mankind.+ ; 

Charitable and religious societies.—See “ Soczedies,” 

Any income derived from property solely cmployed for re- 
ligious or charitable purposes is exempt" from income-tax (v. 
© Income-tax,”) 

See “ Zrusts and Trustees.” 


3) 2 Story'’s Eq. Jur, 1169, 4) s. 17, Act IV of 1882. 
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AutHoririns—Act VI of 1882: Act VI of 1887: the same edited by L, P. 
° 7 Russell (1888) : and cases cited, 


Mode of forming company.—Any seven or more persons 
associated for any lawful purpose may, by subscribing their names 
to a memorandum of association and otherwise complying 
with the requisitions of the Act in respect of registration, form 
an uncorporated company with or without limited liability.7 For- 
eigners are persons within the meaning of this section, although 
te whole or any part of the business of the proposed company 
is intended to be transacted out of British India.? 


A promoter is one who undertakes to form a company with 
reference to a given project and to set it going, and who takes 
the necessary steps (a mere projector is not a promoter) to ac- 
complish that purpose. Promoters stand undoubtedly in a 
fiduciary position to the company.¢ A promoter is accountable 
to the company for all moneys secretly obtained by him from it 
just as if the relationship of principal and agent or trustee and 
cestut gue trust had really existed between him and the company 
when the mottey was so obtained.5 

Necessity for and effect of registrations—No company, 
association, or partnership consisting of more than ‘fez persons 
may be formed for the purpose of danking unless it is registered 
as a company under the Act, or is formed in pursuance of an 
Act of Parliament or some other Act of the Governor-General in 
Council, or by Royal Charter or Letters Patent; and no com- 
pany, association, or partnership consisting of more than ¢zwendty 
persons may be formed for the purpose of carrying on any other 
business that has for tts object the acquisition of gain by the com- 
pany, association or partnership, or by the individual members 
thereof, unless it is registered as a company under this Act, or is 
formed in pursuance of some other Act or of Letters Patent.® 
After registration of the memorandum and articles (if any) of as- 
sociation the Registrar gives a certificate of incorporation ; 
thereupon the subscribers to the memorandum of association, 
together with such other persons as may fromt ime to time be- 
come members of the company, become a body corporate by the 
name contained in the memorandum of assocation, capable of 


1) Act VI of 1882, s, 6, 4) 3 App. Cas,, 1230, 

2) ib, 3 Ch. Div., 44, v. post, “Prospectus,” 
3) 2C, P, Div,, sar 6) Act VI of 1882, s. 4. 
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exercising all the functions of an incorporated company and 
having perpetual succession and a common seal,7 

The memorandum of association is the charter of a com- 
pany and defines the limitation of its powers. The company is so 
to speak identified by its memorandum of association: it must 
be signed by each subscriber in the presence of, and be attested 
by, one witness at least, When registered it binds ‘the company 
and its members to the same extent as if cach member had sub- 
scribed his name thereto, and there were in the memorandum 
contained, on the part of himself, his heirs, executors and ad- 
ministrators, a contract to observe all the conditions of such 
memorandum subject to the provisions of the Act.? Every mem- 
orandum must contain (1) the name of the company; (2) the 
address of its registered office ; (3) the objects for which the com- 
pany is established. The memorandum of a company limited by 
shares or by guarantee must contain further particulars.9 (v. fos¢), 


No alteration of the memorandum, may be made by any 
company: this rule is subject to the following exception. A 
company limited by shares may so far modify the conditions con- 
tained in its memorandum, if authorized so to do by its regulations 
as originally framed, or as altered theredfter by special resolu- 
tion, as to (i) increase ifs capitai by the issue of new shares of 
such amount as it thinks expedient; or (ii) consolidate and divide® 
tts capital into shares of larger amount than its existing shares ; 
or (iii) convert its paid-up shares into stock ;* or (iv) reduce its 
capital ;* or (¥) sub-divide tts shares 3 or (vi) reduce its capital 
by cancellation of unissued shares ;+ or (vii) make the directors’ 
labtlity unlimited s 

Articles of association.—The memorandum of association 
may, in the case of a company limited by shares, and must in the 
case of a company limited by guarantee, or unlimited, be accom- 
panied, when registered, by articles of association signed by the 
subscribers to the memorandum of association, and presenting 
such regulations for the company as the subscribers deem expe« 
dient. The articles must be printed and signed by each sub- 
scriber in the presence of, and be attested by, one witness at the 
least ;7 and must together with the memorandum of association 
be delivered to the Registrar of Joint-stock Companies who will 
retain and register them.? The effect of the articles when regis- 
tered is to bind the company and its members to the same ex- 
tent as if each member had subscribed his name thercto, and as 

s. 41, ib. . 13, ib, 397; ib, 

a Se ee ib, : Russell, p, ri 3 z= Sri ie : Z tg ibe 


9} s5, 8, 9, 10, ib, 4) Ss, 23. ib. 8) 8, 40, il. 
I) S, 12, ib, 5) 8. 76, ib, 
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if such articles contained a contract on the part of himself, his 
heirs, executors and administrators to conform to all the regula- 
tions contained in such articles subject to the provisions of the 
Act29 Thearticles cannot extend the memorandum of association 
and cannot, except as expressly provided for, (v. avze) modify or 
alter it. If the articles conflict with the memorandum, the former 
must give way to the latter, for that is the morc important docu- 
ment of the two, and cannot be altered except in the particulars 
specified in the Act. The articles are a contract between all 
the shareholders to comply with the regulations contained in 
in them: they are binding until altered? in the manner prescrib- 
ed by the Act; that is, by a meeting duly called to pass a reso- 
lution altering them.3 The Act obliges a company to furnish to 
exery member at his request, on payment of a sum not exceed- 
ing one rupee for each copy, copies of the memorandum and 
atticles of association.+ 
The Hability of members of a company formed under the 
Act may, according to the memorandum of association, be limited 
either—(i) to the amount, if any, unpaid on the shares respective- 
ly held by them ; or (ii) to such amount as the members may re- 
spectively undertake b¥ the memorandum of association to contri- 
bute to the assets of the company in the event of its being wound 
“up. Acompany in which the liability of the members is limited 
in the first manner is called a company limited by shares, 
and in the second manner a company limited by guarantee. 
The memorandum of association of a company limited by shares 
must contain in addition to the particulars already noticed (v. 
ante) (i) the word “limited” after the name of the company; 
(ii) a declaration that the liability of members is limited ;, (iii) 
the amount of capital with which the company proposes to be 
registered, divided into shares of a certain fixed amount; no 
subscriber may take less than one share, and cach must write 
opposite to his name the number of shares he takes.6 The me- 
morandum of a company limited by guarantee must in addition 
to the particulars already noticed as common to every memoran- 
dum contain a declaration of guarantee and of the amount 
guaranteed.7 Where no limit is placed on the liabilty of mem- 
bers the company is called an unlimited company, Wherea 
company is formed as a limited company, the liability of the 
directors or managers of such company, or of the managing 
directors, may, if so provided by the memorandum of association, 
be unlimited.® For liability of members on winding up v. post. 
9) 5, 39, ib. 3) Russell, p, 32. 6) 3.8, ib, 
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Associations not for profit,—Where any association which 
might be formed under the Act as a limiled company proves to 
the Local Government that it is formed for the purpose of pro- 
moting commerce, art, science, charity, or any other useful ob- 
ject, and that it is the intention of such association to apply the 
profits, if any, or other income of the association in promoting 
its objects, and to prohibit the payment of any dividerid to its 
members, the Local Government may direct such association to 
be registered with limited liability without the addition of the 
word “limited” to its name; upon registration such an associa- 
tion enjoys all the privileges and is subject (with some few 
exceptions) to the obligations imposed on limited companies.? 

Stock and shares.—Stock in a trading company like shares, 
is a share in the capital stock of the company, differing chiefly 
from shares in being subdivisible into fractional parts and regis- 
tered upon a different plan of book-keeping. A share is an 
indivisible whole, whether subject to calls or paid-up. Stock is 
share capital fully paid-up and consolidated, The consolidated 
stock of a company can be bought just in the same way as the 
stock of the public debt can be bought, split up into as many por- 
tions and subdivided into as small fractidhs as the purchaser may 
please. Independently of that however, it possesses all the quah- 
ties of shares, It is in fact, simply a set of shares put togethef 
in a bundle? A stockholder in a trading or public company is 
in law and cpmmon parlance a shareholder. Shares or other 
interest of ariy member of a company under the Act are moveable 
property capable of being transferred in manner provided by the 
regulations of the company and are not of the nature of real 
estate. Each share in the case of a company having a capital 
divided into shares, must be distinguished by its appropriate 
number.3 

What is a “member.”—The subscribers of the memoran- 
dum of association under the Act are deemed to have become 
members of the company whose memorandum they have sub- 
scribed, and upon the registration of the company must be 
entered as such upon the register of members: and every other 
person who has agreed with a company under the Act to become 
a member of such a company, and whose name is entered on the 
register of members, is deemed a member of the company.+ 

How membership is acquired.—A man can only become 
a member of a company and a contributory by contract,’ and 
there is no difference between a contract to take shares and any 
9} s. 26, ib, 3} 8. 44, Act VI of 1882, 
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other contract. To constitute a binding contract to take shares 
in a company, when such contract is based upon application and 
allotment, it is necessary that there should be—(i) an application 
by the intending shareholder; (i!) an allotment by the directors 
of the company of the shares applied for ; and (ii!) a communi- 
cation by the directors to the applicant of the fact of such 
allotment having been made.7 

Allotment is generally neither more nor less than the accept- 
ance by the company of the offer of an intending shareholder to 
take shares: it is an appropriation of a certain number of shares, 
but not of specific shares® An application for shares must be 
accepted within a reasonable, time otherwise the applicant is not 
bound.9 

A transfer of shares or interest in a company must be 
registered by the company at the request of the transferor just as 
if the application had been made by the transferee.t This provi- 
sion is for the protection of the transferor in case the transferee 
fails to perform his duty. The ordinary contract on the sale of 
registered shares is only that the seller shall give to the purchaser 
a valid transfer, and dg all that is required to enable the pur- 
chaser to be registered as a member in respect of such shares; 
he purchaser’s duty (which is not altered by this section) being to 
get himself registered as such member? A transfer by the per- 
sonal representative of a deceased member of a company is, 
notwithstanding the representative may not himselfybe a member, 
of the same validity as if he was a member. No company under 
the Act has power to buy its own shares Any company regis- 
tered under Acts XIX of 1857 or VII of 1860 may cause its 
shares to be transferred in manner hitherto in use prior to the 
passing of Act VI of 1882, or in such other manner as the com- 
pany may direct.s 

Share-warrants to bearer.—A company limited by shares 
and authorized so to do may with respect to any share which is 
fully paid up, or with respect to stock, issue under their common 
seal a warrant called a “share-warrant” stating that the bearer 
thereof is entitled to the shares or stock therein specified, and 
may provide, by coupons or otherwise, for the payment of the 
future dividends on such shares or stock.© A share-warrant 
entitles the bearer to the shares or stock specified in it; such 
shares or stock may be transferred by the delivery of the share- 
warraut.? The bearer of a share-warrant who surrenders it for 


6) 29 Ch. D., 426, 1) s. 29, Act VI of 1882, 5) S. 223, ib, 
7) 1b, 2) Russell, pp. 27, 28. 6) S. 30, 1b. 
8) ob. 3) s. 46, Act VI of 1882, 7) S 3%; 1b, 
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cancellation is entitled to have his name entered as a member 
in the register of members.2 The bearer of a share-warrant may, 
if the regulations of the company so provide, be deemed to be 
a member of the company within the meaning of the Act either 
to the full extent, or for such purposes as may be prescribed by 
the regulations.9 . » 

Calls upon shares.—A company if so authorized may—(a) 
make arrangements on the issue of shares for a difference between 
the holders of such shares in the amount of calls to be paid, and 
in the time of payment of such calls; (4) accept from any 
member of the company who assents thereto the whole, or a part 
of the amount remaining unpaid on any share or shares held by 
him, either in discharge of the amount of a call payable in respect 
of any other share or shares held by him, or without any ceil 
having been made; (c) pay a dividend in proportion to the 
amount paid up on each share in cases where a larger amount is 
paid up in some shares than on others.? Every share is deemed 
to haye been issued and to be held subject to the payment of the 
whole amount thereof in cash, unless the same has been other- 
wise determined by a contract in writing, and filed with the 
es of Joint-stock Companies at or Before the issue of such 
shares.? 

Trusts.—No notice of any trust, express, implied, or construc. 
tive, will be entered in the register or be receivable.by the Regi.- 
trar in the casg of companies under this Act and registered in 
British India. *A person who takes shares in a company as a 
trustee is personally liable, and must seek his indemnity from the 
trust estate,+ 

Ultra vires.—The objects for which a company’ is formed, 
and which are defined in the memorandum of association, can- 
not be extended by the articles, and a contract made by the 
directors of a company upon a matter not included in the 
memorandum of association is w//va vires of the directors and 
is not binding on the company. Nor can such a contract be 
rendered binding on the company, though afterwards expressly 
assented to at a general meeting of shareholders. Being in its 
inception void, it cannot be ratified even by the assent of the 
whole body of shareholders.s Ifa company is acting wd¢ra vires, 
a single shareholder may get an injunction to restrain it.6 See 
also “ Contract.” 

Contracts by companies.—Contracts on behalf of any 
company under the Act may be made as follows :—(a) any 

8) 5, 32, ib. 2) s, 28, ib, 4} Russell, p, 12. 
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contract which if made between private persons would be by 
law required to be in writing, and, if made according to English 
law, to be under seal, may be made on behalf of the company 
in writing under the common seal of the company, and such 
contract may in the same manner be varied or discharged ; (2) 
any contract, which if made between private persons would be by 
law required to be in writing signed by the parties to be charged. 
therewith, may be made on behalf of the company in writing 
signed by any person acting under the express or implied author- 
ity of the company, and such contract may, in the same manner, 
be varied or discharged ; (¢) any contract, which if made between 
private persons would by law be valid, although made by parol 
(word of mouth) only, and not reduced into writing, may be made 
HY parol on behalf of the company by any person acting under the 
express or implied authority of the company 5 and such contract 
may, in the same way, be varied or discharged. All contracts duly 
made are effectual in law, and are binding upon the company and 
their successors, and all other parties thereto, their heirs and 
representatives, as the case may be.” For specific performance 
of contracts see ‘ Contract.” 


A promissory note, bill of exchange or hundi is 

, deemed to have been made, drawn, accepted, or endorsed on 
behalf of any company under the Act, if made, drawn, accepted, 
or endorsed ift the name of the company by any person acting 
under its authority, or if made, drawn, accepted, pr indorsed by 
or on behalf or on account of the company by any person acting 
under its authorty.? The official liquidator of a company has 
power with the sanction of the Court, to draw, accept, make and 


endorse any bill of exchange or promissory note in the name 
and on behalf of the company.9 


A contributory means a person liable to contribute to the 
assets of a company under the Act, in the event of the same being 
wound up.t If a contributory dies either before or after he has 
been placed on the list of contributories, his personal representa- 
tives, heirs and devisees are liable to contribute in discharge 
of the liability of such deceased contributory.” 


Liability of present and past members on winding up. 
—In the event of a company formed under the Act being wound 
up, every present and past member of such company is liable to 
contribute to the assets of the company to an amount sufficient 
for payment of the debts and liabilities of the company and 
the costs, charges and expenses of the winding up, and for the 


7) s. 67, Act VI of 1882, 9) s. 144 (7), ib, 2) s, 126, ib, 
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payment of such sums as may be required for the adjustment of 
the rights of the contributories amongst themselves with the fol- 
lowing qualifications, v73., (A) No past member is liable (2) to 
contribute to the assets of the company if he has ceased to be 
a member for one year or upwards prior to the commencement 
of the winding up; (4) to contribute in respect of, any debt or 
liability of the company contracted after the time at which he 
ceased to be a member; (¢) to contribute to the assets of the com- 
pany unless the Court is satisfied that the present mémbers are 
unable to satisfy the contributions required to be made by them, 
The liability of past members is a liability to contribute to the 
general assets of the company, against which assets, creditors (at 
whatever time their debt may have been contracted) have equal 
rights. In estimating the debts to which a past member is liabie, 
all dividends paid on those debts under the winding up must be 
deducted. (B) In the case of a company limited by shares 
no contribution will be required from any member exceeding the 
amount (if any) unpaid on the shares in respect of which he is 
liable as present or past member. (C) In the case of a com- 
pany limited by guarantee no contribution will be required 
from any member exceeding the amouiit on the undertaking 
entered into on his behalf by the memorandum of association. 
(D) Nothing in the Act invalidates any provision in a policy of 
insurance or other contract, whereby the liability of individual 
memibers upon any such policy or contract is restricted, or where- 
by the funds of the company are alone made liable in respect of 
such policy or contract, (E) No sum due to a member in his 
character as member, by way of dividend, profits or otherwise, will 
be deemed to be a debt of the company payable to such member 
in 2 case of competition between himself and any other creditor 
not being a member of the company ; but any such sum may be 
taken into account for the purpose of the final adjustment of the 
rights of the contributories amongst themselves,3 
Directors.—A company as an abstract being, can represent or 
do nothing. It can only act by its managers. The directors are 
a body to whom are delegated the duty of managing the general 
affairs of the company. They are trustees or agents of the com- 
pany. As regards the shareholders they are trustees of the com- 
pany’s money and property; as regards strangers they are agents 
in the transactions they enter into on behalf of the company. 
Their personal liability as agents in suits npon contracts made by 
them is governed by the ordinary law of principal and agent. 
Directors are trustees for the shareholders. Ifthey abuse their 
powers to the damage of the company, for their own benefit, 
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they are liable to make good the breach of trust to their cesta gue 
érust like any other trustees. But directors are not trustees for 
the creditors of the company. Creditors have no greater rights 
against the directors than against any other member of the com- 
pany. They have only those statutory rights against the members 
which are given them in the winding up. The authority of the 
directors is defined by the articles of association.t All acts done 
by them within the limits of their authority are binding on the 
company, but not any acts done for objects which the eompany 
has no power to entertain.’ The Court has power to compel 
delinquent directors, officers and managers to repay any monies 
misapplied, or retained by them, or for which they have become 
accountable, or assess damages against them by way of compen- 
sation.® : ‘ 

Liability of director whose liability is unlimited.— 
With respect to the contributions required in the event of the 
winding up of a limited company from any director or manager 
whose liability is unlimited there exists the following modification 
of the rules in the last paragraph but one mentioned (v. azte)— 
(2) subject to the provisions in the Act contained any such 
director or manager, Whether past or present, will in addition 
to his liability (if any) to contribute as an ordinary member, be 

"tiable to contribute as if he were at the date of the commence- 

ment of such swinding up, a member of an unlimited company ; 
(4) no contribution required from any past director or manager 
in respect of any debt or liability of the company céntracted after 
the time at which he ceased to hold such office shall exceed the 
amount (if any) which he is liable to contribute as an ordinary 
member of the company ; (c) no contribution required from any 
past director or manager who has ceased to hold such office for 
a period of one year or upwards prior to the commencement 
of the winding up shall excecd the amount (if any) which he is 
lable to contribute as an ordinary member of the company ; 
(2) subject to the provisions contained in the regulations of the 
company, no contribution required from any director or mana- 
ger shall exceed the amount (if any) which he is liable to 
contribute as an ordinary member, unless the Court thinks it 
necessary to require such contribution in order to satisfy the debts 
and liabilities of the company, or the costs, charges and expenses 
of the winding up.7 

Companies’ power to refer to arbitration—v. “ Arbitra- 
tion. 

6H. 1. C,, 419. 6) 5. 2t4, Act VI of 1882, 
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Articles of association may be altered or supplemented 
(subject to the provisions of the Act and to ihe conditions jn the 
memorandum of association) in genetal meeting by the passing 
of a special resolution.® : te 

A special resolution is a resolution passed by a majority 
of not less than three-fourths of such members of the company 
for the time being entitled to vote, as may be present in person 
or by proxy (where proxies are allowed) at any general meeting, 
of which notice specifying the intention to propose such reso- 
lution has been duly given, and such resolution has been con- 
firmed by a majority of such members for the time being entitled, 
according to the regulations of the company, to vote, as may be 
present in person or by proxy at a subsequent gencral meeting of 
which notice has been duly given, and held at an interval of sot 
less than 14 days, nor more than one month, from the date of 
the meeting at which such resolution was first passed,9 

A prospectus issued to the public js the basis of the con- 
tract to take shares.t Its proper office is to invite the public 
to take shares in the new company. Every prospectus and every 
notice inviting persons to subscribe for shares in any joint stock 
company, must specify the dates and nfimes of the parties to 
any agreement enforceable by law which has been entered into 
by the company, or the promoters, directois or trustees thereof, 
before the issue of such prospectus or notice (whether subject 
to adoption by, the directors, or the company, or otherwise), and 
which might feasonably influence a person in determining whether 
he would, or would not become a shareholder in the company : 
and any prospectus or notice not specifying the same, is fraudu- 
lent on the part of the promoters, directors and officers of the 
company knowingly issuing the same, as regards any person 
taking shares in the company on the faith of such prospectus, 
unless he has had notice of such contract? As to fraud and 
misrepresentation v. ‘ Contract.” 

Winding up of a company may either take place (2) com- 
pulsorily by the Court; (4) voluntarily by the company itself; 
(¢) subject to the supervision of the Court, 

Winding up by Court may take place (2) whenever the 
company has passed a special resolution requiring the company 
to be wound up by the Court; (4) whenever the company does 
not commence its business within a year from its incorporation, 
or suspends its business for the space of a whole year ; (c) when- 
ever the members are reduced in number to less than seven ; (d) 
whenever the company is unable to pay its debts; (e) whenever 


8} 8. 76, ib, x} 17 Beav., a 
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for any other reason of a like nature the Court is of opinion that 
it is just and equitable that the company should be wound up,3 
The application for winding up must be made by petition pre- 
sented by the company, or by any onc or more creditor or 
creditors of the company, or contributory or contributorics,4 


Procedure.—The winding up commences with the present- 
ment of the petitions The petition is then either dismissed, or 
an order made for winding up the company. A copy of the order 
is forwarded to the Registrar. Such order is deemed to be a 
notice of discharge to the servants of the company except when 
the business of the company is continued.© The Court has 
power to stay proceedings.? If proceedings are continued, the 
Court appoints one person or more as official liquidator or 
liquidators. As soon as may be after the winding up order the 
Court settles a list of contributories, causes the assets of the 
company to be collected and applied in discharge of its liabili- 
ties existing at the date of the order. The Court may exclude 
creditors not proving within a certain time to be fixed by it 
The Court adjusts the rights of the contributories amongst them- 
selves, and distributes any surplus that may remain among the 
parties entitled thereto,t When the affairs of the company have 
ebeen completely wound up, the Cout makes an order that the 
company be dissolved from the date of such order, and the 
company is dis$olved accordingly. The order is then reported to 
the Registrar.3 All orders made by the Court during the winding 
up are enforceable in the same manner as decrees in any suit 
pending in such Court,4 and re-hearings and appeals may be 
had in the same manner, and subject to the same conditions in 
and subject to which, appeals may be had fiom any order.or 
decision of the same Court in cases within its ordinary juris- 
diction, subject to the provision that notice of the appeal or 
rehearing must be given within three weeks after any order 
complained of has been made.s 


Voluntarily winding up of a company under the Act may 
take place—(a) whenever the period (if any) fixed for the dura- 
tion of the company by the arlicles of association expires, or 
whenever the event, if any, occurs upon the occurrence of which 
it is provided by the articles that the company is to be dissolved, 
and the company in general meeting has passed a resolution 
requiring the company to be wound up voluntarily ; (2) when- 
ever the company has passed a special resolution requiring the 


3) Ss. 128, ib. 3 8. 138, ib, 2) 8. 159, ib. 
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company to be wound up voluntarily ; (¢) whenever the company 
has passed an extraordinary resolution to the effect that it has 
been proved to its satisfaction that the company cannot by 
reason of its liabilities continue its business, and that it is advis- 
able to wind up the game.6 During the winding up the corporate 
state and powers of the company continues, but all transfers 
of shares, except transfe1s made to or with the sanction of the 
liquidators, or alteration in the status of the members of the 
company, taking place after the commencement of the winding 
up are void.7 . : ; 

The company must appoint liquidators, and upon their appoint- 
ment all the powers of the directors cease, except In so far as the 
company in general meeting or the liquidators may sanction the 
continuance of such powers.2 The liquidators or contributories 
may apply to the Court on motion to determine any question 
arising on the winding up, or to exercise all or any of the 
powers which the Court might exercise if the company were being 
wound up by itself2 The liquidators on the conclusion of the 
winding up make up an account and lay it before the company 
at a general meeting, and make a return of such meeting having 
been held to the Registrar: on the expifation of three months 
from the date of the registration of such return the company is 
deemed to be dissolved. The voluntary winding up of a com- 
pany is no bar to the right of any creditor to have the same 
wound up by the Court, if the Court is of opinion that the rights 
of such creditor will be prejudiced by a voluntary winding up.? 

Winding up subject to supervision of Court.—When a 
resolution has been passed by a company to wind up voluntarily, 
the Court may make an order directing that the voluntary wind- 
ing up shall continue, but subject to such supervision of the 
Court, and with such liberty for creditors, contributories, or others 
to apply to the Court, and generally upon such terms and subject 
to such conditions as the Court thinks just.3 So far as the Court 
does not interfere, a winding up under supervision remains essen- 
tially a voluntary winding up; but the Court has full authority to 
interfere, and to exercise to any extent the power which it might 
have exercised if an order had been made for winding up the 
company by the Court.+ 

Liquidators who may be either official or non-official are 
persons appointed either by the Court (when they are called 
* official”) or by the company, on a winding up, for the purpose 
of assisting and conducting the proccedings therein. All the pro- 
perty, effects and actionable claims to which the company is or 


4 Ss. 173, ib, a s. 177, ib. 1) ss, 186, 187, ib, 3} s. 1gt, ib. 
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appears to be entitled must be taken by an official liquidator into 
his custody or under his controls An official liquidator has 
power with the sanction of the Court to bring and defend suits, 
prosecutions and other legal proceedings on behalf of and in the 
name of the company : and generally to carry on the business of 
the company, atid to do all such things as may be necessary for 
winding up the affairs of the company and distributing its assets.® 
The liquidators under a voluntary winding up may zthout the 
sanction of the Court exercise all the powers given to official liqui- 
dators.7 Where an order is made for a winding up subject to the 
supervision of the Court the liquidator appointed may, subject 
to any restrictions imposed by the Court, exercise all his powers, 
without the sanction or intervention of the Court, in the same 
a as if the company were being wound up altogether valun- 
tarily. 

Dispositions after commencement of winding up.— 
Where any company is being wound up either by the Court or 
under its supervision, all dispositions of the property of the com- 
pany, and every transfer of shares, or alteration in the status of 
the members of the company, made between the commencement 
of the winding up and the order for winding up are, unless the 
Court otherwise orders, void,9 

o Fraudulent preference.—Every conveyance, mortgage, deli- 
very of goods, payment, execution, or other act relating to pro- 
perty, which would if made or done by or against any individual 
trader, be deemed, in the event of his insolvency, to have been 
made or done by way of undue or fraudulent preference of the 
creditors of such trader, is, if made or done by or against any 
company (in the event of such company being wound up under 
the Act) invalid For the purposes of this section an application 
or resolution for, winding up a company, correspond with an act 
of insolvency in the case of an individual trader. (see “ Zzsoluency.”) 
Any conveyance or assignment made by any company formed 
under the Act of all its estate and effects to trustees for the benefit 
of all its creditors, is void.? 

The documents kepts by the Registrar of Joint-stock 
Companies may be inspected by any person on payment of the fee 
(not exceeding one rupee for each inspection).3 

Companies formed and registered under Act XIX of 
1857 and Act VII of 1860.-~Subject to some few qualifica- 
tions and exceptions, Act VI of 1882 applies to companies 
formed and registered under these Acts: the provisions of the Act 

5) s. 143, Act VI of 1882, 8) s. 195, ib, 2) ib. 
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relating to companies registered but not formed under the Act 
also apply, with a qualification, to companies registered but not 
formed under these Acts.+ 

Banks of Bengal, Madras and Bombay.—The Indian 
Companies Act VI of 1882 does not apply to these bankss which 
are governed by Act XI of 1876 as amended by Act V of 1879. 

Priority of debts.—In the distribution of the assets of any 
company being wound up the following debis are to be paid in 
priority to all others, though ranking equally amongst them- 
selves :—(a) all revenue, taxes, cesses and rates ; (4) all wages or 
salary of any clerdx or servant in respect of services rendered to 
the company within the two months next before the commence- 
ment of the winding up, not excecding Rs. 1,000 for each clerk 
or servant; (¢) all wages of any labourer or workman, nét 
exceeding s00 rupees for each, whether payable for time or picce- 
work in respect of services rendered to the company within the 
aforementioned time. Subject to the retention of such sums as 
may be necessary for the cost of administration, or otherwise, 
the foregoing debts must be discharged forthwith and paid in full, 
unless the assets of the company are ingufficient to meet them, 
in wee case they will abate in equal proportions among them- 
selves. 


4) S, 222, 1b, 5) S- 256, 1b, 6) Act VI of 1887. 
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CONTEMPT OF COURT AND CONTEMPT OF 
AUTHORITY OF PUBLIC SERVANTS. 


AuTHORITIES—Folkard's Law of Libel and Slander (4th ed.) : Indian Penal 
Code: Criminal Procedure Cede; and cases cited, 


ConTEMPT or CouRT. 


Offence and remedy the same in India as in Eng- 
land —The High Courts in the Presidencies are superior Courts 
of Record, and the offence of contempt, and the powers of the 
High Court for punishing it, are the same in India as in Eng- 
laid, not by virtue of the Penal Code for British India and 
the Code of Criminal Procedure (1882), but by virtue of the 
Common Law of England. By the Common Law every Court of 
Record is the sole and exclusive judge of what amounts to a 
contempt of Court.t The power of committal of a person for 
contempt is given to Courts of Justice for the purpose of ensuring 
the better and more secure administration of justice? The High 
Courts in addition to these powers (inherent in them as superior 
Courts of Record) have all the powers given under the Penal 

“and Criminal Procedure Codes (v. Zost), 

The remedies for contempt of Court are various, and are 
either summary—as by the immediate apprehension of the offen- 
der, and imposition of a fine, or commitment to prison or both ;— 
by attachment ; by rule to show cause why an attachment should 
not issue ; by requiring the offender to find sureties for his good 
behaviour.3 

Nature of the offence.—Offences of this nature may consist: 
either (i) in the more gross violation of decency, by making use 
of contumelious and insolent language in the face of the Court, 
or otherwise offending against decency or the decorum to be 
observed in all Courts of Justice ; (ii) in wilfully disregarding an 
order lawfully made by a competent Court in defiance of its 
authority ; ¢g. a witness refusing to answer proper questions, 
or to produce documents liable to be produced ;¢ (iii) in the 
publishing of reflections on the purity of the proceedings of a 
Court of Justice tending to obstruct the course of justice ; (iv) in 
calumniating the parties concerned in causes before the Court, 
and attempting to prejudice the minds of the public against 
suitors and others, before the cause is heard; (v) in threatening 
a judicial officer, sending or offering a bribe to a Judge, or 

1) L_L.R.,, 10 Cal, 10g, 3) Folk., 64x. 
2) 2 Myl, and Cr, 339. 4) ves. 485, Cr. Pr, C, 
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otherwise endeavouring by private communication to influence 
by private feelings the conduct of any one invested with the duty 
of judicially disposing of matters pending ina Court of Justices 

Publications reflecting on and threats against suitors 
and witnesses, and all attempts to prejudice the mind of the 
public against persons concerned as parties in causes before the 
cause is finally heard, are contempts. A threatening letter ad- 
dressed and sent by the plaintiff to the defendant pending the suit 
has been held to be a contempt: so also threatening a peti- 
tioner in the Divorce Court to publish concerning him a statement 


of facts unless he withdraws his petition.‘ 
Conremprs or LawruL Aursority or Pubic Smrvants, 


These contempts are (1) absconding to avoid service, oe 
summons, or order proceeding from a public servant ; (2) prevent- 
ing service of summons or other proceeding, or preventing publica- 
tion thereof ; (3) non-attendance in obedience to an order from a 
public servant, @g., on a summons to appear as a witness ; (4) 
omission to produce a document to a public servant by a person 
legally bound to produce such document, (5) omission to give 
notice or information to a public servant by a person legally bound 
to give notice or information ; (6) furnishing false information ; (7) 
refusing oath when duly required to take oath by a public servant; 
(8) refusing to answer a public servant authorized to question ; 
(9) refusing to sign statement ; (ro) false statement on oath to 
public,servant or person authorized to administer oath ; (11) false 
information, with intent to cause a public servant to use his lawful 
power to the injury of another person; (12) resistance to the taking 
of property by the lawful authority of a public servant ; (13) ob- 
structing sale of property offered for sale by authority of a public 
servant ; (14) illegal purchase or bid for property offered for gale 
by authority of a public servant ; (15) obstructing public servant 
in discharge of his functions ; (16) omission to assist public servant 
when bound by law to give assistance ; (17) disobedience to an 
order duly promulgated by a public servant ; (x8) threat of injury 
to a public servant ; (z9) threat of injury to induce any person 
to refrain from applying for protection to a public servant,? 

Prosecution.—-A person guilty of the above contempts must 
(except in the cases mentioned in the next paragraph), be prose- 
cuted in the ordinary manner before a Criminal Court, No ‘ 
Court, however, can take cognizance of offences 1—17 (both in- 
clusive ; v. azze), except with the previous sanction, or on the 
complaint, of the public servant ¢oncerned, or of some public 


5) Folk, pp, 630-~64x. 6) Folk., ib, 7) ss. ry2—z90, Indian Penal Code. 
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servant to whom he is subordinate.2? When any Civil, Crixinal 
or Revenue Court is of opinion that there is ground for inquir- 
ing into any of these offences (1—17) committed before it, or 
brought under its notice m the course of a judicial proceeding, 
it may send the case for enquiry or trial to the nearest Magistrate 
of the first class.9 A Civil or Revenue Court may also in certain 
cases conimit the offender to the High Court.? 


Procedure in certain cases of contempt (z) when 
offences 4, 7, 8, or 9, or the offence of intentionally insulting or 
interrupting a public servant sitting in any stage of a judicial 
proceeding? is committed in the view or presence of any Civil, 
Criminal, or Revenue Court, the Court may cause the offender, 
whether he is an European British subject or not, to be detained 
th custody ; and at any time before the rising of the Court on the 
same day may, if it thinks fit, take cognisance of the offence 
and sentence the offender to fine not exceeding Rs. 200, and, 
in detault of payment, to simple imprisonment for a term which 
may extend to one mouth, unless such fine be sooner paid? 
If the Court considers that the sentence which il is empowered 
to pass by this sectiog is not adequate, or is of opinion for any 
other reason that the case should not be disposed of by it, it may 
send such case before a Magistrate competent to try it, and may 
require security for the appearance of the accused person. But if 
the case is not sent to a Magistrate and the Court offended against 
itself deals with the offender, there is an appeal from any sentence 
it may pass against him. When any Court has under s. 480 
(v. ande) adjudged an offender to punishment for refusing or omit- 
ting to do anything which he was lawfully required to do, or for 
any intentional insult or interruption, the Court may discharge the 
offender on submission or apology. 

A Court of Session may charge a person for any offence 
referred to above (1—17) and committed before it, or brought 
under its notice in the course of a judicial proceeding, and may 
commit, or admit to bail, and try, such person upon its own charge.$ 

Witness refusing to answer, ete.—~If any witness before a 
Criminal Court refuses to answer such questions as are put to him, 
or to produce any document in his possession or power which 
the Court requires him to produce, and does not offer any reason- 
able excuse for such refusal, such Court may, for reasons to be 
recorded in writing, sentence him to simple imprisonment, or, 
by warrant under the hand of the presiding Magistrate or Judge, 
commit him to the custody of an officer of the Court, for any term 

8) Cr. Pr. C., 5, 195. zy 8. 478, ib. s. 486, ib, 


4) 
9) s. 476, ib, 2) s, 228, Indian PenalCode, 5) s. 477, ib, 
3)" Se 480, Cr, Pr, C. , 
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not exceeding seven days, unless in the meantime such person 
consents to be examined and to answer, or to produce the docu- 
ment, In the event of his persisting in his refusal he may be 
dealt with as aforesaid, and, in the case of a Court established by 
Royal Charter (High Court) will be decmed guilty of a con- 
tempt.6 ? F 
Restricted powers of certain Judges and Magistrates. 
—Except as above mentioned no Judge of a Criminal Court or 
Magistrate, other than a Judge of a High Court, the Recorder 
of Rangoon and the Presidency Magistrate is competent to try 
any person for any offence in the nature of a contempt, when 
such offence is committed before himself or in contempt of his 
authority, or is brought under his notice as such Judge or Magis- 
trate in the course of a judicial proceeding.” a 


6) s, 485, ib. 7) s. 487, ib. 
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AuTHoritTinrs—Act IX of 1872 (Indian Contract Act): The same edited with 
notes ty Sir Henry Cunningham and H. H. Shephard, 6th Ed.; Act I of 1877 
(Specific Relief): Cases cited, 

Contract law in India.—The Indian Contract Act is not 
exhaustive of the Law of Contract in India. As to that portion of 
the Law of Contract which is contained in the Act, the Indian and 
English Law of the Contract are, in the main, the same. Certain 
portions of the Law of Contract are not dealt with, vz. contracts 
affecting land (dealt with by the Transfer of Property Act), con- 
tracts affecting negotiable instruments (dealt with by Negotiable 
Instruments Acts) and certain others, Special enactments, not 
expressly repealed by the Contract Act, dealing with particular 
contracts such as seamen’s contracts under the Merchant Ship- 
ping Act, are exempted from the operation of the Contract Act.? 
The Contract Act is applicable in all Courts and to people of all 
yaces within the British territories? The High Courts, however, 
in their Original Jurisdiction still administer their own law to 
Hindus and Mahomedans in the matter of contracts, in cases 
other than those directly provided for by this, or any other Act, as 
in the application in the case of Hindus of the rule of Hindu Law 
known as damdupai, according to which the interest recoverable 
at one time by a creditor cannot exceed the principal sum. These 
cases are, however, comparatively few and unimportant. 

Foreign contracts.—Ifthe contract was made in British India, 
it will be expounded according to the law of British India; if ab- 
road, according to the law of the country where it was made, 
because in the conflict of laws it is generally agreed that the law 
of the place where the contract is made is p7tmé@ facie that which 
the parties adopted or ought to be presumed to have adopted as 
the footing upon which they dealt, and that such law therefore 
ought to prevait in the absence of circumstances indicating a 
different intention, as, for instance, that the contract is to be entire- 
ly performed elsewhere, or that, that the subject-matter is immove- 

_able property situate in another country and so forth; the general 
tule therefore is that the rights of parties to a contract are to 
be judged by that law by which they intended or are presumed 
from circumstances to have intended to have bound themselves.3 

Usage and custom—See “ Custom and Usage.” 

A contract is an agreement enforceable by law. In its forma- 
tion there are two stages, (A) a prodosal by one party called the 


1) s.z. Act IX of 3872, 2) 4B.L. R, 76. 3) LR.Q Bap 
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promisor ; (B) an assent to the proposal by which the proposal is 
accepted by the other party (called the promisee), An accepted 
proposal is a promise. Every promise, and every set of promises 
forming the consideration for each other, is an agreement ; and an 
agreement enforceable by law, Z.¢., an agreement which fulfils the 
conditions of sec. ro (v. gost) is a contract. An agreement not 
enforceable by law is said to be void.+ 

The communication of a proposal is complete when it 
comes to the knowledge of the person to whom it is made. 

Of an acceptance (as against the proposer) when it is put in 
the course of transmission to him so as to be out of the power 
of the acceptor; as against the acceptor, when it comes to the 
knowledge of the proposer. 

The communication of a revocation is complete Tas 
against the person who makes it) when it is put into a course of 
transmission to the person to whom it is made, so as to be out of 
the power of the person who makes it ;.as against the person to 
whom it is made, when it comes to his knowledge.5 

A proposal may be revoked at any time before the com- 
munication of its acceptance is completesas against the proposer, 
but not afterwards.® 

An acceptance may be revoked at any time beforet ha 
communication of the acceptance is complete as against the 
acceptor, but not afterwards.” 

Contracts by letters or telegrams,—The following exam- 
ples of the communication and revocation of proposals and ac- 
ceptances in the case of contracts by letter or telegram illustrate 
the foregoing rules. (1) A proposes by letter to sell a horse to 
B at a certain price : the communication of the proposal is com- 
plete when B receives the letter. (i) B accepts A’s proposals by ' 
a letter sent by post; the communication of the acceptance is 
complete as against A, when the letter is posted ; as against B, 
when the letter is received by A. (111) A revokes his proposal 
by telegram : the revocation is complete as against A when the 
telegram is despatched. It is complete as against B, when B re- 
ceives it. B revokes his acceptance by telegram : B’s revocation 
is complete as against B when the telegram is despatched and as 
against A when it reaches him. (iv) A proposes by a letter 
sent by post to sell his horse to B: B accepts the proposal by 
a letter sent by post. A may revoke his proposal at any time be- 
fore, or at the moment when, B posts his letter of acceptance, 
but not afterwards. B may revoke his acceptance at any’ time 

4} 8, 2, Act IX‘of 1872, 6) 8,5, ib. 
5) 5.4, ib. 7) ib, 
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before, or at the moment when, the letter communicating it 
reaches A, but not aflerwards.8 

A proposal is revoked (1) by the communication of notice 
of revocation by the proposer to the other party ; (2) by the lapse 
of time prescribed in such proposal for its accentance, or (if no 
time is prescribed) by the lapse of a reasonable time, without 
commurfication of the acceptance; (3) by the failure of the ac- 
ceptor to fulfil a condition precedent to acceptance ; (4) by the 
death or insanity of the proposer, if the fact of his death or 
insanity comes to the knowledge of the acceptor before accept- 
ance? 

What is a good acceptance.—A proposal when properly 
accepted becomes a promise, but in order to convert a proposal 
into a promise, the acceptance must he (1) absolute and unquali- 
fied ; (2) expressed in some usual and reasonable manner, unless 
the proposal prescribes the manner, in which itis to be accepted. 
If the proposal does so, and the acceptance is not made in such 
manner, the proposer may within a reasonable time after the ac- 
ceptance is communicated to him, insist that his proposal shall 
be accepted, in the prescribed manner and not otherwise. But 
if he fails to do so he a€cepts the acceptance.?_ Proposals or ac- 
ceptances may be made either in words (in which case the promise 

eis said to be express) or otherwise than by words (in which case 

the promise is said to be implied)? Therefore a proposal may 
be accepted either by words or by act of the accepting party, as 
by the performance of the conditions of a proposal or-by the receipt 
of consideration 3 

Advertisements.—So in the case of advertisements offering 
reward for the discovery of a crime, or the recovery of a lost 
article, etc., the person who discovers the crime, or recovers~the 
article, accepts the adyvertiser’s proposal, in doing that which the 
advertiser requires, and is entitled to, and to sue for, the reward. 

All agreements are contracts if they are made (1) by the 
free consent of parties competent to contract ; (2) for a lawful con- 
sideration ; (3) with a lawful object ; and (4) if they are not by the 
the Act expressly declared to be void. Writing is also necessary 
in the case of certain contacts, vz, sales, leases, negotiable 
instruments and certain transactions under the Trust Act (s. 5) 
and the Companies Act (Act VI of 1882, sec. 67). Certain con- 
tracts are required further to be registered. See “ Registration.” 


Every person is competent to contract who (1) is of 
the age of majority, according to the law to which he is subject, 
see “ Minority” ; (2) is of sound mind, see gost and “ Lunacy” 


3} 88, 4, §, ib, x) 8.7, ib. 3) s, 8, 1b. 
9) §, 6, 1b, 2) $,9, 1b. 4) §. 10, ib, 


CONTRACT. 153 


and (3), who is not disqualified from contracting by any law to 
which he is subject ; see ‘ Marriage.” 

Contracts of minors.—See “ Minority and Minors.” 

Contracts of lunaties.—See “Lunacy.” 

Soundness of mind.—A person is said to be of sound mind 
for the purpose of making a contiact, if at the time when he makes 
it, he is capable of understanding it, and of forming a rational 
judgment as to its effect upon his interests. A person who is 
usually of unsound mind may make a contract in a lucid interval. 
A person who is usually of sound mind, but occasionally of un- 
sound mind, as in the case of a sane man delitious from fever, 
may not make a contract when he is of unsound mind, 4g, 
during the delirium.s 

Drunkenness,—-A man who is so drunk that he cannot urf 
derstand the terms of a contiact, or form a rational judgment 
as to its effect upon his interests, cannot contract whilst such 
drunkenness lasts,® : 

Free consent.—Two or more persons are said to consent 
when they agree upon the same thing, in the same sense? Con- 
sent is said to be /vee, when it is not caused by (1) coercion ; (2) 
undue influence ; (3) fraud ; (4) misrepresentation ; or (s) mistake.® 

Agreements entered into without free consent are voidable at the 
option of the party whose consent was caused by (x), (2), (3), 
or (4). When consent to an agreement is caused*by coercion, 
undue influence,,fraud, or misiepresentation, the agreement is a 
contract voidable at the option of the party whose consent was 
so caused.9 For his :emedies v. gost. A contract entered into 
by mistake is void ; v. fost. The distinction between a void and 
voidable agreement is that the former never existed in the eye 
of the law and cannot be confirmed, whereas the latter exists 
until the party at whose option it can be set aside, elects to do 
so. The option to treat a contract as voidable cannot be ex- 
ercised if it would injure third parties, or unless there can be 
vestitutio tn integrum. 

A fraud or misiepresentation, which did not cause the consent 
to a contract of the party on whom such fraud was practised, or 
to whom such misrepresentation was made, does not render a con- 
tract voidable. If consent was caused by misrepresentation or by 
fraudulent silence (v. ane,  Hraud”) the contract is nevertheless 
not voidable, if the party whose consent was so caused had the 
means of discovering the truth with ordinary diligence: ¢.g, (1) 
A intending to deceive B, falsely represents that 500 maunds 
of indigo are made annually at A’s factory, and thereby induces 


5) 8.12, ib, 7) 5.13, ib, s. 19, 1b, 
6) 1b, 3} 8. 14, 1b, 9) = 
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B to buy the factory. The contract is voidable at the option 
of B. (2) A by misrepresentation, leads B erroneously to believe 
that 500 maunds of indigo are made annually at A’s factory. 
B examines the accounts which show that only 400 maunds 
have been made. After this B buys the factory. The contract 
is notevoidable on account of A’s misrepresentation. (3) A frau- 
dulently informs B that A’s estate is free from incumbrance, 
B thereupon buys the estate. The estate is subject to a mort- 
gage. B may either avoid the contract, or may insist on its being 
catried out and the mortgage debt redeemed. (4) B having 
discovered a vein of ore on the estate of A, adopts means to 
conceal the existence of the ore from A, Through A’s ignorance 
B is enabled to buy the estate at an under value. The contract is 
Voidable at the option of A. (5) A is entitled to succeed to an 
estate at the death of B; B dies; C having received intelligence 
of B's death, prevents the intelligence reaching A, and thus 
induces A to sell him his interest in the estate. The sale is void- 
able at the option of A.t 

Coercion is the committing, or threatening to commit, any act 
forbidden by the Indjan Penal Code, or the unlawful detaining, 
or threatening to detain, any property, to the prejudice of any 
person whatever, with the intention of causing any person to enter 
into an agreement, It is immaterial whether the Indian Penal 
Code is or is not in force in the place where the coercion Js em- 
ployed. “Coercion” is distinguished from the “duress” of Eng- 
lish law to which it for the most part corresponds, in that it may 
be directed against the goods as well as against the person, and 
may be caused by any one to the prejudice of any person what- 
ever, whether a party to the contractor not. The following is an 
instance of coercion :——A, on board an English ship on the high 
seas, causes B to enter into an agreement by an act amounting 
to criminal intimidation under the Indian Penal Code. A after- 
wards sues B for breach of contract at Calcutta. A has employed 
coercion, although his act is not an offence by the law of Eng. 
land, and although sec. 506 of the Indian Penal Cade was not 
in force at the time when, or place where, the act was done,? 

Undue influence is said to be employed in the following 
cases :—(1) When a person in whom confidence is reposed by 
another, or who holds a 1eal or apparent authority over that other, 
makes use of such confidence or authority for the purpose of ob- 
taining an advantage over that other, which, but for such confi- 
dence or authority, he could not have obtained; (2) when a 
person whose mind is enfeebled by old age, illness, or mental or 
bodily distress, is so treated as to make him consent to that, to 


1) 5, 19, 1b, 2) s. 15, ib. 
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which, but for such treatment, he would not have consented, 
although such treatment may not amount to coercion. Common 
instances of relations of authority and confidence between 
parties are those of guardian and ward, doctor and patient, 
trustee and cestud gue trust, attorney and client, spiritual advisers 
and those whom they advise. The following mav be tiken as 
illustrations of the section :—(1) A, a young woman, who has 
resided during her minority in the family of B, her guardian, con- 
tinues to reside with him after attaining majority, and is induced 
by means of his influence, to enter into a contract with him, which 
is disadvantageous to herself. B employs undue influence. (2) 
A, having advanced money to his son, B, during his minority, upon 
B’s coming of age, obtains by parental influence, a bond from 
B, for a greater sum than the sum due upon the advance, “A 
employs undue influence. (3) A is induced by B’s influence 
over him as his legal adviser, to convey an estate to B for his 
benefit. B employs undue influence. (4) A, a man enfeebled 
by disease or age, is induced by B’s influence over him as his 
medical adviser, to agree to pay B an unreasonable sum for his 
professional assistance during the rest of A’s life. B employs 
undue influence. 

Money-lenders and hard bargains—The Courts will. 
relieve borrowers from unconscionable bargains into which they 
‘have been induced to enter by money-lenders taking advantage 
of them distressed circumstances.3 The ordinary rule is that 
“if people with their eyes open, choose wilfully and knowingly 
to enter into unconsctonable bargains the law has no right to 
protect them.”4 But where the circumstances of the parties 
contracting, ‘‘weakness on the one side, usury on the other, or 
extortion, or advantage taken of that weakness, raise a presump- 
tion of fraud in the sense of an unconscientious use of the 
power arising out of those circumstances, the transaction cannot 
stand, unless the party claiming the benefit of it can repel the 
presumption by evidence, proving it to have been in point of fact, 
fir, Just and reasonable.5 The relief granted to the borrower 
consists in remitting the lender to his claim for money actually 
advanced with ordinary interest thereon. See “ Boads.” 

Fraud means and includes any of the following acts com- 
mitted by a party to a contract, or with his connivance, or by his 
agent, with intent to deceive another party thereto or his agent, or 
to induce him to enter into the contract. (1) The suggestion as a 
Sact (7.¢., not as an opinion) of that which is not true, by one who 

3) 5. 16, Act IX of 1872, L, R, 8 4) 4 Cal, 2195: 6 Bom,, 309: 10 
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does not believe it to be true; (an untrue statement made recklessly 
is fraudulent), (1) The active (ze, something more than mere 
owttsston to speak) concealment of a fact by one having knowledge 
or belief of the fuct. Mere silence as to facts hkely to affect 
the willingness of a person to enter into a contract is not fraud, 
unless,the cijcumtances of the case are such that, regaid being 
had to them, it is the duty of the person keeping silence to 
speak, or unless his silence is, in itself, equivalent to speech. 
“In general, the parties to an agrecment are supposed to be 
onan equal footing in understanding and experience, and each 
is Supposed to trust to his own skill and judgment; mere 
silence, therefore, even on a matter likely to affect the other 
parties willingness to contract, does not amount to fraud (vide 
itlust, @) Caveat emptor (let the buyer beware) is the rule 
applicable to other agreements, as well as those for sale, and 
if parties do not wish to bargain on those terms, it is always 
open to them to protect themselves by special stipulations,”6 
From this general rule there are two exceptions: the first being 
in the case where it is the duty of the party keeping silence to 
speak (illust. 2.) v. “ Avency, Partnership, Indemnity, Insurance,” 
the second, where his silence is equivalent to speech; eg. (1) A 
sells, by auction to B, a horse which A knows to be unsound, A 
” says nothing to B about the horse’s unsoundness. This is not fraud 
in A. (2) B is A’s daughter and has just come of age, Here the 
relation between the parties would make it A’s duty to tell B if 
the horse is unsound. (3) B says to A: “if you do not deny it, 
I shall assume that the horse is sound.” A says nothing. Here 
A’s silence is equivalent to speech. (4) A and B being traders, 
enter upon a contract. A has private information of a change in 
prices which would affect B’s willingness to proceed with the con- 
tract. A is not bound to inform B. (11) A promise made with- 
out any intention of perfoiming it. tis would not be fraud 
under English law.] (iv) Any other act fitted to deceive, [This 
provision includes any form of legal fraud not expressly provided 
for by the other clauses.] (v) Any such act or omission as the 
law expressly declares to be fraudulent: eg., fraudulent transfers 
under the Insolvent Act and under sec, 53 of the Transfer of 
Property Act, wéde “ Zvansfer of Property..7 In every case, the 
fraud must be by a paity and not by a stranger to the contract. 
Misrepresentation means and includes: (1) the positive 
assertion, in a manner not warranted by the information of the 
person making it, of that which is not true, though he believes 
it to be true ; (2) any breach of duty which, without an intent to 
deceive, gains an advantage to the person committing it, or any 


6) Cunningham and Shephard,p. 72, 7) s.17, Act IX of 1872, 
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one claiming under him, by misleading another to his prejudice, 
or to the prejudice of any one claiming under him, — [This would 
appear to refer to cases in which there has been a failure to make 
some disclosure, or 1o ascertain and communicate some fact, or 
comply with some formality, or take some precaution, which was 
from the nature of the transaction, obligatory on one party, to the 
contract, and the result of such tailue has been to give an ad. 
vantage to him, and to cause disadvantage to the other party by 
misleading him to his prejudice, although the breach has been 
committed without any intention to deccive, or to lead him into 
the contract] ;$ (3) causing, however innocently, a party to an 
agreement, fo make a mistake as to the substance of the thing 
which is the subject of the agreement.9 

Mistake.— Where doth the parties to an agrecment are undér 
a mistake as to a matter of fact essential to the agreement, the 
agreement is void, An erroneous opinion as to the value of the 
thing which forms the subject-matter of the agreement, is not 
a mistake as to a2 matter of fact. A contract, however, is not 
voidable because it was caused by a mistake as to any law in force 
in British India; but a mistake as to a law not in force in 
British India has the same effect as a milistake of fact: eg. (1) 
A and B make a contract grounded on the erroneous belief that 
a particular debt is barred by the Indian Law of Limitation, the 
contract is not voidable. (11) A and B make a cantract ground- 
ed on an erroneous belief as to the law regulating bills of ex- 
change in Frarice, the contract is voidable.? Nor is a contract 
voidable merely because it was caused by one of the parties 
to it being under a mistake as to a matter of fact.3 


Unlawful consideration and object.-The consideration 
or object of an agreement is lawful unless— (r) it is forbidden by 
law, such as agréements in restraint of the marriage of any per- 
son other than a minor, or agreements by way of wager (v. Zos?); 
or (2) is of such a nature as, if permitted, it would defeat the 
provision of any law, as in the following case :—A’s estate is 
sold for arrears of revenue under the provisions of an Act of 
the Legislature, by which the defaulter is prohibited from pur- 
chasing the estate. B, upon an understanding with A, becomes 
the purchaser and agrees to convey the estate to A, upon receiv- 
ing from him the price which B has paid, The agreement is 
void, as it renders the transaction, in effect, a purchase by the 
defaulter, and would so defeat the object of the law ; or (3) is 
fraudulent, ¢g., agreements in fraud of creditors; or (4) it 

8 Cunningham and Shephaid, p, 75. 4 8. 20, ib, 
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involves or implies injury to the person or property of another, 
@g. a printer cannot recover the price of printing a libellous. 
work} or (5) the Courts regard it as immoral or opposed to pub. 
lic policy, The following is an instance of an immoral contract:— 
A agrees to let her daughter to hire to B for concubinage. The 
agreement is void, because it is immoral, though the letting may 
not be punishable under the Indian Penal Code. The following 
one is an instance of a contract opposed to public policy :—A 
promises to obtain for B an employment in the public service, 
and B promises to pay Rs, 1,000 to A. The agreement is void, 
as the consideration for it 1s unlawful. In each of these cases 
the consideration or object of the agreement is said to be unlaw- 
ful, and every agreement of which the object or consideration 1s 
unlawful is void. Even a partial illegality in either considera- 
tion or object will invalidate the entire contract. Where, how- 
ever, there are promises to do things legal, and also other things 
illegal, the former are a contract, the other a void agreement: 
where in an alternative promise, one branch is legal and the other 
illegal, the legal is alone enforceable.® 
An agreement made without consideration is void ; in 
other words, there mus? be a guid pro guo. Unless the promisor 
is to get something in return for his promise, the promisee 
-cannot enforce it. There are, however, to this general rule, three 
exceptions :—An agreement without consideration is a contract ; 
(i) if 1t is expressed in writing and registered under the law for 
the time being in force for the registration of assurances, and is 
made on account of natural love and affection between parties 
standing in a near relation to each other; eg, A for natural 
love and affection, promises to give his son, B, Rs. 4,000. A puts 
his promise to B into writing and registers it: this is a contract ; 
(ii) it is a promise to compensate, wholly or in part, a person 
who has voluntarily done something for the promisor, or some- 
thing which the promisor was legally compellable to do: «g., 
A finds B’s purse and gives it to him. B promises to give A 
Rs. 50: or, A supports B’s infant son. B promises to pay A’s 
expenses in so doing : both are contracts ; (iii) it is a promise, 
made in writing and signed by the person to be charged there- 
with, or by his agent generally or specially authorized in that 
behalf, to pay wholly or in part a debt of which the creditor 
might have enforced payment but for the law for the limitation 
of suits; eg, A owes B Rs. 1,000, but the debt is barred 
by the Limitation Act. A signs a written promise to pay B 
Rs. 500 on account of the debt. This is a contract. In any 
other ease, an agreement without consideration is void. These 
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rules do not, however, affect the validity as between donor and 
donee of a gift actually made; eg, A promises to give Ba 
Government security: such an agreement being merely what 
is called “executory ” and without consideration, is void, If, 
however, A were after his promise, actually to endorse and deli- 
ver the security to B, the gift would be valid as between A and B 
even though without consideration, because the agreement being 
“ executed,” there is no longer any promise: its place has been 
taken by an act valid by, and known to law as a gift. An agree- 
ment to which the consent of the promisor is freely given is not 
void merely because the consideration is inadequate; but the 
inadequacy of the consideration may be taken into account by 
the Court in determing the question whether the consent of 
the promisor was freely given; ¢g, A agrees to sell a horse. 
worth Rs. 1,000 for Rs ro, A’s consent to the agreement was 
freely given. The agreement is a contract notwithstanding the 
inadequacy of the consideration, On the other hand, A agrees 
to sell a horse worth Rs. 1,000 for Rs. ro. A denies that his 
consent to the agreement was freely given: the inadequacy of 
the consideration 1s a fact which the Court will take into account 
in considering whether or not A’s consent was freely given. 

A deed under seal according to English law dispenses with 
the necessity of consideration ; but this is not the case in India,7 

Agreement in restraint of marriage-—See “ Marriage,” 

Immoral contracts.—A landlord cannot 1ecover the rent of 
lodgings knowingly let to a prostitute,’ nor can an action be sus- 
tained for the hire of a brougham lent to a woman with the 
knowledge that it was intended to be used in furtherance of her 
immoral calling.2 Agreements for future concubinage are void,? 
but a promise to pay a woman an allowance on account of past 
cohabitation has been held valid. When the reputed father of 
illegitimate children promised to pay the mother an annuity if 
she would maintain and educate the children, it was held that 
the maintenance of the children was a sufficient consideration 
to support the promise.3 No action can be maintained for the 
price or value of libellous or immoral pictures sold by the plain- 
tiff to the defendant.+ 

Agreements in restraint of trade—See “Zyrade and 
Trade Marks.” 

Contracts involving injury to third parties or made with 
a view to defraud them are void;5 so, where a clerk made an 


7) 2 Moo. I, A,, 275. 3) LR, 9 Ex, 307: 9M. & WY 
3} he L. R., App., 37 496: 6 C8. N.5., 223. 
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agreement with the brokers of his employers, to receive a peér- 
centage of the brokerage earned in transaclions carried out for 
his employers, as @ consideration for inducing his master to 
employ the brokers, the agreement was held to be void.§ 

Agreements in restraint of legal proceedings,—See 
& Arbitration.” 

Uncertain agreements,—Agreements, the meaning of which 
is not certain, or capable of being made certain, are void :7 eg. (2) 
A agrees to sell to B ‘a hundred tons of oil’ There is nothing 
whatever to show what kind of oil was intended. The agree- 
ment is void for uncertainty. (2) A agrees to sell to B a hun- 
dred tons of oil of a specified description, known as an article of 
commerce, ‘There is no uncertainty here to make the agreement 
woid. (¢) A; who is a dealer in cocoanut oul only, agrees to sell 
to B ‘one hundred tons of oil.’ The nature of A’s trade affords 
an indication of the meaning of the words, and A has entered 
into a contract for the sale of one hundred tons of cocoanut oil, 
(d) A agrees to sell to B ‘all the grain in my granary at Ram- 
nagar.” ‘There is no uncertainty here to make the agreement 
void. (e) A agrees to sell to B ‘one thousand maunds of rice at 
a price to be fixed by®C,’ As the price is capable of being made 
certain, there is no uncertainty here to make the agreement 
void. (f) A agrees to sell to B ‘my white horse for Rs, 500 or 
Rs, 1,000. ,There is nothing to show which of the two prices 
was to be given. The agreement is void. 

Wagers.—See “ Gaming and Wagering.” °°: 

Obligation of performance.—The parties to a contract 
must either perform, or offer to perform, their respective pro- 
mises, unless such performance is dispensed with or excused 
under the provisions of the Contract Act, or of any other law. 

Promises bind the representatives of the promisors in case of 
the death of such promisors befo1e performance, unless a contrary 
intention appears from the contract, ¢.. (2) A promises to 
deliver goods to B on a certain day on payment of Rs, 1,000, 
A dies before that day. A’s representatives are bound to deliver 
the goods to B, and B is bound to pay the Rs, 1,000 to A’s re- 
presentatives. (2) A promises to paint a picture for B by a cer- 
tain day, at a certain price. A dics before the day. The con- 
tract cannot be enforced either by A’s representatives or by B.° 
For some cases in which performance is excused under the 
provisions of the Act, v. fost. Instances of other laws dis- 
pensing performance are the Insolvency Act and insolvency pro- 
visions in the Code of Civil Procedure, and the Limitation Act. 
The representatives of the promisors are only liable to the extent 
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of the assets which have comé.into,their hands, Contracts in 
which the personal skill and qualities of the promisor are neces- 
sary to their performance (v. illust, 3., ante) are necessarily cis- 
charged by death. For the remedies in case of non-performance 
v. post, Where a promisor has made an offer of performance to the 
promisee, and the offer has not been accepted, the promisor is 
not responsible for non-performance, nor does he *thereBy lose 
his rights under the contract. 

Tender.—Ever such offer must be—(r) unconditional ; (2) 
made at a proper time and place, and under such circumstances 
that the person to whom it is made may have a reasonable oppor- 
tunity of ascertaining that the person by whom it is made is able 
and willing there and then to do the whole of what he is bound by 
his promise to do; (3) if the offer is an offer to deliver anything 
to the promisee, the promisee must have a reasonable oppor- 
tunity of seeing that the thing offered is the thing which the promi- 
sor is bound by his promise to deliver. An offer to one of several 
joint promisees has the same legal consequences as an offer to all 
of them. ‘The following case is an instance of the third condi- 
tion of a valid offer to perform: A contracts to deliver to B at 
his warehouse, on the first March 1873, 10 bales of cotton of a 
particular quality. In order to make an offer of performance 
with the effect stated in the above-mentioned rule, A must bring 
the cotton to B’s warehouse, on the apvointed day, under such 
circumstances that B may have a reasonable opportunity of satis- 
fying himself that the thing offered is cotton of the quality 
contracted for, and that there are roo bales.9 

When a party to a contract has refused to perform, 
or disabled himself from performing, his promise in its 
entirety, the promisee may put an end to the contract unless 
he has shown an intention of acquiescing in its continuance.* 
Should the promisee shew such an intention, he remains subject 
to all his liabilities under the contract, and the promisor may 
thus, if he so wishes, not only complete the contract, but also 
take advantage of any subsequent circumstances which would 
justify him in declining to complete it.? 

Joint promises.—When two or more persons have made a 
joint promise, then, unless a contrary intention appears by the 
contract, all such persons, during their joint lives, and, after the 
death of‘any of them, his representatives jointly with the sur- 
vivor or survivors, and, after the death of the last survivor, the 
representatives of all jointly must fulfil the promise.3 When 
two or more persons make a joint promise, the promisee may, 
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in the absence of express agreement to the contrary, compel 
any one of such joint promisors to perform the whole of the 
promise, ¢g.- A, B and C jointly promise to pay D Rs. 3,000. 
D may compel either A, B, or C to pay him the money. 
Each of two or more joint promisois may compel every other 
joint promisor to contribute equally with himself to the perform- 
ance of the promise, unless the contrary is agreed. IPfany one 
of two or more joint promisors makes default in such contribu- 
tion, the remaining joint promisors must bear the loss arising 
from such default in equal shares: ¢.g., A, B and C jointly promise 
to pay D Rs. 3,000. C is compelled to pay the whole, A is in- 
solvent, but his assets are sufficient to pay one-half of his debts. 
C is entitled to receive Rs. 500 from A’s estate, and Rs. 1,250 
from B.4 Nothing in this section prevents a surety from recover- 
ing from his princt:al payments made by the surety on behalf 
of the principal, or entitles the principal to recover anything 
from the surety on account of payments made by the principal 5 


Hffect of release of one joint promisor,—When two or 
more persons have made a joint promise, a release of one of 
such joint promisors ,by the promisee does not discharge the 
other joint promisor or promisors; neither does it free the joint 

promisor so released from responsibility to the other joint pro- 
* misor or promisors.$ 

Devolutien of joint rights.—When a person has made a 
promise to two or more persons jointly, then, unless a contrary 
intention appears from the contract, the right to ‘claim perform- 
ance rests as between him and them, with them during their 
joint lives, and, after the death of any of them, with the repre- 
sentative of such deceased person jointly with the survivor or 
survivors, and, after the death of the last survivor, with the re- 
presentatives of all jointly. In short, when there are several 
promisees or creditors, performance must be demanded by them 
jointly : one cannot sue by himself for his share.? 


TIME AND PLAcE ror PERTORMANCE. 


Where no time is specified and no application by the 
promisee is to be made, the cnuagement must be performed 
within a reasonable time, and what is ‘a reasonable time’ must 
he decided by the circumstances in each particular case.2 Where 
a promise is to be performed on a certain day, and the promi- 
sor has (1) undertaken to perform it without application by the 
promisee, the promisor may peiform it at any time during the 
usual hours of business on such day and at the place at which 
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the promise ought to be performed ; (2) not undertaken to per- 
form it without application by the promisee, it is the duty of the 
promisee to apply for the performance at a proper time and place 
and within the usual hours of business; (3) when a promise 
15 to be performed without application by the promisee, and no 
place is fixed for the performance of it, it is the duty of tke pro- 
misor to apply to the promisee to appoint a reasonable place 
for the performance of the promise, and to perform it at such 
jared 
Performance of reciprocal promises.—Where a contract 
consists of reciprocal promises to be simultaneously performed, 
no promisor need perform his promise unless the promisce is 
ready and willing to perform his reciprocal promise.' »Whore, 
however, the order in which reciprocal promises are to be pet- 
formed 1s exvressly fixed by the contract, they must be performed 
in that order; and where the order is not expressly fixed by the 
contract, they must be performed in that order which the nature 
of the transaction requires? Where there are reciprocal promi- 
ses, and one party to the conrract prevents the other from per- 
forming his promise, the contract becomes voidable at the option 
of the party so prevented ; and he is entitled to compens ition 
from the other party for any loss which he may sustain in conse- 
quence of the non-performance of the contract.3 

The effect of failure to perform ata fixed time, ina 
contract is, that the contract becomes voidable at the oution of 
the promisee, ifthe intention of the parties was that time should 
be of the essence of the contract. If time was not of the essence 
of the contract, the contract does not become voidable thereby ; 
but the promisee is entitled to compensation from the promisor 
fur any loss occasioned by such failure.4 

Hffect of acceptance of performance at a time other 
‘than that agreed upon.—lIf, in a contract voidable on account 
of the promisor’s failure to perform his promise at the time 
azreed, the promisee accepts performance of such promise at any 
time other than that agreed, the promisee cannot claim compen- 
sation for any loss occasioned by the non-performance of the 
promise at the time agreed, unless, at the time of such accept- 
ance, he gives notice to the promisor of his intention to do.so.5 

‘Agreement where act is impossible,—An agreement to 
do an act impossible in itself is void, If, after the contract 15 
made, the act becomes impossible, or, by reason of some event 
which the promisor could not prevent, it hecomes unlawful, the 
contract becomes void when the act becomes impossible or 
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unlawful.6 Where one person has promised to do something 
which he knew, or with reasonable diligence might have known, 
and which the promisee did not know, to be impossible or unlaw- 
ful, such promisor must make compensation to such promisee for 
any loss which such promisee sustains through the non-perform- 
ance of the promise.” 

Appropriation of payments.—The following are the rules 
for the appropriation of payments made by a debtor to a creditor. 
(i) Where the debtor makes a payment, either with express inti- 
mation, or under circumstances implying that the payment is to 
be applied to the discharge of some particular debt, the payment, 
if accepted, must he applied accordingly.® (ii) Where the debtor 
has not intimated, and there is nothing to show to which debt 
the payment is to be applied, the creditor may apply it at his dis- 
cretion to any lawful debt, even if its recovery be barred by limi- 
tation.9 (iii) Where neither party makes any appropriation, the 
payment goes in discharge of the debts in order of time, even 
though they be barred by limitation. If the debts are of equal 
standing, the payment is applied in discharge of each propor- 
tionately.t 6 

Quasi CONTRACTS. 

Claim for necessaries.—If a person, incapable of entering 
into a contract, or any one whom he is legally bound to sup- 
port, is supplied by another person with necessaries suited to 
his condition in life, the person who has furnished such supplies 
is entitled to be reimbursed from the property of such incapable 
person: 2g. A supplies B a lunatic, with necessaries suitable 
to his condition in life, A is entitled to be reimbursed from B’s 
property. 

Reimbursement.—A person who is interested in the pay- 
ment of money which another is bound by law to pay, and who 
therefore pays it, is entitled to be reimbursed by the other eg., 
B holds lands in Bengal on a lease granted by A, the zemindar. 
‘The revenue payable by A to Government being in arrear, his land 
is advertised for sale by the Government. Under the revenue 
law the consequence of such sale will be the annulment of B’s 
lease. B to prevent the sale and consequent annulment pays 
to the Government the sum due from A, A is bound to make 
good to B the amount so paid. 

Obligation of person enjoying non-gratuitous act.— 
Where a person lawfully does anything for another person, or 
delivers anything to him, not intending to do so gratuitously, and 
$I s. 56, tb. 8) s. 59, ib. 4 s. 61, ib, 
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such other person enjoys the benefit thereof, the latter is bound 
to make compensation to the former in respect of, or to'restore, 
the thing so done or delivered: eg., A, a tradesman, leaves 
goods at B’s house by mistake. B treats the goods as his own. 
He is bound to pay A for them.* ; 

Responsibility of finder of goods—See ‘ Batlinbiat.” 

Liability of person to whom, money is paid or thing 
delivered under mistake.—A. person to whom money has 
been paid, or anything delivered by mistake or under coercion, 
must repay or return it: ¢g., a railway company refuses to deli- 
ver up certain goods to the consignee, except upon the payment 
of an illegal charge for carriage. The consignee pays the sum 
charged in order to obtain the goods, He is entitled to recover 
so much of the charge as was illegally excessive.$ 


REMEDIES IN RESPECT OF CONTRACTS AND OTHER INSTRUMENTS. 


General nature of relief.—The Court may (rt) compel a 
promisor to perform his promise (v. posz, “Specific Performance”) ; 
(2) give compensation and damages ; (3) rescind the contract or 
other instiument (v. José, “ Rescission ”),; (4) direct the contract 
or other instrument to be given up and cancelled (v. post, 
* Cancellation ”). . 

In case of coercion, undue influence, fraud, or mis- 
representation.—A person whose consent to ai agreement has 
been caused by coercion, undue influence, fraud, or misrepresenta- 
tion, may avoid the contract or affirm it ;° (v. sugra, p. 153). If 
he avoids it he may sue for damages and to have the contract re- 
scinded (v. post), If he confirms it and elects to treat the contract 
as valid, he may sue for specific performance and may ask for 
compensation for the breach of the contract either in addition to, 
or in substitution for, such performance? If a suit is brought 
against him on the agreement for damages or specific perform- 
ance he may defend the suit and refuse to carry out the agree- 
ment, A party to a contact, whose consent was caused by fraud 
or misre; resentation may insist that the contract shall be per- 
formed and that he shall be put in the position he would have 
been if the representations made had been truc.® 

In other cases.—Where a contract has been broken the ordi- 
nary remedy is a suit for damages for breach of contract: where 
the contract is of a certain character, and where certain condi- 
tions are fulfilled a suit may be brought to specifically enforce 
the carrying out of the agreement. ' 

Damages.—When a contract has been broken, the party who 
suffers by such breach is entitled to receive compensation for any 
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loss or damage which arose i” the usual course of things from 
such breach, or which the parties knew, when they made the con- 
tract to be /7Ae/y to result from the breach of it: ag., A contracts 
to repair B’s house in acertain manner, and receives payment in 
advance. A repaiis the house, but not according to Lhe contract. 
B is erfitled to recover from A the cost of making the repairs 
conform to the contract. The compensation is not, however, to 
be given for any remote or indirect loss or damage: ag,, A 
contracts with B, to make and deliver to B, by a fixed day, for 
a specified price, a certain piece of machinery, A does not de- 
liver the piece of machinery at the specified time, and, in consc- 
quence of this, B is obliged to procure another at a higher price 
than that which he was to have paid to A, and is prevented from 
performing a contract which B had made with a third person at 
the time of his contract (but which had not then been communi- 
cated to A) and is compelled to make compensation for breach 
of that contract. A must pay to B, by way of compensation, the 
difference between the contract price of the piece of machinery 
and the sum paid by B for another, but not the sum paid by B to 
the third person by war of compensation. If at the time of con- 
tracting, B had informed A that he had to perform a contract 
with the third party, then A would have had to repay to B any com- 
pensation that B had been obliged to pay the third party for B’s 
breach of that*contract. In estimating the loss or damage arising 
from a breach of contract, the means which existed of remedying 
the inconvenience caused by the non-performance of the contract 
must be taken into account: ¢g., B, a servant of A, is wrongfully 
discharged by A. B is bound, if possible, to obtain fresh em- 
ployment, and the wages which have been, or might have been 
gained by such employment are deducted from the sum to which 
he is entitled by way of damages.9 


SPECIFIC PERFORMANCE. 

Specific performance is a form of relief given in certain 
cases in suits on contracts, Where damages would he an inade- 
quate compensation for the breach of an agreement, the con- 
tractor will be compelled by the Court to perform specifically what 
he has agreed to do. 

Relief discretionary .—It is a matter of discretion with the 
Court to grant specific relief to a suitor with regard to contract 
even in cases in which the conditions entitling a person to such 
relief are satisfied, and it would be lawful to grant it. But the dis- 
cretion of the Court is not arbitrary, but sound and reasonable, 
guided by judicial principles, and capable of correction by a Court 
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1: The following are cases in which in which the Court 
t exercise a discretion to decree specific 
here the circumstances under which the con- 
as to give the pliintiff an unfair advantage 
over the defendant, though there may be no fraud or misrepresen- 
tation on the plaintiff’s part. (it) Where the performancerof the 
contract would involve some hardship on the defendant which 
he did not foresee, whereas it non-performance would involve no 
such hardship on the plaintiff. On the other hand the following 
is a case in which the Court may properly exercise a dis- 
cretion to decree specific performance :—- (11) Where the 
plaintiff has done substantial acts or suffered losses in 
consequence of a contract capable of specific perf rmance.? 

Contracts which may be specifically enforced.—(a) 
when the act agreed to be done is in the performance, wholly 
or partly, of a trust; (9) when there exists no standard for ascer- 
taining the actual damage cau-ed by the non-performance of the 
act agreed to be done ; (c) when the act agreed to be done is 
such that pecuniary compensation for its nen-performance would 
not aff rd adequate relief (see next $); or f@) when it is probable 
tnat pecuniary compensation cannot be got for the non-perform- 
ance of the act agreed to be done.? 

Contract to transfer immoveable property.— Unless and 
until the contrary is proved, the Court will presume that the 
breach of a confract to transfer immoveable property cannot be 
adequately relieved by compensation in money, and that the 
breach of a contract to transfer moveable property can be thus 
relieved.4 

Where‘a party to a contract is unable to perform the 
whole of his part of it, but the part which must be left 
unperformed bears only a smadZ proportion to the whole in value, 
and admits of compensation in money, the Court may, at the suit 
of either party, direct the specific performance of so much of the 
contract as can be performed, and award compensation in money 
for the deficiency. But where the part which must be left un- 
performed forms a considerable portion of the whole, or does not 
admit of compensation in money, the party unable to perform 
the whole of his part of the contract is not entitled to obtain a 
decree for specific performance, but it is open to the Court, at the 
suit of the other party, to direct the party in default to perform 
specifically so much of his part of the contract as he can perform, 
provided that the plaintiff relinquishes all claim to further perform- 
ance, and all right to compensation, either for the deficiency, or 
for the loss or damage sustained by him through the default of 
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the défendant. When a part of a contract, which, taken by 
itself, can and ought to be specifically performed, stands on a 
separate and independent footing from another part of the same 
contract which cannot and ought not to be specifically performed, 
the Court may a direct specific performance of the former part.5 

Contracts which cannot be specifically enforced.—(z) 
a contract for the performance of which compensation in money 
is an adequate relief; (4) a contract which runs into such 
minute or numerous details, or which is so dependant on the 
personal qualifications or volitions of the parties, or otherwise 
from its nature, is such, that the Court cannot enforce specific 
performance of its material terms: e.g., contracts to render persun- 
al service, to employ on personal service, to complete a literary 
work, to paint a picture; (¢) a contract, the terms of which the 
Court cannot find with reasonable certainty ; (¢) a contract which 
is in its nature revocable : e.g., a contract to become partners, the 
contract not specifying the duration of the proposed partnership. 
If the contract were specifically enforcedeither A. or B might at once 
dissolve the partnership; (e) a contract made by trustees either in 
excess of their powerseor in breach of their trust; (/) a contract 
made by or on behalf of a corporation or public company cre- 
ated for special purposes, or by the promoters of such company, 
which is witra vires, t.e., in excess of its powers ; (g) a contract, 
the performarice of which involves the performance of a conti- 
nuous duty extending over a longer period than three years from 
its date; (2) a contract of which a material part of the subject- 
matter, supposed by both parties to exist, has, before it has been 
made, ceased to exist.6 See also ‘‘ Arbitration.” 

Defective title of vendor or lessor.—See “' Zi#/e.” 

Who may obtain specific performance of a contract. 
(a) Any party thereto ; (4) the representative in interest, (z¢., as« 
signee of contract or legal representative of coutractor on his 
death) or the principal, of any party thereto, provided that, 
when the learning, skill, solvency, or any personal quality of sucn 
party isa material ingredient in the contract, or when the con- 
tract provides that his interest shall not be assigned, his represen- 
tative in interest or his principal will not be entitled to specific 
performance of the contract, unless where his part thereof has al- 
ready been performed ; (¢) where the contract is a settlement 
on marriage, or a compromise of doubtful tights between mem- 
bers of the same family, any: person benefically entitled there- 
under: with regard to family compromises it has been laid 
down that “an agreement entered into to secure the peace of a 
family, though resting on contract, will be supported and enforced 


5) ss: 14, 15, 16, ib. 6) s, 21, ik 
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at the instance of any one of the persons who are to take a bene- 
fit under the arrangement and those claiming under him, though 
the party seeking to enforce it may not have contributed any por- 
tion of the consideration ”;7 (2) when the contract has been entered 
into by a tenant for life in due exercise of a power, the remain- 
der-min; (¢) a reversioner in possession when the agreement is 
a covenant entered into with his predecessor in title and the rever- 
sioner is entitled to the benefit of such covenant ; (f)a reversion- 
er in remainder, when the agreement is such a covenant, and the 
reversioner is entitled to the benefit thereof, and will sustain ma- 
terial injury by reason of its breach ; (¢) when a public company 
has entered into a contract, and subsequently becomes amalga- 
mated with another public company, the new company which 
arises out of the amalgamation; (%) when the promoters of a 
public company have, before its incorporati»n, entered into a 
contract for the purposes of the company, and such contract is 
warranted by the terms of the incorporation, the company.® 

Specific performance of a contract cannot be enforced 
in favour of a person.—(a) who could not recover compen- 
sation for its breach ; (2) who has become incapable of perform- 
ing, or violates, any essential term of the contract that remains 
on his part to be performed; (c) who has already chosen his 
remedy, and obtained satisfaction for the alleged breach of 
contract; or (@) who previously to the contract, had notice that 
a settlement of the subject-matter thereof (though not founded on 
any valuable consideration) had been made and was then in force,9 
ég.: A out of natural love and affection, makes a settlement of 
certain property on his brothers and their issue, and afterwards 
enters into a contract to sell the property to B, a stranger, who has 
notice of the settlement. B cannot enforce specific performance 
so as to override the settlement, and thus prejudice the interests 
of the persons claiming under it. 

Vendors without title.—See “ Zi#ze.” 

For whom contracts cannot be specifically enforced 
except with a variation.—When a plaintiff secks specific 
performance of a contract in writing, to which the defendant sets 
up a variation, the plaintiff cannot obtain the performance sought, 
except with the variation so set up, in the following cases, namely: 
(a) where by fraud, or mistake of fact, the contract of which the 
performance is sought, is in terms different from that which the 
defendant supposed it to be when he entered into it; (4) where 
by fraud, mistake of fact, or surprise, the defendant entered 
into the contract under a reasonable misapprehension as to its 
effect as between himself and the plaintiff ; (c) when the defendant, 


7) 2 Spence’s Eq., 288. 8) s. 23, Act I of 1877, 9) 8, 24, ib, 
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knowing the terms of the contract and understanding its effect, 
has entered into it relying upon some misrepresentation by the 
plaintiff, or upon some stipulation on the plamntiff’s part, which 
avids to the contract, but which he refuses to fulfil; (¢) when the 
object of the paries was to produce a certain legal result, which 
the comstract as framed is not calculated to produce ; (e) when the 
parties have, subsequently to the execution of the contract, con. 


tracted to vary it.t 


Against whom contracts may be specifleally enforced. 
— Against (a) either party to the contract; (6) any other person 
claiming under him by a title arising subsequently to the contract, 
excepta tran‘ferree for value who has paid his meney in good faith 
and without notice of the origmal contract ; (c) any person claim. 
ing under a title which, though prior to the contract, and known 
to the plaintiff, might have been displaced by the defendant ; 
(@) when a public company has entered into a contract and 
subsequently becomes almagamated with another public company 
the new company which arises from the amalgamation ; (¢) when 
the promoters of a public company have, before its incorporation, 
entered into a contra, the company: provided the company 
has ratified and adopted the contract, and the contract is warranted 
by the terms of the incorporation.? 


Against whom contracts cannot be specifically en- 
forced.—Specific performance of a contract cannot be enforced 
against a party thereto in any of the following cdsés :—(qa) if the 
consideration to be received by him is so grossly inadequate 
with reference to the state of things existing at the date of the 
contract, as to be either by itself, or coupled with other circum- 
stances, evidence of fraud, or of undue advantage taken by the 
plaintiff; (4) if his assent was obtained by the misrepresenta~ 
tion (whether wilful or innocent), concealment, circumvention, or 
unfair practices of any party to whom performance would be- 
come due under the contract, or by any promise of such party 
which has not been substantially fulfilled ; (c) if his assent was 
given under the influence of mistake of fact, misapprehension, 
or surprise : provided that, when the contract provides for com- 
vensation in case of mistake, compensation may be made for a 
mistake within the scope of such provision, and the contract may 
be specifically enforced in other respects if proper to be so 
enforced,3 

Liquidation of damages is not a bar to specific per- 
formance.—A contract, therefore, which is otherwise proper to 
be specifically enforced, may be thus enforced, though a sum be. 


x) 5, 26, ib, 2) 8,27, ibe 3) s. 28, ib, 
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named in it as the amount to be paid in case of its breach, and 
the party in default is willing to pay the same.+ : 

Compensation, — Any person suing for the specific perform- 
ance of a contract may also ask for compensation for its breach, 
either in addition to, or in substitution for, such performance, and 
the Court will either grant a decree for specific performasice and 
compensation, or specific performance only, or compensation only, 
according to the nature of the case made outs But if the 
plaintiff sues for specific performance only of a contract or part 
thereof, and his suit is dismissed, such dismissal bars the plaintiff's 
right to sue for compensation for the breach of such contract or 
part, as the case may be.® 

Awards and directions to execute settlements,—The 
foregoing provisions as to contracts, apply mzdatis mutandis to 
awards and to directions in a will or codicil to execute a particu- 
lar settlement. See “ Arditration.”7 


Rescission or CONTRACTS, 


Mode of rescinding voidable contract.—-The rescission 
of a voidable contract may be communigated or revoked in the 
same manner and subject to the same rules as apply to the com- 
munication or revocation of a proposal.® (v. anze.) 

Compensation.—A person who rightfully rescinds a contract 
is entitled to compensation for any damage which he has sustain- 
ed through the non-fulfilment of the contract: eg., A, a singer, 
contracts with B, the manager of a theatre, to sing at his theatre 
for two nights in every week during the next two months, and B 
engages to pay her Rs. too for each night’s peiformance. On 
the sixth night, A wilfully absents herself from the theatre, and 
B, in consequence, rescinds the contract, B is entitled to claim 
compensation for the damage which he has sustained through the 
non-fulfilment of the contract.9 


Consequences of rescission.—When a person at whose option 
a contract is voidable, rescinds it, the other party need not perform 
any promise therein contained, ‘The party rescinding must, so 
far as may be, restore any benefit received thereunder from 
another party to such contract to the person from whom it was 
received. So also when an agreement is discovered to be void, 
or when a contract becomes void, any person who has received 
any advantage under such agreement or contract is bound to 
restore it, or make compensation for it to the person from whom he 
received it: eg, A pays B Rs. 1,000, in consideration of B’s pro- 
mising to marry C, A’s daughter. C is dead at the time of the 


4) 3, 20, ib. 6), 29, ib, 8) s, 66, Contract Act, 
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promise. The agreement is void, but B must repay A the 
Rs, 1,000.7 

When it may be adjudged.—Any person interested in a 
contract in writing may sue to have it rescinded, and such rescig- 
sion may be adjudged by the Court in any of the following 
cases, hamely :—(a@) where the contract is voidable or terminahle 
by the plaintiff ; (4) where the contract is unlawful for causes not 
apparent on its face, and the defendant is more to blame than the 
plaintiff; (¢) where a decree for specific performance of a contract 
of sale, or of a contract to take a lease, has been made, and the 
purchaser or lessee makes default in payment of the purchase- 
money or other sums, which the Court has ordered him to pay.? 
On adjudging the rescission of a contract, the Court may require 
the party to whom such relief is granted to make any compen- 
sation to the other which justice may require.3 

Mistake.—Rescission of a contract in writing cannot be ad- 
judged for mere mistake, unless the party against whom it is 
adjudged can be restored to substantially the same position as if 
the contract had not been made. 


e 
RECTIFICATION AND CANCELLATION OF INSTRUMENTS. 


Rectification of instruments.—When, through fraud or a 
mutual mistake of the parties, a contract or other instrument in 
writing does rfot truly express their intention, either party or his 
representative in interest may institute a suit to.-have the instru- 
ment rectified; and if the Court find it clearly proved that 
there has been fraud or mistake in framing the instrument, and 
ascertain the real intention of the parties in executing the same, 
the Court may, in its discretion, rectify the instrument so as. 
to express that intention, so far as this can be done without 
prejudice to rights acquired by. third persons in good faith and 
for value.’ In rectifying a written instrument, the Court may 
inquire what the instrument was intended to mean, and what were 
intended to be its legal consequences, and is not confined to the 
inquiry what the language of the instrument was intended to be.® 
But.for the purpose of rectifying a contract in writing, the Court 
must be satisfied that all the parties thereto intended to make jan 
equitable and conscientious agreement.?7, A contract in writing 
may be first rectified, and then, if the plaintiff has so prayed in 
his plaint, and the Court thinks fit, specifically enforced.® 


Cancellation of instruments.—Any person against whom 
a written instrument (contractual or otherwise) is void or voidab e, 


1) ss. 64, 65, Contract Act. 4) 8s, 36, ib, 7) s. 32, ib. 
2 S 33) Act I of 2877. 5) S$ 3%, ib, 8) s. 34, ib, 
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who has reasonable apprehension that such instrument, if left 
outstanding, may cause him serious injury, may sue to have it 
adjudged void or voidable, and the Court may, in its discretion, 
so adjudge it, and order it to be delivered up and cancelled.9 
But when an instrument is evidence of different rights or differ- 
ent obligations the Court may, in a proper case, cancel it gn part, 
and allow it to stand for the residue. On adjudging the cancel- 
lation of an instrument, the Court may require the party to 
whom such relief is granted to make any compensation to the 
other which justice may require. A plaintiff may in a suit for 
specific performance pray dhat if the contract cannot be specifi- 
cally enforced, it may be rescinded and delivered up to be 


cancelled,? — ; 
See “ Limitation” and “ Injunction.” 
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AuTHORTIES—5 & 6 Vie. c. 45: Act RX of 1847 (partly repealed and amended) 
Cont&act Acts The Law of Copyright by T. E. Scrutton (890): Act XXV of 
1867 (1epealed partly by Act 14 of 1870 and X of r8go0): Act XV of 1877; and 
cases cited, 


Books AND PERIODICALS. 
5&6 Vic, c. 45: Act XX of 1847 (as amended) : Act XXV of 1867 (as 
amended): Contract Act : Cases cited, 

Copyright means the sole and exclusive liberty of print- 
ing or otherwise multiplying copies of any “ book,” 

“ Book ” means and includes every volume, part or, division 
of a volume, pamphlet, sheet of letter-press, shcet of music, map, 
chart or plan separately published.? 

Qualities required in copyright work—For an intellec- 
tual work to be cipable of protection as copyright it must be 
(a) Innocent, ze, (1) not seditious or libellous (the libel being 
against the State ; (2) not immoral ; (3) not blasphemous ; (4) not 
fraudulent. ‘Thus a work of devotion profes-ing falsely to be 
translated from the work of a celebrated German writer was not 
protected. (8) The work must have literary value: thu, 
an album for holding photographs, seven of the pages of which bore 

‘ pictures of castles with short letter-press descriptions, and which 
was called the ‘‘Castle Album” was held not'to’be a “book ” 
within the Act as not being a “literary work.” Catalogues will 
be protected as copyright unless they are merely a dry list of 
names or a simple announcement of the sale of goods which ever - 
body might sell and announce for sale. As to titles (v post). 
(c) The work must be original. An author republishing 
a non-copyright work with annotations and additions may 
obtain copyright in his additions if they are of a substantial 
nature.3 

Rights in unpublished works.—The rights of the author 
before publication are these : “‘ he has the undisputed right to the 
MSS: he may withhold or communicate it, and communicating, 
he may limit the number of persons to whom it is imparted, and 
impose such restrictions as he pleases on the use of it j and the 
fulfilment of the annexed conditions he may proceed to enforce 
and for their breach he may claim compensation.4 The author 
may prevent the publication of his work until he himself has 


x) gs and 6, Vic., c. 45, S. 2 3) Scrutton, pp. Ioq—1193; vw, als 
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made it public. The Common Law gives a man who has composed 
a work a tight to that composition, just as he has a right to any 
other part of his personal property.® This right which is some- 
times called “ Copyright at Common Law ” is really an incident 
of property and not copyright in the strict sense.® But thougli’a 
man has this right, the question of the right of excluding all the 
world from copying, and of himself claiming the exclusive right 
of for ever copying his own composition, after he has published it 
to the world is a totally different thing.’ Copyright 1s the eaclusive 
right of multiplying copies of a work already published and is 


regulated by statute.® 
‘A selection of poems of numerous English authors of various 


periods is the subject matter of copyright.9 

Limitation.—Suits for compensation for infringing copyright 
‘or any other exclusive privilege must be brougut within three 
years of the date of the infringment.* 

Duration of copyright.—The copyright in a book publish- 
ed in the lifetime of it» author within British India after the 
passing of the Act of Parliament, 3 & 4 Wm., 4, c& 85, endures 
for the natural life of such author and far the further term of 
seven years commencing at the time of his death and is the 
property of the author and his assigns. If, however, the above 
term of seven years expires before the end of 42 years from 
the publication of the book, the copyright endures for 42 years, 
The copyright of a book published after the death of its author 
and after the passing of the above Act endures for 42 years from 
the first publication thereof and is the property uf the proprietor 
of the author’s manuscript from which such book is first publish- 
ed, and his assigns.? , 

Provisions against suppression of books of import- 
ance.—The Governor-General in Council may on complaint 
made to them that the proprietor of the conyright in any book 
‘published aiter December, 18th 1844, has after the death of its 
author refused to republish, or to allow the republication of the 
same, and that by reason of such refusal, such book may be 
withheld from the public, grant a license to such complainant to 
publish such buok in such manner and subject to such condi- 
tions as they may think fit. ; 

A book of registry, wherein may be registered the pro- 
prietorship in the copyright of books and assignments thereof 


s) ib., 979. 1) Act XV of 1877, Art. 40, Scheth 
6) x9 Q. B.D,, 629; Scruttan, p. 148, I. See L. L.R., 3 Cal, 17+ 
7) 4H. 1. C., 979. 2) Act XX of 1847, & 1. 
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and licenses affecting such copyright is kept in the office of the 
Secretary to the Government of India for the Home Department 
and is open to the inspection of any person on payment of eight 
qnnas for every entry which is searched for or inspected, A 
Griified copy of any entry in such book may be obtained on 
payntent of, Rs. 2. Such certified copies will be received in 
evidence in all Courts and in all summary proceedings, and are 
prima facie proof of the proprietorship or assignment of copy- 
right or license as therein expressed, but subject to be rebutted 
by other evidence.+ 

Registration of name,—The proprietor of copyright in any 
book published after the passing of the abovementioned Act 
may make an entry in the Registry Book of the title of such 
book, the time of its first publication, and the name and place 
and abode of the publisher and of the proprietor of the copyright 
upon payment of Rs, 2.° i 

Assignment of copyright.—Every registered proprietor of 
copyright may assign his interest, or any portion of his interest in 
a book so registered as abovementioned, by making entry in the 
Registry Book of sueh assignment, and of the name and place 
of abode of the assignee on payment of Rs. 2. Such assignment 
so entered is effectual in law to all intents and purposes whatso- 
ever, and is of the same force and effect as if such assignment had 
been made By deed.® 

If any person is aggrieved by any entry made under 
colour of this act in the Registry Book, he may apply by motion 
to the High Court of Calcutta, or if the Court is not sitting to a 
Judge of such Court sitting in Chambers for an order that such 
entry may be expunged or varied.7 “A person aggrieved” has 
been defined as ‘fa person who can shew that the entry is incon- 
sistent with some right that he sets up in himself, or in some 
other person, or that the entry would really interfere with some 
intended action on the part of the person making the applica- 
tion. 

Infringement of copyright.—Literary property can be in- 
vaded in three ways and jn three only : (x) by puplishing and sell- 
ing an unauthorized edition of a work in which copyright exists: 
that is, open piracy; (2) where a man pretending to be the author 
of a book illegitimately appropriates the fruits of a previous 
author's literary Jabour, that is, literary larceny. These are the 
sonly two modes of invasion against which the copyright acts have 
protected an author, 


4) ib, s. 3. 6): ib. s. 5. 8) Le Ruy 4Q. Be, 725, 724, 
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Titles.—The third mode is irrespective of copyright legisla- 
tion, that is, (3) where a man sells a work under the name and 
title of another man or another man’s work; that is not an invasion 
of copyright. It is Common Law fraud9 a 

Suit for infringment.—If any person prints or causes tove 
printed either for sale or exportation, any book in which th€re is 
subsisting copyright, without the consent in writing of the pro- 
prietor thereof, or has in his possession for sale or hire any such 
book so unlawfully printed without such consent, such offender 
is liable to a suit in the highest local Court exercising original 
civil jurisdiction? — Suits for infringement of copyright in the 
mofussil are triable in the Court of the District Judge? In a suit 
for infringment of copyright the defendant must give notice in 
writing to the plaintiff of any objections on which he means ta 
rely at the trial of the action,? and must state in his written state- 
ment all such matters as he means to rely on, Registration is 
necessary in order to maintain a suit under the Act; v. post. 

Reviews and periodicals.— When any publisher or other 
person, within British India projects, conducts, or carries on, 
or is the proprietor of any encyclopedja, review, magazine, 
periodical work, or other work published in a series of books or 
parts, or any book whatsoever, and employs any persons to com- 
pose the same, or any volumes, parts, essays, articles, or portions 
thereof, for publication in or as part of the same, apd such work, 
volumes, elc., are composed under such employment, on the terms 
that the copyright therein belong to such proprietor, etc,, and 
are paid for by him, the copyright in every such encyclopsedia, 
review, etc., so composed and paid fur is the property of such pro- 
prietor, etc., who has the same term of copyright as is given to the 
authors of books, xcept only that in the case of essays, articles, 
or portions forming part of, and first published in reviews, maga: 
zines or other periodical works of a like nature, after the term 
of 28 years from the first publications thereof respectively, the 
right of publishing the same in a separate form reverts to the 
author for the remainder of the term. Provided always that 
during the 28 years the proprietor, publisher, etc,, may not pub. 
lish any such essay, article, or portion separately or singly withoul 
the previous consent of thc author or his assigns. These provi 
sions do not affect the rights of an author who may have reservec 
to himself the right of publishing his composition in a separate 
form.$ 

Registration of reviews, periodicals, ete.—The pro 
prietor of the copyright in any encyclopzedia, review, magazine 

h, Div,, 76, 90. 2a) IL, R,, 6 Cal, ; . 9, ib, 
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periodical work, or other work published in a series of books or 
parts, is entitled to all the benefits of registration, on entering 
in the registry book (v. auée) the title of such encyclopedia, review, 

tc., the time of the first publication of the fist volume, number 
oriwart, and the name and place of abode of the proprietor and 
publisher, when the publisher is not the proprietor. 

Piratical copies,—All copies of any registered book wherein 
there is copyright, and which has been unlawfully printed with. 
out the consent in writing of the registered proprietors of the 
copyright, are the property of the registered proprietor of such 
copyright, who is entitled after demand thereof in writing, to sue 
for and recover the same, or to damages for the detention thereof.7 

Effect of registration,—Registration is not compulsory, but 
no proprietor of copyright in any book may sue for any infringe- 
ment of such copyright unless he has made an entry in the Regis. 
try Book and in the manner above mentioned : provided that the 
omission to make such entry does not affect the copyright in any 
book, nor the right to sue or proceed in respect of the infringe. 
ment thereof, except the right to sue or proceed in respect of the 
infringement thereof, ynder the provisions of this act.8 Where it 
was contended that because the infringement of copyright took 
place efore registiation, no suit would lie, it was held that this was 
not so, and that the title to copyright is complete before registra- 
tion, which is,only a condition precedent to the right to sue.9 

Contracts relating to libellous and immoral publica- 
tions.—An action cannot be sustained on a contract for the print- 
ing or publishing of an immoral work.? Neither author or pub- 
lisher of a libellous or immoral work has any copyright therein ; 
nor can he maintain an action against any person for publishing a 
pirated edition of such a work. A promise to indemnify plaintiff, 
in consideration of his having published a libel, and defended an 
action brought against him for it at defendant’s request, is void.3 
See “ Agency,” 

Printing presses and newspapers.—Every book or paper 
printed in British India must bear the name of the printer and 
publisher.t ‘ Book” includes every volume, part or division of a 
volume and pamphlet in any language, and every sheet of music, 
map, chart or plan separately printed or lithographed,s The 
above-mentioned Act, which was passed for the purpose of regula- 
ting printing presses and newspapers, and for the preservation of 
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copies of books printed in British India and for the registration 
of such books, provides for a declaration in prescribed form of 
the possessor of a press® and a similar declaration fiom the printer 
and publisher of periodicals, etc., and a new declaration on change, 
of place, etc., and of printer and publisher: and directs what 3 
to be done with the declaration which the public are entitled to’n- 
spect and makes an office copy of the declaration sufficient 
evidence, as against the person whose name shall be subscribed 
to such declaration, that the said person was printer or publisher, 
or printer and publisher (as the words of the declaration may be) 
of every portion of every periodical work, whereof the title shall 
correspond with the title of the periodical wok mentioned in the 
declaration.7 Copies of every book printed or lithographed in 
British India together with all maps, prints or other engravings 
belonging thereto, must be delivered gratés to Government.® 

Registration of books.—A book called a ‘Catalogue of 
Books printed in British India” is by the Act (XXV. of 1867) direct- 
ed to be kept, wherein must be registered a memorandum of every 
book delivered to Government (v. azée), The memorandum must 
contain the name and residence of the proprietor of the copy- 
right, or any portion of such copyright.9 Every registration under 
this section is (on payment of Rs. 2 to the officer kecping the cata. 
logue) deemed to be an entry kept under Aét XX. of 1847 (Copy- 
right Act: v. az/e) and the provisions contained in that Act as to 
the Book of Registry apply mutatis mutandis to the catalogue,* 
The memoranda registered during each quarter must be published 
in the local Gazette after the end of each quarter,? 


DESIGNS, 
AutHority—Act V of 1888, 

A design means some peculiar shape, configuration or form 
given to an article, or arrangement of lines, or the like used on, or 
with an article, but not the article itself, 

al means the exclusive right to apply a design to an 
article.+ 

Registration.—Any person whether a British subject or not, 
claiming to be the proprietor of any new and original design not 
previously published in British India, may apply to the Governor- 
General in Council, for an order for the registration of the design. 
The application must be in writing in the required form and must 
contain a statement of the nature of the design, and be accom- 
panied by as many copies of drawings, photographs, or tracings 
thereof, not being fewer than four, as may be required by the raleg 
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in force. The application must be left with or sent by post to the 
secretary, appointed to discharge the functions of Secretary under 
the Acts The Governor-General in Council may, upon such 
Yepplication and after such enquiry as he thinks fit, make an o1der 
aithorizing the design to be registered in the Register of Designs,‘ 
pari and duration of copyright,—When a design 
is registered, the proprietor has, subject to the other provisions of 
the Act, copyright in the design for five yeais from the date of re- 
gistration.? When copyright in a design has ceased, an entry to 
that effect is made in the Register of Designs,* 

Articles to be marked “registered.”—Before the delivery 
on sale of any article to which a registered design has been ap- 
plied, the proprietor of the design must cause the article to be 
marked with the word ‘‘registered” either in full or in an abbrevi- 
ated form. If he fails to do so, his copyright in the design will 
cease unless he shows that he took all proper steps to ensure the 
marking of the article,® 

fiffect of exhibiting unregistered designs at exhibi- 
tions.—If the proprietor of a design exhibited at an industrial 
or international exhfoition, ceitified as such by the Governor- 
General in Council, applies for an order for the registration of the 
design, within six months from the date of the admission of the 
design into that exhibition, the design will not be deemed not to 
be a new and original design not previously published in British 
India, by reason only of its having been exhibited at the exhibi- 
tion.? 

Mutation of names in register.—Any person in whom the 
copyright in a design has become vested may apply to the Secre- 
tary for the entry of his name in the Register of Designs as 
proprietor of the copyright, and the Secretary may, if he sees fit, 
cause the entry to be made.? 

Suit for infringement of copyright.—The registered pro- 
prietor of a design may institute a suit in the District Comt (which 
includes the High Court, Oniginal Side) for the recovery of any 
damages arising from the application by any person to any article 
of the design, or of any fraudulent or obvious imitation thereof for 
the pinpose of sale, or from the publication, sale or exposure for 
sale, by any person of any article to which the design or any fraudu- 
lent or obvious imitation thereof, has been applied, that person 
knowing or having reason to believe that the proprietor had not 
given his consent to such application. When a decree is made 
by the Court in such suit, a copy of such decree is sent to the 


s) s. 51, ib, 7) 8,53, ib. 9) s. §4,ib, 2) s, 56, ib, 
6) s. 82, ib, 3 s, 58, b, 1), 85) iby ‘ 
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Secretary, who will thereupon cause an entry thereof to be made 
in the register of designs.3 

Rectification of Register of Designs.—A High Court may, 
on the application of any person aggrieved by an entry in thes 
Register of Designs, or by the omission of an entry theta 
make such order for the rectification of the register as it thinl’ fit, 
A copy of such order is to be sent to the Secretary, who will 
thereupon cause an entry thereof to be made in the Register of 
Designs, The order may declare copyright in the design not to 
have been acquired, 

Meaning of word “proprietor. ’—The author of any new 
and original design is considered the proprietor thereof, unless he 
executed the work on behalf of another person fora good or valuable 
consideration, in which case that person is considered the “pro- 
prietor,” and every person acquiring for a good or valuable con- 
sideration a new and original design, or the right to apply the 
same to an article, either exclusively of any other person or 
otherwise, and also every person on whom the property in the 
design or the right to the application thereof shall devolve, is con- 
sidered the “proprietor” of the design in the respect in which the 
same may have been so acquired and to that extent but not other- 
wise.4 

3) & 57, ib, 4) 5. 50 (3), ib, 
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AUTHORITYES—Act IV of 187r amended by Act X of 188r: Act V of 1889; 
Criminal Procedue Code, 


INQUESTS IN CALCUTTA AND Bompay. 


Coroner’s jurisdiction.—A Coroner is appointed to have 
authority under the Act (Act IV of 1871) within the local limits 
of the ordinary Original Civil Jurisdiction of each of the High 
Courts of Calcutta and Bombay. 

Inquiry into deaths.—When a Coroner has reason to be- 
live that the death of any person has been caused by accident, 
‘homicide, suicide, or suddenly by means unknown, or that any 
person being a prisoner has died in prison, and that the body 
is lying within the place for which the Coroner is so appointed, 
the Coroner must inquire into the cause of death; every such 
inquiry is deemed a judicial proceeding.* 

Coroner's jury.—On receiving notice of any such death 
the Coroner must summon a jury for the purpose of enquiring 
when, how, and by what means the deceased came by his death. 
For the purpose of such inquest the Coroner may order a body 
to be disinterred.? Such inquest may be held on a Sunday,3 


The inquest.—The Coroner opens the Court by proclamation 
and calls over the names of the jurors. If a sufficient jury is in at- 
tendance, each juror is sworn, and the Coroner proceeds with the 
jury 40 view the body ; and makes such observations to the jury as 
the appearance of the body requires. He then makes proclamation 
for the attendance of witnesses, or calls in separately such as know 
anything concerningthedeath, Itis the duty of all persons acquaint- 
ed with the circumstances attending the death to appear before 
the inquest as witnesses. The Coroner can for the purposes of the 
inquest summon witnesses to give their evidence on the inquest. 
He may direct the performance of a post-mortem examination 
by any medical witness summoned to attend the inquest. All 
evidence must be taken on oath, and the Coroner is bound to 
receive evidence on behalf of the party (if any) accused of caus- 
ing the death of the deceased person. He may adjourn the 
inquest from time to time, and from place to place. After all the 
witnesses have been examined, and the Coroner has summed up 
the evidence to the jury, the latter consider their verdict. When 
the verdict is delivered the Coroner draws up the inquisition in 


x) Act IV of 2877, s, 8, 2) s, 12, ib, 3) 5. 22, ib, 
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accordance with the finding of the jury, or, when the jury is 
not unanimous, in accordance with the opinion of the majority. 
Such inquisition must be signed by the jurors, and the Coroner 
and must set forth—(z) when, where, and before whom the 
quisition is holden ; (2) who the deceased is; (3) where his 
lies ; (4) the names of the jurouis, and that they present 
quisition upon oath; (5) where, when, and by what means the 
deceased came by his death ; and (6) if his death was occasioned 
by the criminal act of another, who is guilty thereof* 

Disclosure of crime.—When the verdict is one of culpable 
homicide amounting to murder, or culpable homicide, or one 
of death by a rash or negligent act not amounting to culpable 
homicide, the Coroner must bind by recognisance any person 
knowing or declaring anything material touching such murder, 
homicide, or act, to appear at the next Criminal Sessions at which 
the trial is to be, then and there to prosecute or give evidence 
against the party charged. The Coroner must also, when the 
verdict justifies him in so doing, issue his warrant for the appre- 
hension of the person accused and commit him to prison, until 
trial, or if he be already in prison, issue g detainer to the officer 
in charge of the jail in which he is, or if the verdict is not 
of murder the Coroner may enlarge him on sufficient bail,s 

Warrant for burial—When the proceedings are closed, or ' 
before, if it be necessary to adjourn the inquesty the Coroner 
must give his warrant for the burial of the body on which the 
inquest has been taken.® 

A juror who has been properly summoned may be fined 
Rs. 50 for non-appearance, but a juror after service at an in- 
quest is exempted (unless in case of necessity) from attendance 
for the period of a year.? 


_{nquests in BririsH [np1a ovrsipe THE Towns or CaLcurra, 
Mapras, Bombay, 


By whom held,—All District Magistrates or Sub-divisional 
Magistrates, and any Magistrate especially empowered in this behalf 
by the Local Government, or the District Magistrate, are em- 
powered to hold inquests in cases similar to those already referred. 
to, 

Enquiry by the police.—Every officer in charge of a police. 
station on receiving information that a person—(a) has committed. 
suicide ; or (2) has been killed by another, or by an animal, or by 
machinery, or by an accident; or (¢) has died under circum- 
stances raising a reasonable suspicion that some other person 

4) 88. 13—24, ib. | s, 28, ib. 8) s. x7, Cre Pr. Corde, 
5) $8. 25—27, 1b, 7) 88. 32, 34, ib. 
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has committed an offence, must immediately give intimation 
thereof to the nearest Magistrate empowered to hold inquests, 
* and proceed to the place where the body of such deceased person 
is, and there, in the presence of two or more respectable in- 
hatitants of the neighbourhood make an investigation, and 
draw*sp a report of the apparent cause of death, describing such 
wounds, fractures, bruises and other marks of injury as may be 
found on the body, and stating in what manner, or by what 
weapon or instrument (if any), such marks appear to have been 
inflicted. The report must be signed by such Police-officer and 
other persons, or by so many of them as concur therein, and must 
be forthwith forwarded to the District Magistrate or the Sub- 
divisional Magistrate. When there is any doubt regarding the 
cause of death, or when for any other reason the Police-officer 
considers it expedient so to do, he is bound to forward the body, 
with a view to its being examined, to the nearest Civil Surgeon, 
or other medical officer appointed in this behalf by the Local - 
Government, if the state of the weather and the distance admits 
of its being so forwarded without risk of such putrefaction on 
the road as would render such examination useless. In the 
presidencies of Madras and Boinbay, investigations under this 
section may be made by the head of the village.9 : 


Power to summon persons.—~For the purpose of the above- 
mentioned investigation an officer in charge of a police-station 
may, by order in writing, summon two or more persons and any 
other person who appears to be acquainted with the facts of the 
case. Every person so summoned is bound to attend and. to 
answer truly all questions other than questions the answer to 
which would have a tendency to expose him to a criminal charge 
or to a penalty or forfeiture.t ; 

Inquiry by Magistrate.—When any person dies while in the 
custody of the Police the nearest Magistrate empowered to hold 
inquests wzs¢ and in any other case mentioned in clauses (a), 
(4) and (¢) (v. azte.) any Magistrate so empowered may hold an 
inquiry into the cause of death either instead of, or in addition 
to, the investigation held by the Police-officer; and, if he does 
so, he has all the poweis in conducting it which he would have 
in holding an enquiry into an offence. The Magistrate must record 
such evidence as may begiven, and when ever he considers 
it expedient to make an examination of the dead body of any 
person who has already been interred, in order to discover the 
cause of his death, the Magistrate may cause the body to be 
disinterred and examined,? ie ; 


9) s. 174, ib, x) 5, 78, ib, 2) s, 176, ib, 
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InquEsTs IN TowN oF Mapras, 

In 1889 the office of Coroner was abolished in the town of + 
Madras, and the provisions of the Criminal Procedure Code J 
(v. ante) adopted in a modified form. Intimation is given ana 
the report forwarded to (v. az#e) the Commissioner of Po¥te, 
The enquiry mentioned in the last paragraph is conducted by 
Presidency Magistrates.3 

3) Act V of 1889, 


CUSTOM AND USAGE. 


Autxorities—Viner's Abridgement : Bacon's Abridgment: Mayne's Hindu Law, 
- sth eds: Indian Evidence Act: Indian Contract Act: and cases cited, 

Custom is such a usage as has obtained the force of law and 
is in truth a binding law to such particular places, persons and 
things which it concerns, It is jus nom scriptum (unwritten law) 
made by the people only of such place where the custom is,? 
The frequent repetition of an act, which at first was assented to 
by the people of a certain place for their mutual conveniency and 
advantage isa custom.? ‘A belief in the propriety, or the im- 
perative nature, of a particular course of conduct, produces a 
uniformity of behaviour in following it; and a uniformity of 
behaviour in following a particular course of conduct, produces a 
belief that it is imperative, or proper, to do so. When from either 
cause, or from both causes, a uniform and persistent usage has 
moulded the life and regulated the dealings, of a particular class 
of the community, if®becomes a custom which is a part of their 
personal Jaw. Such a custom deserves to be recognised and en- 
forced by the Courts, unless it is injurious to the public interests, 
or is in conflict with any express law of the ruling power.”3 
“The fullest effect is given to custom both by our Courts and 
by legislation, and all the recent acts which provide for the admin- 
istration of law dictate a similar reference to usage, unless it 
is contrary to justice, equity, or good conscience, or has been 
actually declared to be void,”+ 

There are various customs in every part of India in respect of 
incidents of tenures of land, right of fishing in d2/s or other 
natural waters, right of inheritance in a particular family, &c, 
As the “common law” or “custom of the realm in England” is 
proved to exist by showing that it has been affirmed by the Courts, 
or at least has been recognised in the writings of acknowledged 
legal authorities, the Hindu and Mahommedan Law, as adminis- 
tered by the British Courts, is such portion of the customs of the 
Hindus and Mahomedans which has, from time to time, received 
legal and judicial recognition. “Under the Hindu system of 
law, clear proof of usage will outweigh the written text of the 
law.”5 But apart from the Hindu and Mahommedan Law, there 
Viner’s Abridgment, Vol. VII, p. 164. 
2) Bacon’s Abridgement, Vol. 2, p. 564." 
3) Mayne's Hindu Law, sth ed., p. 47, and cases cited: Perry O. C,, rro: ib, 

535:33 Mad., H. C., 56: rz Bom,, H. C,, 249: 4 Bom, 545. 


4} Mayne, p. 42, 
5) 12 Moo,, I. A,, 436, 
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are other various local customs which have received the recog- 
nition of the Courts in India. Customs which have not received , 
such recognition must possess a certain character, and must b 
established by positive and clear proof before any relief on te 
basis of their existence will be granted. vw. next Zaragraph, he 

Requisites of custom.—A custom must in order to Teceive 
the recognition of the Courts, and so acquire legal force, possess 
a certain character ard satisfy certain necessary conditions, It 
must be ancient, continued and acquiesced in, reasonable and 
certain, invariable, and established by clear, positive, certain, 
distinct and unambiguous evidence? There must be satisfactory 
proof of usage, so long and invariably acted upon in practice, as 
to show that it has, by common consent, been submitted to as 
the established governing rule of the particular family, class, or . 
district of country; and the course of practice upon which the 
custom rests must not be left in doubt, but be proved with cer- 
tainty.2 A custom must not be immoral: it cannot be created by 
agreement, There may be a usage of a single family.9 The 
custom must be definite so that its application in any given 
instance may be clear and certain and reagonable,* 

How proved.‘ The evidence should be such as to prove 
the uniformity and continuance of the usage, and the conviction 
of those following it that they were acting in accordance with ° 
law, and this conviction must be inferred fromsthe evidence. 
There must be evidence of acts of the kind: acquiescence in 
those acts ; decisions of Courts or even of punchayets upholding 
such acts ; the statements of competent and experienced persons 
of their belief that such acts were legal and valid, will alljbe 
admissible: but the statements should be supported by actual 
examples of the usage asserted.”? A custom being in derogation 
of the general rules of law, must be construed strictly,3 

Usage of trade——The law merchant is a customary law 
relating to trade. Certain portions of it have received recogni- 
tion at the hands of the Legislature, and been embodied in 
statute, ¢,g., the law as to negotiable instruments, bills of lading, 
&c, Others portions have been, and if they are of a certain 
character, will be, recognized by Courts of Justice, Many con- 
tracts are construed by the course of business in the particular 
trade, When trade usage is imported into a contract, it is 


6) L LR, 2 All, q9. 9) Mayne, pp. 49, 50, 52, and 
7) W.R. 2864, p. 39: ib., 1864, p. cases there tad, 
20; 15 W. RP, C., 473 14 x) xAIL, 440: 2All., 49. 
M, 1. A,, 585: 2 Cal, 186! 2) 7 Mad. H.C.,, 250, ss 13, 48, 
M.I. A,, 243. 49, Evidence Act. 


9 

8) 3 Mad, H.C., 75, 77, affirmed 3) LR 3t. Au p 285. 
onappeal: 14M. 1. A, 570: 
10 Bom, H, C., 234, 
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because it tacitly forms part of it, like those contracts in which 
_ are found the words ‘‘and other usual terms.” They then form 
part of the contract itself, The contract expresses what is pecu- 
Imr to the bargain between the parties and the usage supplies the 
resti¢. Thus a contract to pay interest is frequently implied from 
usage, The extent of an agent’s authority is also determined 
by usage.s So also an implied warranty of goodness or quality 
may be established by the custom of a particular trade.® 

Requisites of usage.—A usage, even if universal, which is 
not according to law cannot be set up to control the law If 
contrary to established rules of law or equity, or contrary to, 
or excluded by, the express terms of a contract, or if unreasonable,® 
a custom or usage of trade will not bind the parties to a con- 
tract. Further, it must not be inconsistent with the provisions 
of the Contract Act.9 By sec. 1 of the latter Act, nothing in the 
Act is deemed to affect any usage or custom of trade, nor any 
incident of any contract not inconsistent with the provisions 
of the Act, 

Proof of mercantile usage needs not either the antiquity, 
the uniformity, or theynotoriety of custom, which in respect fo 
all these becomes a local Jaw. The usage may be still in course 
of growth; it may require evidence for its support in each case ; 
but in the result it is enough if it appear to be so well known 
and acquiesced in that it may reasonably be presumed to have 
been an ingredient tacitly imported by the parties into their 
contract,* : 


4) Contract Act, s. 9: 16 Scott's iM 16 Scott's Rep,, N. 8., p. G60, 
Rep,, N. S., 660, 661: 7, Moo., 8) 8 Bom. H, C., p. 19. 
I. A., 282, 9) Act IX of 1872, 5,14: 14B, L, 


5) zo Moo., I. A,, 229, R,, 76. 
6) Contract Act, s, 110, 1) 7 Moo, I, A., 282, 
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es—Indi : Criminal Procedure Code: Act I of : 
AUmridence): Act of ey erie Rallet spa Libel and Slander, ats 

Cases cited. 

Its nature.—Defamation is oth a criminal offence and a civil 
wrong. The term “defamation” as used in the Indian Penal 
Code includes both libel and slander considered as offences under 
English law. In India the term is properly applied to the crimi- 
nal offence only, the civil wrong being called “ libel” when the 
defamatory matter is written, and “slander” when spoken, 

Remedy against.—A defamed person has two remedies. He 
may either prosecute the offender under the Penal Code for having 
committed an offence, or sue him in a Civil Court for damages. 
He may also do both. If a person threatens to publish matter 
which would be punishable as defamatory under the Indian 
Penal Code the Court may grant an inaction to restrain the 
publication.” 


DEFAMATION AS A CRIMINAL OFFENCE. 


Definition of.—Whoever by works either sfokem or intended 
to be read, or by signs (e.g.: A is asked who stole B’s watch : 
A points to Z, intending to cause it to be believed that Z stole 
B.’s watch) or by visible representations (eg. A draws a picture 
of Z running away with B’s watch with the same intention), 
makes or publishes any imputation concerning any person intend- 
ing to harm, or knowing or having reason to believe, that such 
imputation will harm the reputation of such person, is said (ec. 
cept in the cases mentioned below in the paragraph ‘“ Excep- 
tions”) to defame that person.” There are thus two classes of 
persons who may be guilty of the offence ; (1) persons who first say 
or produce defamatory matter; (2) those who promulgate it, No 
evidence is necessary of intention to harm, or of knowledge that 
harm would follow where the words are in themselves defamatory. 
No imputation is said to harm a person’s reputation unless that 
imputation directly or indirectly in the estimation of others, lowers 
the moral or intellectual character of that person in respect of 
his caste, or of his calling, or lowers the credit of that person, or 
causes it to be believed that the body of that person is in a loath- 
some state, or in a state generally considered disgraceful. An 
imputation in the form of an alternative, or expressed ironically 


zt) Act 1 of 1877, 5. 55. 2) s, 499, Indian Penal Code, 
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_ taay amount to defamation, ¢eg.- A says Z is an honest man; 
\\he never stole B’s watch, intending to cause it to be believed that 

Me did steal B’s watch: unless this falls within one of the excep- 
tions it is defamation, Defamatoly matter is “published” if 
communicated to a single person other than the person defamed, 
eg.: to the latter’s wife.+ The offence is compoundable by the 
person defamed.5 

Defamation of a deceased person.—It may amount to 
defamation to impute anything to a deceased person, if the impu- 
tation would harm the reputation of that person if living, and is 
intended to be hurtful to the feelings of his family or other near 
relatives, The defamatory matter in sucha case must be such 
that the deceased might himself have complained of it. Genuine 
criticism of a dead person made in a doné-jide history or bio-, 
graphy is permissible.$ 

Of companies, associations and collections of persons, 
-—It may also amount to defamation to make an imputation con- 
cerning a company, or collection of persons as such. The “ Wiz 
Durpan” case which arose out of the publication of defamatory 
matter upon the indigotolanters is an instance of defamation of 
this kind.7 

Exceptions.—There are certain cases in which imputations 
against, or expression of opinion on another is permissible, and the 
person making’ protected. Itis not defamation (1) to impute 
anything which is ¢7we against any person, if it be for the public 
good that the imputation should be made or published ; (2) to ex- 
press in good faith any opinion whatever respecting the conduct 
of a public servant in the discharge of his public functions, or 
respecting his character so far as his character appears in that 
conduct and no further 2 nothing is said to be done or believed 
in “ good faith” which is done, or believed without due care and 
attention ;9 the burden of proving good faith lies on the accused 
person ;* (3) to express in good faith any opinion whatever re- 
specting the conduct of any person touching any public question 
and respecting his character, so far as his character appears in 
that conduct and no further ¢g., expressing an opinion on 2’s 
conduct in calling a meeting on a public question, presiding at 
such meeting, &c. ; (4) to publish a substantially true report of 
the proceedings of a Court of Justice or of the result of 
any such proceedings; (5) to express in good faith any opinion 
whatever respecting the merits of any case, civil or criminal, 


3) s. 499, ib. 8) ib, 
4) ILL. R,, 1 Bom, 477. 9) s. 52, ib, 
§) Schd. II, Cr, Pr. Code. 1) Evidence Act, s, tos. 
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which has been decided by a Court of Justice, or respecting 
the conduct of any person as a party, witness, or agent, im any 
such case, or respecting the character of such person as far as his ee 
character appears in that conduct and no further ; (6) to express 
in good faith any opinion respecting the merits of any perform- 
ance, which its author has submitted to the judgment of 
the public, or respecting the character of the author, so far as his 
character appears in such performance and no further 1 EBay 
person who makes a speech or publishes a book, submits that 
speech, or book to the judgment of the public > SO too an actor 
or singer, who appears on a public stage, submits his singing or act- 
ing to the judgment of the public, The following are illustrations 
of innocent and criminal statements as to the character of an 
author: A says of a book published by Z “ Z’s book is foolish 
and indecent, Z must be a weak man, and a man of impure mind.” 
This is not defamation if said in good faith, inasmuch as the 
opinion A expresses of Z respects Z’s character only, so far as it 
appears in Z’s book and no further. It would, however, be defa- 
mation if A were to say: “I am not surprised that 2’s book is 
foolish and indecent, for he is a weak man amd a libertine, ” inas- 
much as the opinion expressed of Z’s character is an opinion not 
founded on Z’s book. (7) For a person having over another any 
authority either conferred by law, or arising out of a lawful contract 
made with that other, to pass in good faith any censure on the 
conduct of that other in matters to which such lawful authority 
relates : ¢.g., a schoolmaster censuring his pupils, or a master his 
servant, or the head of a department those under his orders ; (8) to 
prefer ix good faith an accusation against any person to any of 
those who have lawful authority over that person with xespect to 
the subject-matter of accusation ; ¢g., A in good faith accuses 
Z before a Magistrate, or complains of the conduct of X, a servant, 
to X’s master. (9) To make an imputation on the character of 
another, provided that the imputation be made 7% good faith for 
the protection of the interests of the person making it, 
or of any other person, or for the public good; «2, B, a 
shopkeeper, says to A, who manages his business, “ Sell nothing to 
Z on credit, for I have no opinion of his honesty.” This is not 
defamation if said by A in good faith and for the protection of his 
own interests ; or, again, B, a Magistrate, in making a report to his 
superior officer casts an imputation on the character of Z, the im- 
putation is not defamatory if made in good faith and for the public 
good. Under this exception come the privileges of counsel, attor- 
neys, vakils, and witnesses in judicial proceedings. (10) To convey 
caution iz good faith to one person against another, provided 
that such caution be intended for the good of the person ‘to whom 
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it is conveyed, or of some person in whom that person is interest 
ed, ér for the public good : e¢g., communications regarding the 
“ character of servants or communications made in discharge of a 
moral or social duty. The privilege must be used in good faith, 
and no further than absolute necessity requires,3 

Punishmrent.—Defamation is punishable with a maximum of 
two years’ simple imprisonment, or with fine, or with both.+ 
Persons printing or engraving any matter whiclthey know or 
have good reason to believe is defamatory, and persons selling or 
offering for sale a printed or engraved substance containjemmle- 
famatory matter, knowing that it contains such matter are simuatly 
punishable.5 = 

DEFAMATION AS A CIVIL WRONG, 

Libel is the publication of false defamatory matter in writing, 
ina print, picture, or the like. Generally speaking, matter which 
would be considered defamatory within the definition of -the 
Penal Code (v, avz¢e) would be considered libellous in a civil action. 
One of the main differences between a criminal prosecution for . 
defamation and a ciyil action for libel lies in the fact that in the 
latter the truth of the libel is always a complete defence, and this 
is so because the law will not permit a man to recover damages 
in respect of an injury to character, which he either does not, or 
ougit not to possess.6 Written matter may be either obviously 
libellous; as where the words are in themselves of a libeltous 
character, or, though not obviously libellous, it may be capable of 
bearing, and intended to bear, a libellous signification, e.g., where 
there is innuendo or irony, In the latter case the plaintiff must 
establish that the libellous words did in fact mean what he alleges, 
not merel¥ that they were capable of bearing such a meaning,” 

The plaintiff must prove in a suit for libel (7) that theamatter 
is libellous; (2) that the defendant published it. Although in 
common parlange “ publishing” may be confined in its meaning 
to making the contents of a libel known to the public, yet its’ 
meaning is not so limited in law; for the making of it known to 
but one individual other than the plaintiff himself (¢.g., to his 
wife) is a publishing, and the mere parting with a libel with intent 
to scandalize a party, by which the defendant loses his power of 
control over it, is an uttering.6 If the plaintiff proves these two 
points, the Court will infer that the publication was malicious. 

Defences.—The defendant in a civil action may take any of 
the following defences: (1) that the matter.'s not libellous; (2) that 
if it is so, it is true ; (3) that he did not publish the libel; (4) that if 
he did so publish, his publication was “ privileged,” ; 
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Privileged publication in the civil law relating to libel 
corresponds to those exceptions in the criminal law in which it is 
permissible to publish what would be (but for the exception) de- 
famatory. Generally speaking, publication under the circumstan- 
ces which excuse from defamation excuse from libel. Shortly stated 
the law as to “privileged” communications is as follows: From 
the mere publishing of libellous matter the law presumes malice 
on the part of the person publishing and an intent to injure the 
person defamed. But where the circumstances of publication are 
sucrwg to exclude this presumption then it is excluded, unless 
actwim*txpress malice isshown. Such circumstances exist where 
publication of otherwise livellous matter is made by a person in 
discharge of some public or private duty (whether legal or moral), 
or in the conduct of his own affairs in matters where his interests 
are concerned, if made to a person having some correspond- 
ing interest or duty.? _ If fairly warranted by any reasonable 
exigency or occasion such communications are protected or 
“privileged.” Even if a privileged communication be untrue 
it will not be libellous, if honestly made with belief in its truth. 
Examples of privileged communications areareports of military 
and naval officers on military matters to their military superiors, 
words spoken in office by witnesses, counsel, jury and Judge 
in civil or criminal proceedings, and reports of these proceedings, 
communications as to the character of servants, communications 
of a confidential nature, or made in self-defence to protect one’s 
private interests, statements provoked or invited by previous words 
of the plaintiff, and the like.* 

Instances of libel.—Generally speaking, any words which 
expose the plaintiff to hatred, ridicule, contempt, or obloquy, or 
tend if injure him in his profession or trade, or cause his neigh- 
bourg €6 avoid and shun him are libellous.2 It has been held to 
be libellous to write and publish of a person that he is “an in- 
ferna! villain,” “an impostor,” “a great defaulter,’' “a black leg,” 
‘a blacksheep,” “a hypocrite,” “a rogue and a rascal,” “a dis- 
honest man,” “a mere man of straw,” ‘a desperate adventurer,” 
“ that he is insolvent and cannot pay his debts,” and the like.3 
Tronical praise may also be a libel as calling an attorney “an hon- 
est lawyer.”4 A caricature, painting, or statue may be libellous.’ 

Damages —When words arc in themselves obviously libellous, 
and are such as must injwe the reputation of the plaintiff, they 
are actionable without proof of special damage: actual pecuniary 
damage need not be preved : the injury to the reputation, is legal 
damage. Where words, on the other hand, are used which merely 


9) ib. 2) ib. p. 19. 4) ib., p. 116, 
9) Odgers, pp. 181~268, 3) ib. PB. 20, 5) ib., p. 6, 
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might tend to injure the reputation, the fact that they were so 
injurious and the special damage caused by them must he shown.® 

Slander is defamation by word of mouth. In England therule 
*of Jaw is that a civil action for slander can always be brought 
when the words (1) charge the plaintiff with the commission 
of a crime punishable by law; (z) impute to him a contayious 
disorder tending to exclude him from society ; (3) are spoken of 
him in the way of his profession or trade, or disparage him in an 
office of public trust: because in all these cases the words which 
are said to be “actionable ger se” clearly tend to injure the plain- 
tiff’s reputation. Therefore to sustain an action in these casés it is 
not necessary to prove sfeccal damage resulting to the plaintiff 
fiom the slander ; from the slanderous words damage is presumed, 
In all other cases according to English law special damage must 
be shown, In India the question 1s not so well settled. The 
preponderance of authority, however, is against the Enylish rule 
and in fayour of giving relief to a plaintiff where the defamation 
is such as would cause substantial pain and annoyance to the 
person defamed, although actual proof of damage estimable in 
money may not be forthcoming.7 Therefore a suit for damages may 
be brought for verbal abuse of a gross character without proof of 
special damage. The use of every kind of abusive language is not 
actiqnable, But language which, having regard to the definition 
of defamation in the Indian Penal Code, is calculated to injure 
the reputation—language which having regard to the respectanility 
and position of the person abused is calculated to outrage his 
feelings, lower the estimation in which he is held by persons of 
his own class and bring him into disrepute is actionable® (22, such 
that a civ4/ action may be brought for damages.) Mere “ hasty 
expressions” spoken in anger or vulgar abuse to which no hearer 
would attribute any set purpose to injure character are not ‘action- 
able? The same rules as to inference of malice, “ privileged” 
communications, and truth of the defamatory matter, apply as 
well to slander as to libel. 


6) 1b, p. 290. * 8) I, L, R., x2 Cal, rz0. 
7) LL. R., 8 Mad, 175. 9) I, L, R., 8 Mad., 175, 
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AuTHORITIES—Act IV of 1869 (Indian Divorce) as amended and iepealed: extends 
to the whole of British India and (so far only as regards British subjects) to 
the dominions of Princes and States in India in alliance with Her Majesty: Act 
XXI of 1866 : Act XV of 1865: Civil Procedure Code : Browne and Powles On 
Divorce, 5th edition : Cases cited. 

English and Indian Law.—Generally speaking, and subject 
to the special provisions of the Indian Act, the Indian Courts are 
obliged to act and to give relief under the Act, on principles and 
rules as nearly as may be conformable to the rules and principles 
en which the English Courts of Divorce act. Except in a few 
particulars, the Law of Divorce in India and in Englandis the 
same,? 

Divorce, 


Jurigdiction.-Divorce can only be granted where the peti- 
tioner (1) professes the Christian religion; (2) resides in India 
at the time of presenting the petition ; (4 where husband and 
wife have both at some time resided in India, avd only in the 
following cases:—(2) where the marriage was solemnized in 
India; or (4) where the adultery, rape, or unnatural crime 
complained of was committed in India ; or (¢) where’ the husband 
has since the solemnization of the marriage exchanged his pro- 
fession of Christianity fur the profession of some other form of 
religion, The marriage sought to be disolved need not necessa- 
rily have been a Christian marriage. So where the petitioner and 
respondent were married, while professing the Hindu faith, and 
afterwards became converts to Christianity, it was held, on the 
application of the petitioner for dissolution of marriage on the 
ground of the wife’s adultery, that being a person professing Chris- 
tianity at the time of presenting the petition, he was entitled to a 
divorce under the Act. A non-Christian marriage is not dissolyed 
by the mere fact of the conversion of one or both of the parties 
to Christianity, and may therefore be dissolved in accordance with 
the provisions of the Divorce Act.? 

Petition by husband.—Any husband may present a petition 
to a District Court, or to the High Court praying for divorce on 
the ground that his wife has since marriage committed adultery.3 

Petition by wife.—Any wife may similarly present a petition 
on the grounds that her husband has since marriage (r) exchanged 

1) I, L.R.4Cal., 260: 8 Bom., O.C., 48: s. 7, Act IV of 1869. 

2) 3B.L.R,O.C., 67: 14 W, R,, 416: I. L. R., ro Bom,, qo22; LL. R,, 


18 Cal, 252: but see I, L, R,, 14 Mad,, 382: 5, 2, Act IV of 1869, * 
3) 8. To, ib, 
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his profession of Christianity for the profession of some other 
* religion and gone through a form of marriage with another 
woman [ag where a Hindu convert to Christianity has made 
a Christian marria.e and afterwards reverts to Hinduism and 
marries a second wife]; or has been guilty of (2) incestuous 
adultery [“ incestuous adultery” means adultery commiited bya 
husband with a woman with whom, if his wife were dead, he could 
not lawfully contract marriage by reason of her being within the 
prohibited degrees of consanguinity (whether natural or legal) or 
affinity]; or of (3) digamy with adultery [t.e., adultery with’ the 
person with whom the bigamy is committed], or of marriage with 
another woman with adultery [¢g., where there is bigamy with 
one woman and adultery with another}; or of (4) rage + (5) sodomy 
or bestiality; or of (6) adultery coupled with such cruelty as without 
adultery would have entitled the wife to a divorce a mensd et 
toro (ze, what is now called ‘judicial separation ’) ; cruelty must 
be specifically pleaded, and if itis not, he Court will not allow 
the issue to be raised or evidence given of it; or of (7) adultery 
coupled with desertion without rea»onable excuse for two years 
or upwards.t—y. gosh As to offences against marriage, see 
“ Marriage.” 

The co-respondent.—When any petition for divorce is pre- 
sented by a husband, he must make the alleged adulterer a co- 
respondent t6 the petition, unless he is excused from so doing 
on one of the following grounds to be allowed by the Court :— 
(1) that the wife (respondent) is leading the life of a prostitute, 
and that the petitioner knows of no person with whom the 
adultery has been committed; (2) that the name of the alleged 
adulterer is unknown to the petitioner although he has made due 
efforts to discover it; (3) that the alleged adulterer is dead.5 
Every person against whom adultery is alleged in the petition 
must be made a co-respondent ; but a husband is not compelled 
to charge adultery in the petition with every person with whom 
his wife may have committed adultery. 

Court must be satisfied of absence of aid, connivance 
and condonation.—When a petition for divorce is presented, the 
Court will satisfy itself not only as to the facts alleged, but also 
whether or not the petitioner has been in any manner—(r) 
accessory to the adultery, 72, has aided in producing or con- 
tributing to produce the adultery; or (2) has connived at the 
going through of the form of marriage (¢g., where bigamy is 
charged), or the adultery ; or (3) has condoned the same. The 

4) ih: 3 BLL. R, Ap 6:1 L, R, re Cah, 7o6: (Prohibited degrees) 
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Court will also enquire into any countercharge which may be 
made against the petitioner.® ; 

Dismissal of petition.—In case the Court finds that there 
has been either aid, connivance, or condonation, ov that the case 
has not been proved, or that the pctition is presented or prose- 
cuted in collusion with either of the respondents, then and in any 
ot the said cases the Court will dismiss the petition. When, how- 
ever, a petition is dismissed by 2 District Court, the petitioner 
may, nevertheless, present a similar petition to the High Court.? 

Decree of divorce.—If, on the contrary, the Court is satisfied 
that the petitioner’s case is proved, and that there has been 
no aid, connivance, condonation, or collusion, the Court will 
pronounce a decree nist declaring the marriage of the petitioner 
dissolved.2 A decree wisi is a conditional decree ; it declares that 
the marriage is dissolved unless within six months next following 
cause is shown why the marriage should not be dissolved. If 
no one shows cause the petitioner must move to have the decree 
made absolute (see later). 

Proviso.—The Court is not bound to pronounce a decree of 
divorce if it Ginds that the petitioner has 4) during the marriage 
been guilty of adultery ; or (2) of unreasonable delay in present. 
ing or prosecuting his petition; or (3) of cruelty towards the other 
party to the marriage; or (4) of having deserted or wilfully sepa- 
tated himself or herself from the other party befote the adultery 
complained of, and without reasonable excuse; or (5) of such 
wilful neglect or' misconduct of or towards the other party as has 
conduced to the adultery. Where a husband separated himself 
from his wife, who up to the time of his doing so was a virtuous 
woman, and did not write to her, or go to see her, or make her 
an allowance proportionate to his income after he had done so, 
it was held upon a petition by the husband for dissolution of his 
marriage on the ground of his wife’s adultery, such adultery having 
been committed during such separation, that his conduct towards 
his wife disqualified him from obtaining the relief sought.? 

Decree nisi by High Court.—Every decree for dissolutioi 
of marriage made by a High Court {not being a confirmation of 
a decree of a District Court--see later] is, in the first instance, a 
deciee nisi not to be made absolute till after the expiration of 
such time, not less than six months from the pronuuncing thereof, 
as the High Court by general or special order may direct, * 

Intervention.—During the period between the passing of the 
decree nisi and the making of the decree wisi absolute, any person 
6) s. 12, Act IV of 1869. g) ib, 3B LR, 0, C., 136: Le x) 8, 16,Act 
3} s, 13, ib. R., 5 All, 72: 8 Bom, 0. C., IV .of 


8) s. 14, ib. 48:1. L. R., 3 Cal,, 688 (Delay): 1869. 
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is at liberty to intervene and show cause why the decree xisf 
should not be made absolute, by reason of its having been obtain- 
ed by collusion, or by reason of material facts not being brought 
before the Court.? 

Decree absolute.—If nobody intervenes during the period 
appointed, the Court will make the decree 7s absolute on the 
parties moving the Court to that effect. If the parties fail to 
more within a reasonable time to make the decree atsolute, the 
High Court may dismiss the suit. Where the peritioncr has tried 
in yain to discaver the respondent and co-respondent in order to 
serve them with notice of the decree wzst, the Court will inake the 
decree absolute without such service, which is not necessary, 
Where in the case of a compromise the petitioner and respondent 
applied that the decree 27s should not be made absolute, the 
Court granted the application.3 

Decree by District Court.—Every decree of divorce made 
by a District Judge is subject to confirmation by the Hivh Court, 
On its being brought before the High Court for confirmation the 
latter may either confirm it, or make such order as it think fit ; 
provided that no deciee can be confirmed till after the expiration 
of such time not Jess than six months from the pronouncing 
thereof, as the High Court may from time to time direct.4 

Intervention in District Court.—During the progress of a 
suit in the Ceurt of a District Junge any person suspecting that 
any parties to the suit are, or have been acting in coilusion for the 
purpose of obtaining a divorce, may apply to the High Count to 
remove the suit: if the High Court thinks fit it will remove the 
suit from the District Court and try it itself: in which case the 
provisions apply which are laid down as applicable in the case of 
suits originally commenced in the High Court: or it may direct 
the District Judge to take such steps in respect of the alleged 
collusion, as may be necessary to enable him to make a decree 
in accordance with the justice of the case.5 

‘What is ‘cruelty.’— Generally speaking, what is meant hy 
‘cruelty’ is actual violence of such a character as to endanger per- 
sonal health or safety, or threats of violence, or conduct such as 
to cause reasonable apprehension of danger to personal health 
or safety.6 The Courts will not wait until the hurt is aetually 
done, but the apprehension must be reasonable? Where one 
act of violence is of stich a character as to fourd a reasonable 
apprehension of further violence in case of cohabitation, legal 


2) ib: L.R., 6 Bom, 416: 1.L. 4) s, 17, Act IV of 1869, 
R,, 17 Cal, 570 5) ib. 

3} ib: 9B. LR, Ap go: 4B. LL, 6) 1S &T., 168: 2, Hagg. Cons,, 3%. 
R,, 0.0, 52: LL. R., 8 Cal, 7) 28 L. J. P&M, 55: 37 LJ. Pa, 
756: 1.1L. R., 10 All, 559. M,, 77:1. Hagg. Cons., 35. 
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cruelty is established entitling the party injured to relief from 
the Court. But merely one act committed under excitement, 
and not producing any considerable injury to the person, has 
been held, though unwarrantable, insufficient to found a decree.? 
There are cases which go to show that under certain aggravated 
circumstances less even thin that above stated js sufficient to 
constitute legal cruelty. Where a man assaulted his wife in the 
public street without inflicting personal injury, but by his con- 
duct and filthy language led a passer by to take her for a com- 
mon prostitute and to insult her, he was held to have been guilty 
of “the grossest and most abominable cruelty.”* Spitting in 
the face is an act of cruelty. It was held that a system of moral 
coercion, short of personal violence which had broken down the 
wife’s health and rendered serious malady imminent was cruelty.3 
So, too, the taking away from a wife, with the mere intent to dis- 
tress her,t of her only child by a husband who had treated the 
wife with the greatest neglect insult and indignity, was held to 
be a clear act of deliberate cruelty. Words of menace if they 
raise a reasonable apprehension of danger to the person, whether 
addressed to the wife or a third person, aonstitute legal cruelty.5 
Wilful communication of venereal disease by a husband to his 
wife amounts to cruelty. In one case though there had been 
no actual violence amounting to cruelty, the conduct of the hus- 
band in repeated acts of adultery under the roof of the house in 
which his wife was living, in consequence of which indignities her 
health gave waf, was held sufficient to found a sentence of disso- 
lution of marriage on the ground of the husband’s cruelty and 
adultery.7 Cruelty to the children in the presence of the mother 
may be cruelty to her. Cruelty committed by an insane person is 
no ground for divorce. The remedy lies in the restraint of the 
husband, not in the release of the wife.9 Acts of violence commit- 
ed under the influence of an acute disorder such as brain fever, 
where the disorder having been subdued, there is no danger of 
their recurrence, are not “cruelty,” but it is otherwise if the result 
of such disorder were a new condition of the brain rendering the 
party liable to ungovernable fits of passion, which would make 
further cohabitation dangerous.t So where a man had recovered 
from an attack of delirium tremens under the influence of which 
he had committed acts of cruelty against his wife, the Court 


8) 3S8w. & Tr., 139: 1 Hagg. Cons,, 5) x Bagg, Cons, 148: x. Hagg. 


453. Eee, 776, 
9) 2Sw. & Tr., 397, 6) cL. RP. &D,, 46, 
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2) 1 Hage. 776: 2. Sw & Tr. 584, 8) 1rSw. & Tr., 489. 
3) L.R,2P&D., 59, 9) 38w. & Tr., 348. 
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having expressed itself satisfied on the evidence that the wife could 
not liye with the husbind without peril of bodily injury, pro- 
nounced a decree of judicial separation, If the acts ofa husband 
under suspicion of insanity, but not yet declared by his medi- 
cal attendant to be insane, are such as to show that the wife may 
not be safe in returning to live with the husband, the Court will 
grant a decree? The Court will not grant a decree to protect 
the wife from mere unhappiness resulting from an ill-assorted 
marriage, nor from the destruction of domestic comfort caused by 
drunkenness.3 Nor do habitual drunkenness, occasional violent 
conduct (not amounting to personal violence) and neglect, con- 
stitute legal cruelty.4 A false charge by a husband against his 
wife of adultery, although such charge is made wilfully, mali- 
ciously, and without reasonable and probable cause, is not an act 
amounting at law to cruelty, so as to entitle the wife to judicial 
separation.’ Even if each of a series of acis taken separately 
is insufficient of itself to enable a Court of Justice to give relief, 
yet ‘cruelty in the sense in which the Court holds it proved as 
the ground of separation or divorce, lies in the cumudative ill 
conduct which the history of the married life discloses. This 
aggregate is made up of those acts of personal violence or degra- 
ding conduct which are spoken of in the books as ‘acts of 
cruelty,’ palliated or inflamed as the case may be by the re- 
spective language, demeanour, and bearing of the parties, and 
the whole considered in the connection with the general treat- 
ment which the party complaining may have rectived,”6 


‘What is “desertion.”—-To sustain this charge the act relied 
on must have been done without reasonable excuse and contrary 
to the will of the person charging it,7 who must prove affirmatively 
that the absence of her hushand commenced and continued 
against her consent and lasted for two years or upwards. 

Nothing will justify a man in deserting and living apart from 
his wife except the commission of some distinct matrimonial 
offence, such as adultery or cruelty. “It is not easy to define 
‘desertion.’ To desert is to forsake or abandon. But what 
degree or extent of withdrawal from his wife’s society, consti- 
tures a forsaking or abandonment of her? This is easily an- 
swered in some cases, not so easily in others, for the degree of 
intercourse which married persons are able to maintain with 
each other is various. It depends on their walk in life, and is not 
a little at the mercy of external circumstances, The position of 


2) 2a9L,J, P&M.,, 106, 6) 4. Sw. and Ty., 173. 
3) g Sw. & Tr, 314. 7) LL, BR, 4 Cal, 260: LL. Ry, 3 
4) tL. R,P,& D,, 47. Cal., 485: Act IV of 1869, gs, 3, 
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some, and indeed the large majority, admits of that intimate 
cohabitation which completely fulfills the ends of matrimony, 
Short of that, all degrees of matrimonial intercourse present 
themselves in the world. To some it is given to meet only at 
intervals, though of frequent occurrence. It is the lot of others 
to be separated for years, or to meet only under, great restric- 
tions, The fetters imposed by the professions of the Army and 
Navy, the requirements of commercial enterprise, and the call. 
to foreign lands, which so Irequently attends all branches of in 
dustrial life, make these restrictions often inevitable. But per 
haps on no class do they fall so heavily as on those who devote 
themselves to domestic service for the means of life. And yet 
matrimony is made for all: and matrimonial intercourse must 
accommodate itself to the weightier considerations of material 
life. From these considerations it is obvious that the test of find- 
ing a home for the wife and living with her, is not universally 
applicable in pronouncing ‘desertion’ by the husband. Nor 
does any other criterion suitable to all cases present itself to the 
mind of the Court. To neglect opportunities of consorting with 
a wife is not necessarily to desert her. eIndifference, want of 
proper solicitude, illiberality, denial of reasonable means, and 
even faithlessness, are not desertion. Desertion seems pointed 
at a breaking off, more or less completely, of the intercourse 
which previously existed. Is the husband, then, bound to avail 
himself of all means at his disposal for increasing the intimacy 
of this intercoutse, on the peril of being pronounced guilty of 
desertion? Or, on the other hand, is he free from that peril so 
long as he maintains any intercourse at all? These are the two 
extremes. The former proposition is easily solved in the nega- 
tive. It may be doubted whether the latter ought not to be 
answered in the affirmative. But thus far, at least, the Court 
may go, and it is enough for the decision of this case: so Jong 
as the husband treats his wife as a wife by maintaining such degree 
and manner of intercourse as might naturally be expected from 
a7 husband of his calling and means, he cannot be said to have 
deserted her?® 

Tt has been held in England that where a husband by his con- 
duct evidenced an intention that his wife should not live with him, 
and trought about his wife’s leaving the house, that he had “ desert- 
ed” her within the me ining of the Act9 

Connivance implies acquiescence—a willing mind.7 To 
constitute connivance it is sufficient that the petitioner knew that 
adultery would follow from certain transactions that he approved 
of and consented to. It must be shown from his conduct that he 


8) gSw.and Tr, 547, 9) 3Sw.andTrn, 350, x) 3Sw.&Tr, 338. 
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expected and intended that adultery would result from the ac- 
quaintance of his wife with the co-respondent.? Mere negligence, 
inattention, dulness of apprehension, or indifference will not 
suffice, but there must be an intention by either husband or wife 
that adultery should be committed. There must be actual know- 
ledge of the.adultery or improper familiarities+ Delay, unless 
explained, may lead to the conclusion that the petitioner had 
either connived at the adultery, or was wholly indifferent to it. 
See “ Marriage.” 

Condonation is forgiveness of a congugal offence with the 
full knowledge of all the circumstanees.6 Under the Indian Act 
no adultery is deemed to have been condoned unless conjugal 
cohabitation has been resumed or continued.? But condonation 
means forgiveness with a condition, that is, a condition that the 
party in the wrong shall behave well in all respects in future, If 
that party does not, the wrong condoned is revived by the 
subsequent wrong.? Thus supposing adultery to have been con- 
doned, subsequent cruelty will revive the adultery so as to found 
a sentence of divorce. 

Collusion is “a concert and a conspiracy, or understanding 
and agreement between the petitioner, or persons acting on his 
behalf to get up or suppress evidence.” Even though the case be 
a true one, collusion exists, if the partics concur in getting it up.9 

Dissolution of marriage of non-Christians under Act 
Ill of 1872,—See “ Marriage.” 


JUDICIAL SEPARATION. 


Jurisdiction.—The Court may grant a decree for judicial 
separation (1) if the petitioner professes the Christian religion ; 
and (2) resides in India at the time of presenting the petition ; 
and (3) if husband and wife have both at some time resided in 
India * 

Judicial separation.—A husband or wife may, on pctition to 
the District or High Court, obtain a decree of judicial separation 
on the ground of (1) adultery; or (2) cruelty ; or (3) desertion 
without reasonable excuse for two years or upwards. The Court 
may, on being satisfied of the truth of the statements in the petition, 
make a decree unless there exist any legal ground why it should 
not do so: such as adultery and cruelty by the petitioner, conniv- 
ance, condonation, collusion, desertion, wilful separation.* 


2) 32L,J. P&M,, 7. 8) ILL. R., 5 Mad, 118: 34 L. J. P. 
3) goL. J. P&M., 2, & M., 118, 
4) 1 Roberts, 162, 9) See IL. R., rx Cal., 651. 
ILL. R., 3 Cal., 688: 7 Mad., 284. 3) Act iv. of 1869, ss. 2, 3. 
6) 2Sw. & Tr, 438. 2) Browne and Powles On Divorce, 


7) Act IV of 1869, 5. 14. sth ed., p, 126. 
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Reversal of decree of separation. —Any husband or wife 
ut-on the application of whose wife or husband, as the case may 
be, a decr e of jucicial separation has been pronounced, may at any 
time thereafter present a petition to the Court by which the de- 
cree was pronounced, praying for a reversal of such decree, on 
the ground (x) that it was obtained in his or her absence; and (2) 
that there was reasouable excuse for the alleged desertion where 
desertion was the ground of such decree.3 If the Court is satis- 
fied with the truth of the allegations of such petition it may 


reverse the decree accordingly. 
NuLuity oF MARRIAGE. 


Jurisdiction.—The Court may grant a decree of nullity of 
marriage where (rz) the petitioner professes the Christian reli- 
gion; (2) resides in India at the time of presenting the petition ; (3) 
husband and wife have both at some time resided in India; and 
(4) only where the marriage has been solemnized in India + 


Any husband or wife may present a petition to the 
District Court, or to the High Court praying that his or her mar- 
riage may be declared null and void: a decree may be made on 
the following grounds: (1) that the respondent was impotent at 
the time of the marriage and at the time of the institution of the 
suit; (2) that the parties are within the prohibited degrees of 
consanguinity (whether natural or legal) or affinity; (3) that 
either party was‘a lunatic or idiot at the time of the marriage; 
(4) that the former husband or wife of either party was hving 
at the time of the marriage, and the marriage with such former 
husband or w:fe was then in force.s 

Force and fraud.—The High Court will also make a decree 
of nullity of marriage if it be shewn that the consent of either 
party was obtained by force ar fraud. It should be noted how- 
ever in this connection, that mere deceit as to the position or cir- 
cumstances of one of the parties is insufficient to invalidate the 
marriage, Every decree of nullity of marriage made by a Dis- 
trict Judge is subject to confirmation by the High Court and 
subject, mutatis mutandis, to the provisions applicable in the 
cases of a decree of divorce (v. ante,)® 


RESTITUTION OF ConJUGAL RiIGHTS., 


Jurisdiction.—The Court may grant relief where the petition- 
er (1) professes the Christian religion ; (2) resides in India at the 
3} Act IV of 1869, s. 26, 5) ss. 18, x9, ib.: I... R., 16 Bom, 


4) SS. 2, 3, ib. : 739 BLL, R,, rog. 639 (Impotency: Paisis, 
os 6) s, 20, Act IV of 31869. : 
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time of presenting the petition ; and (3) where husband and wife 
have-both at some time resided in India.7 

Petition.—When either the husband or wife has without rea- 
sonable excuse withdrawn from the society of the other, either 
wife or husband may apply by petition to the District Court or to 
the High Court for restitution of conjugal rights, and the Court 
may on being satified of the truth of the statements made in 
such petition, and that there is no legal ground why the application 
should not be granted, such as adultery, cruelty, or desertion, 
decree restitution of conjugal rights accordingly.’ It is plain, 
however, that all that the Court can, or pretends to enforce, is con- 
jugal cohabitation, not marital intercourse. Nothing can be 
vleaded in answer to a petition for restitution of congugal rights, 
which would not be ground for a suit for judicial separation, or 
for a decree of nullity of marriages 

Execution of decree.—Under the Code of Civil Proce- 
dure* when the party against whom ,a decree for restitution 
of conjugal rights has heen made, has had an opportunity of 
obeying it, and has wilfully failed to do so, the decree may be 
enforced by imprisonment, or attachment of property, or of both. 


Orurr RELIEF. 


Jurisdiction. —All other relief under the Act may be granted 
where (1) the petitioner professes the Christian religion ; (2) resi- 
des in India at the time of presenting the petition ; (3) husband 
and wife have both at some time resided in India. ; 

Damages and costs.—Any husband may either in a petition 
for divorce, or judicial separation, or in a petition limited to that 
object only, claim damages from any person on the grounds of 
his having committed adultery with his wife.2 The amount claim- 
ed must be stated in the petition3 The Court may direct that 
the whole or any pait of such damages shall be settled for the 
benefit of the children of the marriage, or as a provision for the 
maintenance of the wife. Whenever in any petition presented by 
a husband, the alleged adultcrer has been made a co-respondent, 
and the adultery has been established, the Court may order the 
co-respondent to pay the whole or any part of the costs of the 
proceedings; but the co-respondent cannot be ordered to pay the 
petitioner’s costs: (1) if the wife was at the time of the adultery 
living apart from her husband and leading the life of a prostitute ; 
or (2) if the co-respondent had not at the time of the adultery 


7) 88. 2, 3, ib, zr) C. Pr. C., 8, 260, 
8) s. 32, ib, 2) Act IV of 1869, 5. 34. 
9) & 33; ib. gt, J. P&M., 96 


3. 
4) Act IV of 1869, s. 39 (¢). 
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reason to believe the respondent to be a married woman.s An 
intervenor (v. a77ze, “ Intervention”) may, if he has intervened’with- 
out grounds, or on insufficent grounds, be ordered to pay the 
whole, or any part of the costs occasioned by his or her applica- 
tion.® 

The husband is, as a general rule, liable for his wife’s costs, and 
is required to deposit in Court a sum sufficient to meet them, 
except where she has senarate property of her own sufficient for 
their payment.” 

Alimony.—Alimony (generally speaking) is the allowance 
made to a wife out of her husbana’s estate for her support, either 
during a matrimonial suit, or at its termination when she proves 
herself entitled to a separate maintenance, and the fact of a 
marriage is estavlished. It is of two kinds—(1) alimony during 
the suit; and (2) permanent alimony. 

Alimony pendente lite.—In any .suit for divorce, judicial 
separation, restitution of conjugal rights, or nullity of marriage, 
whether instituted by a husband or a wife, the latter may apply 
by petition on notice to the husband for aliinony pending the 
suite On such an application the Court #ill consider whether 
the wife has means of her own or not: if she has, alimony during 
the suit will be refused. Alimony will not exceed one-fifth of the 
hu<band’s average nett income for the three years next preceding 
the date of the order, and continues in the case of a decree of 
divorce or nullity, until the decree is made absolute or confirmed, 
as the case may be, and in suits for jadicial sevaration or restitu- 
tion of conjugal rights, until the final decree on the original 
hearing, Where the wife at the time of presenting the petition is 
living with the co-respondent, or living apart from the husband 
under such circumstances that she does not pledge his crenit, 
alimony pendente lite will be refused. Alimony sendente lite 
cannot be granted after the decree nist.9 

Permanent alimony.—The High Court may, on a decree 
absolute of divorce, or judicial separation obtained by the wife, 
and the District Juage may, on the confirmation of any decree 
for divorce, or any decree of judicial separation obtained by the 
wife, order that the husband shall, to the satistaction of the Court, 
secure to the wife such gross sum of money, or such annual 
sum of money for any term not excceding her own life as having 
regard to her fortune (if any) and to the ability of the husband, 


5) 5. 35) ib. 8) Act IV of 1869, s. 36. 
6) ib, 9) 3B. L. R, Ap. 13:33, L. R, 
7) 3B. L. Ra Ap. 51:5 BT. Rey Ap.4:1L. R., 1 Cal, 354: h 
Ap.gi LL. R.,9 Mad., 12: but L, R., 14 Mad,, 88. 
see lL L. R., 5 Cal, g57: LL. 


R., 14 Cal, 580, 
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and to the conduct of the parties it thinks reasonable, and may 
make ‘order for monthly or weekly payment: provided that if the 
husband afterwards from any cause becomes unable to make 
such payments, the Court may discharge, or modify the order, or 
temporarily suspend it as to the whole, or any part of the money, 
and again revive it m whole, or in part as it thinks fit. Permanent 
alinony cannot be granted until an application is made to make 
the decree absolute.’ 

The usual amount allowed as permanent alimony is one-third 
of the husband’s average income? When the Court directs 
alimony to be paid, it may direct payment to the wife, or to any 
trustee on her behalf, and may give it subject to any terms or 
restrictions it thinks expedient.3 

Settlements.—When the Court pronounces a decree of 
divorce, or judicial separation on account of the adultery of a wife, 
it may, if the wife is entitled to any property, order it, or a part ot 
it, to be settled for the benefit of the husband, or children of the 
marriage, or of both.t The High Court and District Court (after 
confirmation) may further, after a decree of divorce or nullity of 
marriage, enquire whether there are any ante-nuptial or post-nuptial 
settlements made on the parties whose marriage is the subject of 
the decree, and may make such orders with reference to the ap- 
plication of the whole, or a portion of the property settled, whether 
for the benefit of the husband, or the wife, or of the children (if 
any) of the marriage, or of both children and parents as it thinks 
fit. 

Custody of children.—In suits for judicial separation, 
divorce, or nullity of marriage the Court may make ¢z/erim and 
final orders as to the custody, maintenance, and education of the 
minor children. ‘Minor children” mean, in the case of sons 
and daughters of Native fathers, boys who have not completed 
the age of 16 years, and girls who have not completed the age of 
13 years: in other cases it means unmarried children who have 
not completed the age of 18 years. The Court looks at the 
merits and demerits of the parties. Where the wife is the inno 
cent party she will not be deprived of the solace of having the 
custody of her children. But when the marriage is dissolved on 
account of the adultery of the wife, she is not entitled to have 
access to the children of the marriage. But she is only entitled 

1) s. 37,ib: LL, R, tr Cab, 354: 2 4.Sw. & Tr, 178 
as to the principle on which the 3) Act IV of 1869, s. 38. 

Court grants permanent ali- 4) 8. 39, ib. 
mony, see 5 B. L, R., Ap, 84: 5) s. 40, ib: 1g B, L, R,, Ap. 6 
J. L. Ry, 4 Cal, 260: 5B.L, 6) 6BU.R, 318:5 BL. R, zrir 


R,, Ap, 153: 5B. L, R., 72, Sw. &Tt., qg2: 28w. & Tr, 
275: 35w, & Tr, 248, 
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to-this when'free from blame. Where neither husband nor wife 
are fit to have charge of the children, the Court may direct’ them 
to be placed in the custody of relatives.” 


MISCELLANEOUS PROVISIONS. 


Gunatics.—When the husband or wife is a lumtic, or idiot, 
any matrimonial suit (other than a suit for restitution of conjugal 
rights) may be brought on his or her behalf by the person or 
persons entitled to his or her custody.® 

Minors,—Where the petitioner is a minor, he or she must sue 
by a next friend to be approved of by the Court: no petition 
presented by a minor under the Act will be filed until the next 
friend has undertaken in writing to be answerable for costs,9 

Re-marriage.— When six months after the date of an order of 
a High Court confirming the decree for a dissolution of marriage 
made by a District Judge have expired, or when six months after 
the date of any decree of a High Court dissolving a marriage 
have expired, and no appeal has been presented against such 
decree to the High Court in its Appellate Jurisdiction, or when 
any such appeal has been dismissed, or whéh in the result of any 
such appeal any marriage is declared to be dissolved, dut not 
sooner, it is lawful for husband and wife to marry again. If 
either marry before the expiration of such period, or before the 
time for appealing against the decree for dissolution has expired, 
their marriage is null and void.? 

Procedure.¢-The proceedings under the Act are to be regu- 
lated by the Code of Civil Procedure.3 

Appeal.—All decrees and orders made by the Court in any 
suit or proceeding under the Indian Divorce Act may be enforced 
and appealed from, in the like manner as the decrees and orders 
of the Court made in the exercise of its Original Civil Jurisdiction 
are enforced and may be appealed from, under the laws, rules, 
and orders for the time being in force. There is, however, no 
appeal from a decree of a District Judge for divorce or nullity of 
marriage, nor from the order of the High Court confirming, or 
refusing to confirm such decree. Neither is there any appeal on 
the subject of costs only.+ 

Witnesses in matrimonial suits.—See “ Oaths, Evidence 
and Witnesses.” 

Suits in Cameri,—The whole or any part of any proceeding * 
may be heard, if the Court thinks fit, with closed doors.s 


7) «LR, &D,, 30 3) Act IV of 1869, s. 45: 4B, L.R.,O. C., sr 
8) Act IV of 1869, 5, 48, 4) Act IV of 1869, s, 55: as to appeals see x 
9} 8. 49, ib, BL, R. ge: LL, R,, 6Bom,, 487: 

1) s. 57, ib. I, L, R,, 4 All, 306, 


2) 3Sw, & Ti, 223: ib. sog, 5) Act IV of 1869, s, 53. 
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Lower Burmah.— References made to the High Court 
should’ as regards Lower Burmah be read as meaning the Special 
Court constituted under the Lower Burmah Couit’s Act (XI ot 
1889): and “District Judge” as meaning a Commissioner of 
Division, except in the areas for the time being comprised within 
the local limits of the Ordinary Civil Jurisdiction of the Recorder 
of Rangoon, and of the Civil Juisdiction of the Court of the 
Judge of the town of Moulmein. 

The Punjab.—In the Punjab “High Court” as used in this 
Act means the Chief Court of the Punjab. : 

Non-regulation Provinces and Allied States.—In —~— 
“High Court” means the High Court, or Chief Court to whose 
Original Criminal Jurisdiction the petitioner is for the time being 
subject, or would be subject if he or she were an European British 
subject of Her Majesty: and “ District Judge” means in Sindh. 
the Judicial Commissioner, and in Allied States such officer as 
the Governor-General appoints by notification in the Gazette of 
India, aud im the absence of such officer, the High Court above 
mentioned.°—v. passin “ Marriage.” 


DIssoLuTION OF MARRIAGE OF NATIVE CoNVERTS. 
AUTHOKITY—Act XXI of 1866 (as partly repealed), 


Meaning of word “Native.”—“ Native husband” and 
“Native wife” means a maiuied man, or woman, domiciled in 
British India, who is not a Christian, Mohammedan, or Jew, and 
who has completed the age ot 16 years and 13 yegrs respectively, 
‘Native law” means law governing persons domi€iled in British 
India who are not Christians, Mohammedans, or Jews, 

Suit for conjugal society.—If a Native husband, or wife, 
changes his or her religion for Christianity, and if in consequence 
of such change, the husband or wife for the space of six continu- 
ous months deserts or repudiates his or her wife or husband, the 
deserted wite or husband may sue for conjugal society. 

Dissolution of marriage.—lIf ‘either the husband (in answer 
to the questions of the Court) refuses to cohabit with his wife, or 
the wife with her husband, and if the Judge is of opinion that the 
ground for such refusal is the petitioner’s change of religion, he 
will adjourn the case for one year. If during that time the parties 
do not cohabit, and at the end of that year either the husband or 
wife, as the case may be, refuses to do so, the Judge will declare 
the marriage between the parties to be dissolved, On such disso- 
lution the parties may marry again, 

Dismissal of suit.—The suit will, however, be dismissed if 
the husband at its institution was under 16, or the wife under 13 


6) LL. R., to Bom,, 422 : (suit for divorce arising in Native State). 
yy A 
4 
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and respondent are cohabiting as 


man and wife, or if the Court is satisied that the respondent is 
ready aid willing to cohabit with the petitioner, or if it be proved 
that the respondent has deserted the petitioner solely or partly in 
consequence of the pet:tioner’s cruelty or adultery, or if the peti- 
tioner being a male, has at the time of the institution of the suit 
two or more wives and is cohabiting with one of such wives as 


man and wife, or if one of such wives is ready and willing to 
cohabit with him. 

Children.—A dissolution of marriage under this Act does not 
deprive the respondent’s children (if any) of their status as 
legitimate children, or of any right or interest which they would 
have had according to the native law applicable to them by way 
of maintenance, inheritance, or otherwise, in case the marriage 


had not been dissolved. 
Alimony.—If a suit is instituted under the Act, and the wife. 


has not sufficient separate | reperty to enable her to maintain her- 
self ahd to prosecute and defend the suit, the Court may order 
the husband during the suit to furnish the wife with sufficient 
funds to conduct the suit and to maintain Merself. If the suit is 
brought by a husband against a wife the Court may oider him to 
make her an allowance for maintenance during the remainder of 
her life. The allowance, however, will cease on the subsequent 
marriage of the wife. 

Roman Catholics.—This Act does not apply to native con- 
verts to Roman Gathvlicism. 

MarriMoniaL Suits By Parsis, 
AUTHORIT¥—Act XV of 1865. 


Nullity of marriage.—A swt for nullity of marriage may be 
brought by a Parsi husband and wife if (1) the husband or wife 
was ut the time of his or her manziage a lunatic, upon proof that 
the lunacy existed at the time of the maniage, and stil continues ; 
but not if the plaintiff at the time of the mariage, knew that the 
res} ondent'was a lunatic ; (2) incase of non-consummuatien owing 
to phys‘cal causes.® 

Divorce may be obtained by a husband or wife on the ground 
(x) that the husband or wife has been continuaily absent from 
his or her wife or husband for the space of seven years, and has 
not been heard of as being alive within that time by those who 
would have naturally heard of him or her, had he or she been 
alive ;7 (2) by a husband for his wife’s adultery ; (3) by a wife on 
the ground that the husband has been guilly of adultery with 
a married, or fornicaticn with an unmarried woman rot being a 


years old,.or if the petiiiouer, 


6) Act XV of 186s, ss, 27, 28, 7) 5, 29, ib, 


WwW, HB 14 
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prostitute, or of bigamy coupled with adultery, or of adultery 
coupled with cruelty, or of adultery coupled with wilful desertion 
for two years or upwards, or of rape, or of an unnattral offence,® 

Co-respondent and costs.—In every suit for divorce on the 
ground of adultery the plaintiff must, unless he obtains the leave 
of the Cou, make the person with whom the adultery is alleged 
to have been committed a co-defendant ; and in any suit by rhe 
husband the Court may order the adulterer to pay the whole or 
any part of the costs of the proceedings 9 

Judicial separation may be obtained by a wife if (1) the 
husband treat his wife with such cruelty or personal violence as 
to render it in the judgment of the Court improper to compel 
her to live with him, oc (2) if his conduct afford her reasonable 
grounds for apprehending danger to life, or serious personal injury, 
or (3) if a prostitute be openly brought into, or allowed to remain 
in the place of abode of a wife by her own husband." 

Bars to suits for divorce or judicial separation are 
condonation, collusion, connivance, aid, and unnecessary and im- 
proper delay in instituting the suit, or other legal ground why 
relief should not be Bianted (v. azze), 

Alimony.~ In any suit for aivorce or separation if the wife 
has not an independent income sufficient for her support and ex- 
penses of the suii, the Court may oder the husband to pay her 
mouthly or weekly during the suit such sum, not exceeding one- 
fifth of the husband’s net income, as the Count thinks reasonable ; 
and the Comt may in any deciee for divorce oy jucicial separa 
tion order the husband to secure to the wife such gross sum, or 
such monthly, or periodical payments of money for a term not ex- 
ceeding her life as baviny regard to her own property (if any), 
her husband’s ability, and the conduct of the parties, it shall deem 
just, The wife can enforce her right by a suit for damages. 
Payment of alimony may be ordered to be made to the wife ora 
trustee on her behalf 

Restitution of conjugal rights.—Where (1) a husband or 
wife deserts, o: without lawful cause ceases to cohabit with his or 
her wife or husband, the Court may make a decree for restitu- 
tion where there is no just ground why relicf should not be grant- 
ed (v, azte). The decree may be enforced by imprisonment of one 
month, or fine of Rs. 200, or both,3 

No suit can be brought to enforce any marriage, or any 
contract connected with mariage, if at the date of the institution 
of the suit the husband has not completed the age of 16 years, 
or the wife 4 yeais.4 


8) § 30, 1b. 1) 6 3t, ib. 3) 5. 36, 1b, 
9) tb, 2) 8% 3334, 95, 1b, 4) 5. 37, th. 
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Re-marriage.—When the time limited for appealing against 
any decree dissolving a marriage has expired (3 months) and no 
appeal has been presented, or when such appeal has been dis- 
missed, or when in the result of any appeal any marriage shall be 
declared to be dissolved, but not sooner, the respective parties 
may marry again.§ . 

Ghildren.—The Court may in any suit for divorce, separation, 
or nullity pass ézéerim and final orders as to the custody, mainten- 
ance, and education of the children under 16 years of age as it 
thinks proper, and may when a decree of divorce or separation 
is made on account of the wife’s adultery (if the wife has propeity) 
order a settlement of it, or any part of it, for the benefit of the 
children of the marriage, or any of them.® 


5) = 43, 1b. 6) 88. 44 45, 1b. 


DOGS AND FEROCIOUS ANIMALS. 


AvutuoritTigs—Indian Penal Code : The law iclating to dogs, Ly F*, Lupton 1888: 
3 and cases cited, 

Dogs.—Whoever suffers an injury from a dog has, in ceitain 
circumstances, a remedy by action for damages, Every dog is 
considered harmless by the law until the contrary is proved. 
When therefore a dog bccomes ferocious, dangerous, or mis- 
chievous, it is, as a general rule, necessary for the agurieved 
party in order that he may successfully maintain an action for 
damages to prove what is called “‘scienter,” ze, that the def: nd- 
ant knew and was well aware that the dog was ferocious, dangerous, 
or mischiev.us as the case may be? To maintain the acticn 
the plaintiff should show3 (1) that the defendant kept or barbour- 
ed the dog ; (2) scienter ; (3) that the | laintiff has suffered damage. 
If it can be shown that the defe: dant knew of the savage naure 
of the dog, it is ngt necessary to show that any one else had 
been bitten. It is not necessary to prove “‘scienter” of the 
defendant personaly. If the servant having charce of the dog 
knew of its ferocity that will be sufficient.5 It is not nect ssary 
to prove negligence in keeping the dog, the gist of the offence 
being keeping with knowledge: this when followed by it jury to 
the plaintiff is sufficient ground for an action. An action may 
be brought for the destiuction uf a dog. The mrre circumstance 
of its being ferocious and at large is not a sufficient justification 
for killing it. A dog may only be killed in actual self-defence, 
but not after the danger has ceased.” 

Ferocious animals.—In an action for damages for injuries 
caused by ananimal naturally ferocious such as lions, bears, tigers, 
&c., it is not necessary to prove negligence or “ scéenter.” Where 
the injury arose from a savage monkey it was said that a person 
keeping a mischiev us animal, with knowledge of its propensities, 
is bound to k-ep it secure at his peril: if it does mischief, neg i- 
gence is presumed; the negligence is in keeping such an animal 
after notice. The knowingly keeping a savage an mal is itself 
a wrongful act for which an action wiil lie whenever injury results 
therefrom. Where the animal is naturally ferocious, knowledge 
will be presumed on the part of the defendant.9 


x) ‘Lupton, p. 2 | 17. J.C, P., 124, 
2) ib, pp. 47 7) Lupton, p, 82: 1C. & P,, 104: 4 
3) ib, p. 6 C, & P., 350, 


4) ib, p. 8:2 F. F., 92. 8) 9Q.B,, 11a, 
5) tbh, p. 10:71, R.Ex,, 325, 9) ib, 
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Criminal negligence with respect to any animal.— 
Whoever knowingly or negligently omits to take such order ‘with 
any animal in his possession, as is sufficient to guard against any 
probable danger to human life, or any probable danger of grievous 
hurt from such animal, is punishable with imprisonment (simple 
or rigorous) for a term which may extend to six months, or with 
fine which may extend to Rs. 1,000, or with both,? 

Mischief to animals—v. ‘“ Asimals.” 

Watch-dogs.—Every man has a right to keep a dog for 
the protection of his garden or house. So where a man got 
into the garden of another by night, and was there injured by a 
dog, and it appeared that the dog was kept for the protection of 
the garden, and was tied up all day, but was let lovse at night, it 
was held that the animal had been properly let loose, and that 
the injury had arisen from the plaintiff’s own fault in uncautiously 
going into the defendant’s garden after it had been shut up.? 


x) Indian Penal Code, s, 289. 2) x Esp., 203. 


DOMICILE. 
Autuoriry—Act X of 1865. 


Domicile.—A person is said to be domiciled in any place 
when he resides there and intends to make it his home. The 
domicile of origin of every person of legitimate birth is in the 
country in which at the time of his birth, his father was domi- 
ciled ; or, if he isa posthumous child, in the country in which 
his father was domiciled at the time of the father’s death. The 
domicile of origin of an illegitimate child is in the country in 
which, at the time of his birth, his mother was domiciled,* 
The domicile of origin prevails until a new domicile has been 
acquired? A man acquires a new domicile by taking up his 
fixed habitation in a country which is not that of his domicile of 
origin. A man is not to be considered as having taken up his 
fixed habitation in British India merely by reason of his residing 
there in Her Majest§’s Civil or Military service, or in the exercise 
of any profession or callings Nor is domicile aequired by 
residence in a country merely as the representative of a foreign 
Government, or by residence with such representative as part of 
his family, or as a servant. A new domicile continues until the 
former domicile has been resumed, or another his been acquired,§ 

Minors.—The domicile of a minor follows the domicile of 
the parent from whom he derived his domicile of origin, with this 
exception that the domicile of a minor does not change with that 
of his parent, if the minor is married, or holds any office or 
employment in the service of Her Majesty, or has set up with the 
consent of the parent in any distinct business,® Ifxcept in the 
cases above provided for, a person cannot during minority, acquire 
a new domicile.” 

Women.—A woman by marriage acquires the domicile of her 
husband, 'f she had not the same domicile before, and her domi- 
cile during the marriage follows that of her husband, except where 
they are separated by decree of Court, or where the husband is 
undergoing a sentence of transportation.® 

An insane person cannot acquire a new domicile in any 
other way than by his domicile following the domicile of another 
person, ‘ 

Special mode of acquiring domicile.—Any person may 
acquire a domicile in British India by making and depositing in 

t) Act X of 1865, ss, 7, 8. 4) 5. 7a, tb, 7) Ss. 24, ib. 


2) 8.9, Ib. 5) §, 13; ib, 8) ss, 75, 16, ib, 
3) 8. To, ib, 6) s. 14, ib, . 
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an office in British India fixed for that purpose a declaration in 
writing under his hand of his desire to acquire such domicile, 
provided he has been resident in British India for one year 
immediately preceding the time of his making such declaration.9 
Succession to the immoveable property in Hritish India 
of a person deceased is regulated by the law of British India, 
wherever he may have had his domicile at the time of his death.* 
“Immoveable property” includes land, incorporeal tenements, 
and things attached to the earth, or permanently fastened to any- 
thing which is attached to the earth.? See ‘‘ Zuzestacy.” 
Succession to the moveable property of a person de- 
ceased is regulated by the law of the country in which he had 
his domicile at the time of his death.3 If, however, a man dies 
leaving moveable property in British India, zz the absence of 
proof of any domicile elsewhere, succession to the property is 
regulated by the law of British India,¢ A person can only have 
one domicile for the purpose of succession to his moveable 
property. ‘Moveable property” means property of every de- 
scription except immoveable property.6 See “ Zutestacy.” 
Payment of debts of deceased.—lIf the domicile of a de- 
ceased person was not in British India, the application of his 
moveable property to the payment of his debts is regulated by 
the law of British India,7 
Administration where property left in British India.— 
Where a deceased person has left property in British India letters 
of administration must be granted according to the rules of the 
Succession Act (see “ Administration”), although he may have 
been a domiciled inhabitant of a country in which the law relating 
to testate and intestate succession differs from the law of British 
India. 


9) 8. 21, ib, 3) 8.5, ib, 6) s.3 ib, 
qt) S& 5, 1b. 4) S, 19, ib, 7) $s, 283, ib, 
2) 8.3, 1b. 5) 8.6, 1b, 8) s. 207, ib. 
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AuTioRitTiIns—Act,X of 1865 (Indian Succession); Part XXVIII (does not apply 
to Eindus or Mahommed sls Act IV of 1882 (Transfer of Propetty): and 
cases cited. * 

Donatio mortis causa is a gift made in contemplation 
of death. A gift is said to be made in contemplation of death, 
where a man who is ill and expects to die shortly of his illness, 
delivers to another the possession of any moveable property, to 
keep as a gift in case the donor shall die of that illness*: ag., A 
being ill and in expectation of death, delivers to B the key of 
a trunk, or the key of a warehouse in which goods of bulk be- 
longing to A are deposited, with the intention of giving him the 
control over the contents of the trunk, or over the deposited 
goods, and desires him to keep them in case of A’s death, A dies 
of the illness during which he delivered these articles, B is enti- 
tled to the trunk and its contents, or to A’s goods of bulk in the 
warehouse.? The law,of India follows, generally speaking, that of 
England on the subject of donationes mortis causa, The provisions 
of the Transfer of Property Act relating to gifts (v. “ Gifts”) do 
not affect gifts made in contemplation of death.3 

Its nature.—lIt is essential to a valid donatio mortis causa 
that it should be made “in such a state of illness or expecta- 
tion of death as would warrant a supposition that the gift was 
made in contemplation of that event.” It is always made on the 
condition, expressed or implied, that the gift shall be absolute 
only in case of the donor’s death, and shall therefore be re- 
vocable during his life. Therefore, if the donor recovers from 
the illness during which the gift was made, or if he resume the 
possession of the gift, the gift will be defeated. The gift will 
also fail if the donor of the gift survives the person to whom it 
was made.4 

Delivery is essential.— For, if the intention be expressed 
in writing, but no delivery takes place, even though the docu- 
ment be signed by the donor, it will be ineffectual as a donatio 
morlis causa, for in such a case the gift is a legacy, and the 
writing a testamentary document, which, if it is not attested by 
two witnesses, as is necessary in the case of a will, is void. 
But if there is an effectual delivery, with or without writing, the 
gift will be good, although the writing should not be attested at 
all. It is well settled, that if a donor intends to make a testa- 
mentary gift which turns out to be ineffectual, that gift will not 


1) Act X of 1865, s. 178 3) Act IV of 1882, s. r20. 
2) ib, 4) Act X of 7865, s. 178, 


DONATIO MORTIS CAUSA. 217 


be supported as a donatie mortis, causa. ‘Jt is also well settled 
that if the donor intends to make a gift zater vives which is 
ineffectual, it cannot -be supported as a douatio mortis causa. 
The following is an example of a donatio void for want of deli- 
very :—A being ill, and in expectation of death, puts aside cer- 
tain articles in separate parcels, and marks upon the parcels 
respectively the names of Band C. The parcels are not delivered 
during the life of A. A dies of the illness during which he set 
aside the parcels; B and C aie not entitled to the contents of 
the parcels.s 

What is a sufficient delivery.—If any moveable property 
be actually given by the donor himself to the donee, or by some 
other person at the donor’s request into the hands of the donee, 
or to some other person as trustce or agent for the donee, a good 
delivery is constituted. Where the thing itself has not been 
delivered, the delivery, of some effective means of obtaining it 
(v. illust. azfe) is however sufficient ; but not the delivery of a 
mere ineffective symbol, 

What may be given.—Any moveable property may be given, 
which could have been disposed of by will :° eg, a bank nate, 
promissory note of the Government of India endorsed in blank 
and a bill of exchange endorsed in blank ; also a mortgage-debt 
on immoveable property by delivery of the mortgage-deeds ;7 so 
also a policy of insurance on the life of the donor,® So also pro- 
missory notes and bills of exchange payable to bearer? or to 
order, though not endorsed by the donor ;* but the delivery of 
the title-deeds to an estate will not operate to convey the estate, 
A gift of a cheque or draft upon a banker is not a good donatio 
pike causa unless it be cashed or negociated before the donor's 

eath.? « 

Gift subject to debts of donor,—Where there is a defici- 
ency of assets a donatio mortis causa is subject to payment of the 
debts of the donor.3 


5} ib. 7) ib, 9) 3 P. Wms, 356. 2) L.R., 6 Eq, 19. 
6) ib. 8) 33 Beav., 619, 1) 27 Beav,, 309. 3) « Kay, 658, , 
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AutTHoRitins—Act XV of 1877 (Limitation): Act V of 1882 (Easements): Act 
VIII of 1891: J. L. Goddard: The Law of Easements, qth Edition: The Law 
of Easements ahd Licensos in India, by R. B, Michell, 1891: Roscoe's Digest 
of the Law of Light, and Edition ; Criminal Procedure Code ; Cases cited. 
The law of easements for the territories respectively admin- 

istered by the Governors of Bombay and Madras, the Lieutenant. 

Governor of the N.-W. Provinces, and the Chief Commissioners 

of the Central Provinces, Oudh, and Coorg, is contained in the 

Indian Easements Act, which is in the main a codification of the 

English Law, on the subject of easements and profits ad prendre 

appurtenant! The law for the rest of British India is partly 

contained in the Indian Limitation Act ;? the remaining portion 
of the law relating to easements is mainly the same as the law of 

England relating thereto,.* ; 

An easement is according to English law “a privilege, 
without profit, which, the owner of one tenement has a right to 
enjoy in respect of that tenement in or over the tenement of 
another person, by reason whereof the latter is obliged to suffer 
or refrain from doing something on his own tenement for the 
advantage of the former ;3 ¢.g., aright of way. It is a privdlege 
and not a right to land, nor to any corporeal interest in land: 
and thus a grant of aright of way does not conyey the soil over 
which the way passes to the grantee.t It is secondly said to be 
without profit ; aright by which one person is entitled to remove 
and appropriate for his own use any part of the soil belonging 
to another man, or anything growing in, or attached, or subsist- 
ing upon his land for the purpose of the profit to be gained 
from the property thereby acquired in the thing removed, has 
always been considered in law a different species of right from 
an easement, and is commonly called a profit a prendre: ¢.g., 
avxight to turn cattle into a lane for the purpose of obtaining 
pasture.5 An easement 7 gross, ie., as casement to which a 
peTaos is entitled irrespective of any land he possesses, does not 
exist. 

Meaning of word in India is more extensive than in Eng- 
land since? (z) in those portions of India governed by the Indian 
Easements Act il includes a profit & prendre appurtenant (t2, 
annexed to the ownership of immoveable property, known prior 


* Note.—-As to licenses v. gost and '! Trespass." 


x) Act Vof 1882, See Act VIII of 4) ib, pes. 
1892 and Michell, op. cit, 3} ib., p, 8. 
a) Act NV of 1877. 6) ib, po 


3) Goddard, p, 2. 7) ILL. R, § Cal, o4s. 
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to Act XV of 1877 as ‘‘an interest in immoveable property, 
appurtenant to land.”) Thus a right in A as the owner of a 
house and farm to graze a certain number of his own cattle 
on B’s field is an easement ;® and tz) in the portions not so 
governe1 it includes a profit a prendre in gross, ie, one not 
appurtenant to property, and which can be enjoyetl by a person 
not in the possession of enjoyment or occupation of any dominant 
tenement. So it has been held that a prescriptive right of fishing 
ig an easement if a user of over 20 years without interruption 
is proved, even though the person entitled may not possess any 
dominant tenement.* 

Nature of easements.—Easements are restrictions on the 
rights incidental to ownership of land: an easement has been 
said to be a definite portion or fragment taken or detached from 
the indefinite right of user of the owner of property: eg, every 
owner of land in a town may build on such land, subject to any 
municipal law for the time being in force. The erection of a 
building by A may exclude the access of light to the windows of 
the house of B, a neighbouring landowner, or be otherwise detri- 
mental to B: but A cannot be restrained from building.? If, how- 
ever, B has acquired an easement against A, say to light and air. 
which would be interfered with by the building of A, A may be 
restrained from exercising his right of building in any manner 
which may injuriously affect B’s easement. The land for the 
beneficial enjoyment of which the right exists (in the example 
given, the land of B) is called the dominant heritage, and the 
owner or occupier thereof the dominant owner: the land on which 
the liability is imposed is called the servient heritage, and the 
owner or occupier thereof the servient owner. An easement 
may be nermanent, or for a term of years or other limited period, 
or subject to periodical interruption, or exercisable only at a 
certain place, or at certain times, or between certain hours, or for 
a particular purpose, or on condition that it shall commence or 
become void or voidable on the happening of a specified event or 
the performance or non-nerformance of a specified acts Ease- 
ments may be acquired (1) by grant or contract; (2) by prescrip- 
tion (v. ost); (3) by implication of law, asin the case of ease- 
ments of necessity (v. post) ; (4) by local custom ; (5) by long user. 

Natural rights. -Easements are either created at the will 
of a land owner affected by them for the benefit of a neighbour, 
or otherwise acquired by one person as against another person 


8) Act V_ of 1882, 5. 4, 3) Act V of 1882, s, 7. 
g) Act XV of 1877, s. 3. 4) ibs, 4. 

t) EL. Ry 5 Cal., o4s, 5) ib, 5. 6, 

2a) N. WLP, H.C. R., 182: LL R,, 


6 Bom., 660: 11 H. L. C,, 290, 
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who is a lind-holder. But a natural right is a right inherent 
in the possession of land, and given by law to every owner as a 
matter of course. Such as the right inherent in every owner 
of soil to necessary support from adjacent or subjacent soil,6 
the right of every owner of land that the air passing thereto 
shall not be unreasonably polluted by other persons; the right of 
everv owner of a house that his physical c mfort shall not be 
interfered with materially and unreasonably by noise or vibra- 
tion caused by any other peison; the right of every owner of 
land t» so much light and air as pass vertically thereto, (A 
right to light.and air passing laterally can only be acquired as 
an easement), 

Natural rights with regard to water.—See “ Livers and 
Waters.” 

License.—Where one person grants to another, or to a 
definite number of other persons, a right to do, or to continue to 
do in or upon the immoveable property of the grantor something 
which would in the absence of such right be wxdaz fil, and such 
right does not amount to an easement or an interest in the property, 
the right is called a Ticense. Unlike an easement a license is 
personal (as opposed to praediil), Ze, it is acquired and held not 
by virtue of the acquirer being an owner or occupier of immove- 
able property, and in inseparabl: connection with such property, 
and it is immaterial whether he is or is not the owner or occupier 
of any immoveable property. The stiictly personal nature of the 
right is shown by the fact that (except in the case of a license to 
attend a place of public entertiinmen’) a license cannot, unless 
the license expressly or by necessary implication authorizes it, be 
transferred or exercised by the licensee’s servant or agent: «g., 
A grants B a right to walk over A’s field whenever he pleases, 
The right 1s not annexed to anv immoveable propertv of B. The 
right cannot be tiansferred. Any one may grant a license in the 
circumstances, and to the extent in and to which he may transfer 
his interests in the property affected by the license, The grant may 
be express, or implied from the conduct of the grantor, as also may 
be the revocation of the license. A license to do a thing implies 
a license to do all things necessary for the enjoyment of any 
interest or exercise of any right given by the license. A license 
may be revoked by the grantor, unless (1) it is coupled with a 
transfer of property and such transfer isin force; (2) the licensee 
acting upon the‘license, has executed a work of a permanent 
character and incurred expenses in the execution. <A license may 
berevoked, though granted fora consideration. ‘The obligation on 
the licensor being a personal one, the grant does not outlast the 


6) Goddard, pp. 2, 3. Act V of 1882,s.7: 1, L, R,, 6 Bom., 660, 
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licensor’s interest in the property, and is revoked by the alicnation 
of his interest.7 ; 

Classes of easements.— (1) Easements are either continu- 
ous or discontinuous, apparent or non-apjaient. A continuous 
easement is one whose enjoyment is, or may be continual without 
the act uf man: é@g., a right annexed to B’s house to 1eceive 
light by the windows without obstruction by his neighbour A. A 
discontinuous easement is one that needs the act of man for its 
enjoyment: ag., a tight of way annexed to A’s house over B's 
land. An apparent easement is one the existence of which is 
shown by some permanent sign which, upon careful inspection 
by a competent person, would be visible to him: ag., rights 
annexed to A’s land to lead water thither acioss B’s land by an 
aqueduct, and to draw off water thence by a drain. The drain 
would be discovered upon careful inspection by a person con- 
versant with such matters, A non-apparent easement is one that 
has no such sign: eg., a right annexed to A’s house to prevent B 
from building on his own land. 

Who may acquire easements.—An easement may be ac- 
quired by the owner of the immoveable property for the beneficial 
enjoyment of which the 1yht is created, or on his behalf, by any 
person in possession of the same, One of two or more co-owners 
of immoveabie property may, as such, with o1 without the consent 
of the other or others, acquire an easement for the beneficial 
enjoyment of sugh pioperty.® 

Hasements of necessity.—It frequently happens that pro- 
perty the subject of a grant or bequest is so situated that, unless 
the person to whom it is granted or bequeathed is permitted to 
make some use of other land of the grantor or testator, the 
property granted or bequeathed would be unusable and worthless, 
An easement of necessity isa permission to make this use: ¢@2., 
A grants or bequeaths to B a piece of land adjuining to, and 
entirely surrounded by, the land of A and of third persons, B may 
not trespass on the land of these third persons; he cannot, 
therefore, unless permitted to pass over the land of A, get to his 
own land. In this case the easement provided by the law is 
a right or way called “a way of necessity” over A’s land. If, on 
the other hand, it was under similar circumstances impossible to get 
to A’s land except over the land granted or bequeathed to B, A 
or his representatives would have a “ way of necessity” over the 
Jands granted or bequeathed to B. Again, if A grants land to 
B for the purpose of building a house thereon, B is entitled to 

7) Act V of 1882, ss. 52, 53, 54, 56, 59, 60, 6r: Michell, p. 139, 144: 5 
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such amount of lateral and subjacent support from A’s land as 
is necéssary for the safety of the house. A similar rule ebtaing 
on the partition of the joint property of several persons: if an ease. 
ment over the share of one of them is necessary for enjoying the 
share of another of them, the latter is entitled to such easement? 
In order that an easement of necessity may be created there must 
be necessity in the strict sense of the term ; inconvenience how- 
ever great, is nol sufficient? An easement or necessity is extin- 
guished when the necessity comes to an end? The mode and 
extent of enjoyment of an easement of necessily is co-extensive 
with the necessity as it existed when the easement was imposed,3 

Quasi-easements.—There exist also certain quasi-easements 

arising out of a qualified and not strict necessity. In the case of 
easements which are apparent, ava comtinuous, the rule is thar 
when one person transfers or bequeaths property to another, if an 
easement in other immoveable property of the transferor or testatar 
is necessary for enjoying the subject of the transfer or request as 77 
was enjoyed wher the transfer or bequest took place, the transfcree or 
legatee will wzdess a different intention is expressed or necessarily 
mp.ied, be entitled td such easement: ¢g., A sells B a house 
with windows overlooking A’s land, which A retains. The light 
which passes over A’s land to the windows is necessary for enjoying 
the house as it was enjoyed when the sale took effect. B is 
entitled to the light, and. A cannot afterwaids obstruct it by 
building on his land, A similar rule applies in the case of parti- 
tion of joint proverty,+ and (though in this thete is a departure 
from English law) in favour of the transferor or legal representa- 
tives of the testator. 

Acquisition of easements by prescription.—In the terri- 
tories in which the Easement Act is in force, (v. ate) where the 
access and use of light or air to and for any building have been 
peaceably enjoyed therewith (v. dost) as an easement, without 
interruption and for 20 years; and where support from one 
person’s land, or things affixed thereto, has been peaceably received 
by another person’s land subjected to artificial pressure, or by 
things affixed thereto, as an easement, without interruption and 
for 20 years; and where a right of way or any other ease- 
ment has been geaceadly (é.¢,, not only without foree but without 
contest by litigation or otherwise with the party against whom it 

g) Act V of 1882,5,13, ‘The law is the same in those parts of India in which 

this Act Is not in force; see I, Ly R., 8 Cal, 956. 
rt) to Exch., 8a4. 
2) s, 47, Act V of 1882, 
3 s, 28, ib. : L, R,, 13 Ch. Div., 798. ; a 
4) Act V of 1892; the iule is the same in the territories not governed by the 
Act—See I, L. R., 8 Cal, 956: 15 B. L, R,, 367: LL. R,, 14 Bom, 
452: L. R, to App., Cas,, 590: Roscoe, pp. 10, IL. 
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is claimed) and openly enjoyed by any person claiming title thereto, 
as an easement, and as of right, (¢.¢., notoriously, not secrétly or 
by sufferance ot permission), without interruption, and tor 20 years 
the right to such access and use of light or air, support or other 
easement is absolute. Each of the periods of 20 \ears is taken 
to be a period ending within two years next before the institu- 
tion of the suit wherein the claim to which such period relates 
is contested. ‘Next before” means that the 20 years must cony 
tinue to the day on which the action is began, When the pro- 
perty over which a right is claimed belongs to Government the 
period is 60, and not 20 years.5 Under certain conditions an ex- 
clusion of time is made in favour of the reversioner of a servient 
heritage. Nothing isan “enjoyment” which is had in pursuance 
of an agreement, from which it appears that the right has not been 
vranted as an easement, or if granted as an easement, that it has 
been granted for a limited period, or subject to a condition on the 
fulfilment of which it is to cease.6 Nothing is an “interruption” 
unless where there is an actual cessation of the enjoyment by reason 
of an obstruction by the act of some person other than the claimant, 
and unless such obstruction is submitted to or acquiesced in for 
one year after the claimant has notice thereof and of the per- 
son making or authorizing the same to be made. Suspension of 
enjoyment in pursuance of a contract between the dominant and 
servient owners is not an interruption? In the case of an ease- 
ment to pollute water, the period of 20 years begins when 
the pollution first prejudices perceptibly the servient heritage. 
The extent of a prescriptive right to pollute air or water is the 
extent of the pollution at the commencement of the period of 
user on completion of which the right arose.9 

Rights which cannot be acquired by prescription,— 
(a) a right which would tend to the total destruction of the sub- 
ject of the right, or the property on which, if the acquisition 
were made, liability would be imposed; (4) a right to the free 
passage of light or air to an open space of ground; (¢) a right 
to surface water not flowing in a stream and not permanently 
collected in a pool, tank, or otherwise; (¢) a right to under- 
ground water not passing in a defined channel,” 

Acquisition of rights to easements under Act XV of 
1877,—In those parts of India not subject to the provisions of 
the Easements Act (v. avde) where the access and use of light or 
air to and for any building have been seacead/y enjoyed therewith, 

5) Act V of 1882,5,15:8ClandF., 9) s, 28, ib. L. R., 2 Ch. App, 478 
242, 
6) 1b. = I) s. 17, ib, : L, R., 6 Eq., grz; 7 He 


7) ib. L. Gy, 385. 
8) ib. ae 
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as of right (ée., the possession must not be 
merely permissive ; V. ante) without interruption, and for 20 years; 
and where any way or watercourse, or the use of any water, 
or any other easement (whether affirmative or negative) has 
been peaceably and openly enjoyed by any person claiming title 
thereto as an “easement and as of right without interruption, and 
for 20 years, the right to such access and use of light or air, way, 
watercourse, use Of water, or other easement is absolute and in- 
defeasible, Each of the periods of 20 years is taken to be a 
eriod ending within two yeas next before (v. ave) the institution 
of the suit wherein the claim to which such period relates is con- 
tested. Nothing is an interruption within the meaning of this 
section, unless where there is an actual discontinuance of the 
possession or enjoyment by reason of an obstruction by the act of 
some person other than the claimant, and unless such obstruction 
ig submitted to, or acquiesced in, for one year after the claimant 
has notice thereof and of the person making or authorising the 
same to be made? An extension of time is made under certain 
conditions in favour of the reversioner of a servitnt tenement. 
Transfer of dominant heritage.—On any transfer by act 
of parties, or operation of law, of immoveable property, the ex- 
isting easements (if any) annexed to the property pass to the 
transferee by force of the transfer itself of the property, unless 
a contrary intentiun is expressed or necessarily implied.3 
Incidents of easements.— Subject to any contract between 
the dominant and servient owners relating to the servient heritage, 
and subject to the provisions of the document or decree, if any, 
by which any easement was imposed and provided, casements 
are controlled by the following rules: provided that when the 
easement is customary any incident of the easement is not 
inconsistent with these rules (1) an easement must not be used 
for any purpose not connected with the enjoyment of the domi- 
nant heritage: ¢.g., A, as owner of a farm Y, has a right of way 
over B’s land to Y. Lying beyond Y, A has another farm Z, 
the bencficial enjoyment of which is nol necessary for the | ene- 
ficial enjoyment of Y. He must not use the easement for the 
purpose of passing to and fiom Z; (2) the dominant owner must 
exercise his right in the mode which is least onerous to the servi- 
ent owner, and when the exercise of an easement can, without 
2) Act XV of 1877, ss. 26, 27. Tt is not necessary that the enjoyment should 
be fersonal, or that tLe ‘puilding in respect of which light has been enjoyed 
should have been completed, or used for the full period. (x Bom., H. C, 


RO. J. 48) j the existence of the window or other aperture constitutes 
enjoyment of the light through the apertwe (Michell, p. 98), L. Re, 4 


Ex, 126, 
3) Act V of 1882, s. 19. Act TV of 1882, s, 8, contains a similar provision 
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detriment to the dominant owner be confined to a determinate part 
of the servient heritage, such exercise must, at the request of the, 
servient owner be so confined: eg., A has a right of way over 
B’s field. A must enter the way at either end and not at any, 
intermediate point, A has a right annexed to his house to cut 
thatching grass in B’s swamp; A, when exercising his easement, 
must cut the grass so that the plants may not be destroyed; 
(3) subject to the above rule, the dominant owner may, from time 
to time, alter the mode and place of enjoying the easement pro- 
vided that he does not thereby impose any additional burden on 
the servient heritage: ¢g., A, the owner of a saw-mill, has a right 
to a flow of water sufficient to work the mill, He may con- 
vert the saw mill into a corn-mill, provided that it can be worked 
by the same amount of water. A as the owner of a paper-mill, 
acquires a right to pollute a stream by pouring in the refuse- 
liquor produced by making in the mill paper from rags, He 
may pollute the stream by pouring in similar liquor produced by 
making in the mill paper by a new process from bamboos, pro- 
vided that he does not substantially increase the amount, or in- 
juriously change the nature of the pollution. ‘But if A has acquired 
a right to pollute a stream by throwing sawdust into it, this does 
not entitle A to pollute it by discharging into it poisonous liquor. 
But the dominant owner of aright of way cannot vary his line 
of passage at pleasure, even though he does not thereby impose 
any additional burden on the servient heritage (v. post “ Ancient 
Lights” and ‘‘ Air”); (4) the dominant owner hasa right as against 
the servient owner, to do all acts necessary to secure the full en- 
joyment of the easement (called an accessory right), but such acts 
must be done at such time and in such manner as, without detri- 
ment to the dominant owner, to cause the servient owner as little 
inconvenience as possible ; and the dominant owner must repair, 
as far as practicable, the damage (if any) caused by the act to the 
servient heritage: ¢e.g., A has an easement to lay pipes in B’s land 
for the conveyance of water to A’s cistern. A may enter 
and dig the land in order to mend the pipes, but he must restore 
the surface to its original state. If A has a right of way over 
B’s land, which B renders impassable, A may deviate from the 
way and pass over the adjoining land of B, provided that the devia- 
tion is reasonable. If the way is out of repair, he may enter on 
the land to repair it. Ifthe way is blocked as by a fallen tree, he 
may remove it. A has an easement of support from B’s wall, 
The wall gives way, A may enter on B’s land, and repair the wall; 
(5) the expenses incurred in constructing works, or making re- 
pairs, or doing any other act necessary for the use or preservation 
of an easement must be defrayed by the dominant heritage ; (6) 
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when an easement is enjoyed by means of an artificial work, the 
dominant owner is liable to make compensation for any damage 
to the servient heritage alising from the want of repair of such 
work.+ 

Servient owner's position.—The servient owner is not 
bound to do-anything for the benefit of the dominant heritage, 
and he is entitled as against the dominant owner, to use the 
servient heritage in any way consistent with the enjoyment of 
the easement : but he must not do any act tending to iestrict the 
easement, or to render its exercise less convenient: ¢g:, A, as 
owner of a house, has a right to lead water and send sewage 
through B’s land. B is not bound as servient owner to clear the 
watercourse, or scour the sewer.5 

Extent and mode of enjoyment of easements.—The 
extent of any easement other than one of necessity (v. azze), and the 
mode ofits enjoyment must be fixed with reference to the probaule 
intention of the parties, and the purpose for which the right was 
imposed or acquired. In the absence of evidence as to such 
intention and purpose (1) a right of way of any one kind does 
not include a right “of way of any other kind; (2) the extent of 
a right to the passage of light or air to a certain window, door 
or opening, imposed by a testamentary or non-testamentary 
instrument, ts the guantity of light or air that entered the open- 
ing aé the time the testator died, or the non-testamentary instru- 
ment was made; (3) the extent of a prescriptive right to .the 
passage of light or air to a certain window, door or other open- 
ing is that guantity of light or air which has been accustomed to 
enter that opening during the whole of the prescriptive period irre- 
spectively of the purposes for which it has been'used ; (4) as to 
pollution (v. azde) ; (5) the extent of every other prescriptive right 
and the mole of its enjoyment must be determined by the 
accustomed user of the right.® 

Increase of easement.-—The dominant owner cannot, by 
merely altering or adding to the dominant heritage, substantially 
increase an easement : ¢.g., A, the owner of a mill, has acquired a 
prescriptive right to divert to his mill part of the water of a 
stream, A alters the machinery of his mill. A cannot thereby 
increase his right to divert water ; (v ane, and “ Ancient Lights” 
and “ Air,” post)? 

Right to privacy.—A right of privacy exists by usage or 
custom in the North-West Provinces among those Hindus and 
Mahommedans who observe the purda. A similar right obtains 
in Gujarat.8 The owner (A) of a house entitled to an easement of 


4) 8S, 20-~26, ib, 6) s, 28, ib. 8) ILL. R., 10 All,, 358: 6 Bom. H, 
5) s. 27, ib. 7) 5. 29, ib. C. R. (A. C, 143). 
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privacy has a right against the owner (B) of the adjacent house that 
he shall not open new windows in his house so as to command a 
view of the portions of A’s house which are ordinarily excluded 
from observation.? 

Ancient lights are windows in respect to which a prescrip- 
tive right to light has been acquired by 20 yeays or more of 
enjoyment. “A person begins to acquire a tight to light against 
a neighbour by mere occupancy.” But this right may at any time 
within 20 years be defeated by the neighbour’s building on his 
land. If, however, light is enjoyed under the necessary condi- 
tions for 20 years (v. azze), the right to light becomes indefeasi- 
ble, and any building thereafter by the neighbour against whom 
the right is acquired, by which light is obstructed, is an action. 
able wrong for which a suit will lic. The light must have been 
received through the same aperture, or one in substantially the 
same position. The easement “‘is always limited to the particular 
window or aperture through which the light has had access." 
Where a building with right of ancient light is pulled down, the 
easement is not thereby extinguished. Evidence must be pre- 
served of the position of the lights in thé old buildings The 
windows in the new building must be in such a position as to 
substantially receive the same light as was received by the old 
building. An ancient light may also be put back in a parallel 
line: the mere putting of it back is not an abandonment of the 
light. But the building must not be put back so far that the 
windows of the new building do not enjoy the same light as was 
enjoyed by the old windows. When a new window in a build- 
ing cannot be obstructed without interference with an existing 
right to light, the owner of the servient tenement cannot obstruct 
the new window, and in due time a right 1s created in respect of 
the apertures Where in the case of a building which js demo- 
lished, but which the owner intends to restore with its ancient 
lights, another building is erected which would interfere with the 
ancient lights of the former when restored, the Court will grant 
an injunction to restrain the erection of the building, so causing 
a disturbance of the easement. The entrance of light through 
windows need not be continuous. In the case of windows with 
moveable shutters, it is a sufficient user and access of the light, if 
the owner opens the shutters occasionally, at any time he pleases 
for the admission of light, and if there is no such obstruction 


g) Act V of 1882, s, 78, illust, 4, 5) 14 Ch. Div, 723;L, R,, 3 Ch. D, 
1) L, R., 53, Ch. D., 298, 554: mit, L, Comes 1. R 
2) LLR. 4, CP, D., 178 27 Ch. Dw., 43: s, 31, Act ¥ 
3) 24 Ch, Div., 21g: 51 L. J, Chi, of 1882, ‘ 


443: 11H. L.C., 290, 6) 14 Ch, Div., 213, 
4) 6Ch, Div., 757, mrs 
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to, and interruption of, access over the servient land as would 
defeat the claim.7 The owner of ancient lights may improve his 
light, but must not increase it. He may alter his light, but can- 
not acquire any right to additional light by the alteration,® until 
he has enjoyed the passage of light through the added portion 
for a period of 20 years. The right to ancient lights is aban- 
doned by closing them up with that intention, as by erecting a 
blank wall in the place of that in which the ancient windows were.9 
(v. ante, passim.) 

Air.—<A prescriptive right to air can only be acquired for the 
passage of air through a particular aperture through which the air 
has had access.» The air must come ina defined channel, not 
indefinitely. A right to unobstructed access of the south breeze 
or any other wind, as such, cannot be acquired by prescription, 
though it may be acquired by express grant.* Injunctions will 
be granted to prevent obstructions and impediments to ventila- 
tion, particularly if the obstruction not only impedes the passage 
of air but pollutes it.3 

Disputes concerning easements, etc. — Whenever any 
Magistrate is satisfied that a dispute /ikely to cause a breach of the 
peace exists concerning the right to do, or prevent the doing of 
anything in or upon any tangible immoveable property situate 
within the local limits of his jurisdiction, he may inquire into the 
matter, and may, if it appears to him that such right exists, make 
an order permitting such thing to be done, or directing that such 
thing shall not be done, as the case may be, wzz#i/ the person 
objecting to such thing being done, or claiming that such thing 
may be done, obtains the decision of a competent Civil Court 
adjudging him to be entitled to prevent the doing of, or to do such 
thing, as the case may be: Provided that no such order can be 
passed permitting the doing of anything where the right to do 
such thing is exercisable at all times of the year, unless such right 
has been exercised within three months next before the institu- 
tion of the inquiry; or, where the right is exercisable only at 
particular seasons, unless the right has been exercised during the 
season next before such institution.+ 

Disturbance of easement.—The owner of auy interest in 
the dominant heritage, or the occupier of such heritage, may 
institute a suit for compensation for the disturbance of the 
easement, or of any right accessory thereto; provided that the 
disturbance has actually caused sw/stantial damage to the plain- 


7) See Michell, p. 62. 2) 3B LR,OC, :I. LL. R., 
8) rH, 290! Act V of 1882, s. 23. Cal., 839, 854. os ad 
9} 3 B.C., 332: Act V of 1882,.s. 38. 3) 8 Jur. N.S., 987: L.R., 2 Eq., 242, 
x) LR. 4C, PP. D., p. 178 4) Crim. Pr, Code, s, 147. 
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tiff, as by effecting the evidence of the easement, or by materially 
diminishing the value of the dominant heritage, or (in the case 
of an easement of light) interfering materially with the physical 
comfort of the plaintiff, or preventing him from carrying on his 
accustomed business as beneficially as before. In the case of an 
easement of air damage is substantial if it interferes materially 
with the physical comfort of the plaintiff, though it ig not inju- 
rious to his health.s The removal of the means of support to 
which a dominant owner is entitled does not give rise to a right 
to recover compensation unless and until substantial damage is 
actually sustained, 

Subject to the provisions of the Specific Relief Act (see “ Zu- 
Junctions”) an injunction may be granted to restrain disturb- 
ance (a) if the easement is actually disturbed, when compensation 
for such disturbance might be recovered ; (2) if the disturbance is 
only threatened or intended, when the act threatened or intended 
must necessarily, if performed, disturb the easement ;6 y, post. 
These are the remedies open to the dominant owner: he may 
not himself abate a wrongful obstruction of an easement.” 

Limitation.—Suits for compensation for obstructing a way, 
or obstructing or diverting a water-course must be brought within 
three years of the date of the obstruction or diversion. Suits 
for compensation for disturbance of other easements must be 
brought within two years of the disturbance. Where the disturb- 
ance is continued, a fresh period of limitation commences to run 
at every moment of the continuance of the disturbance.9 

5) % 33, 34, ib, In those portions of India to which this Act does not apply, 

no suit will lie for disturbance of a right to light, unless there ig an in- 
terference with such an amount of light ‘as was reasonably necessary 
for the convenient and comfortable habitation of the house :" (3 B, L. 
R., O. J. 18, 45; 1, L. R., 24 Cal, 839, 855), nor (following the English 
decisions) for disturbance of a right to air unless '* the obstruction is a 
nuisance or injurious to health."—({r5 B. L. R,, 361, 367, and the 
cases cited above.) 


6) s. 35, ib, a 
7) % 36, ib, The rule as to abatement would appear to be otherwise in 
those parts of India where the Act is notin force: see I. L. Ry 7 


Cal. 665, 
A Act XV of 1877, Sch, IT, Arts, 37, 36. 
9) Ss. 23, ib. 
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AUTHORITIES—Ciiminal Procedure Code. Act IX of 1874 (European Vagiancy): 
Act XI of 1856 (European Deserters,) 

European British subjects means—(1) Anv subject of 
Her Majesty born, naturalised, or domiciled in the United King- 
dom of Great Britain and Ireland, or in any of the European, 
American, or Australian Colonies or possessions of Her Majesty, 
or in the Colony of New Zealand, or in the Colony of the Cape 
of Good Hope, or Natal: '2) Any child or grandchild of any 
such person by legitimate descent. In all civil matters, European 
British subjects are subject, in the same manner, to the same 
tribunals, and to the same procedure as persons who are not 
European British subjects. The law of Crimiral Procedure how- 
ever contains special provisions applicable to European British 
subjects only, A European British subject who after being deter- 
mined to be a vagrant, or who on being convicted of having 
returned to India without special permission within five years 
from the date of his embarkation in violation of his agreement to 
that effect, or of begging, remains in India, loses his privilege under 
the Code of Criminal Procedure of being treated as such, 

What Magistrates may try.—No Magistrate unless he is 
a Justice of the Peace, and (except in the case of a District Magis- 
trate, or a Presidency Magistrate), unless he is a Magistrate of 
the first class and an European British subject, can inquize into 
or try any charge against an European British subject.? But this 
rule does not prevent any Magistrate from taking cognisance of 
an offence committed by any European British subject in any case 
,in which he could take cognisance of a like offence if committed 
by another person ; provided that, if he issues any process for the 
purpose of compelling the appearance of an European British 
subject accused of an offence, such process must be made return- 
able before a Magistrate having jurisdiction to inquire into or try 
the case.? 

Sentence which may be passed by Magistrates.—No 
Magistrate, other than a District Magistrate or Presidency Masis- 
trate, can pass any sentence on an European British subject other 
than imprisonment for a term which may extend to three months, 
or fine which may extend to Rs. 1,000, or both; and a District 
Magistrate cannot pass any such sentence other than one of im- 
prisonment for a term which may extend to six months, or fine 


t) Cr, Pr, Code, s. 443. 2) s. 445, ib, 
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which may extend to Rs. 2,000, or both. When an European 
British subject is accused of an offence before a Magistrate, and 
such offence cannot, in the opinion of such Magistrate, be ade- 
quately punished by him, and is not punishable with death or 
with transportation for life, such Magistrate must, if he thinks 
that the accused ought to be committed, commit him to Court of 
Session, or in the case of a Presidency Magistrate, to the High 
Court. When the offence which appears to have been committed 
is punishanle with death, or with transportation for life, the com- 
mitment must be to the High Court.t 

What Sessions Judges may try.—No Judge presiding 
in a Court of Session, except the Sessions Judge, can exercise juris- 
diction over a European British subject, unless he himself is an 
European British subject; and, if he is an Assistant Sessions 
Judge, unless he has held the office of Assistant Sessions Judge 
for at least three years, and has been especially empowered in this 
behalf by the Local Government.5 


Sentence which may be passed by Court of Session,— 
No Court of Session can pass on any Euwpean British subject 
any sentence other than a sentence of imprisonment fora term 
which may extend to one year, or fine, or both. If at any time 
after the commitment and before signing judgment, the presid- 
ing Judge thinks that the offence which appears to be proved 
cannot be adequately punished by such a sentence, he must 
record his opinion to that effect, and transfer the case to the High 
Court.6 

Jury and Assessors.— In trials of European British subjects 
before a High Court or Court of Session, if before the first juror is 
called and accepted. or the first assessor is appointed, as the case 
may be, any such subject requires to be tried by a mixed jury, 
the trial must be by a jury of which not less than Aa@/f the num- 
ber must be Europeans or Americans, or both Europeans and 
Americans. When any such trial before a Court of Session 
would in the ordinary course be with the aid of assessors, the 
European British subject accused may, izstead of claiming to 
be tried by a mixed jury, require that not less than Za/f the 
number of the assessors shall be Europeans or Americans, or 
both Europeans and Americans.7 In trials of Europeans British 
subjects before a District Magistrate, any such subject may, in 
a summons case before he is heard in his defence, or in a 
warrant-case before he enters on his defence, claim that the 
trial shall be by a mixed jury so composed as aforesaid.® 


3) s. 446, ib, s) s, 444, ih, 7) 8. 4st, ib, 
4) S. 447, 1b, 6) s. 449, 1b, 8) s. 451A, ib, 
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European British subject and native jointly accus- 
ed,—In any case in which an European British subject is accused 
jointly with a person not being an European British subject, and 
such British subject is committed for trial before a High Coust 
or Court of Session, such subject and person may be tried to- 
gether, and the procedure on the trial must be the same as it 
would have been had the European British subject been tried 
separately, But if the European British subject claims to be 
tried by a mixed jury or mixed set of assessors and the person not 
being an European British subject requires to be tried separate- 
ly, the latter person must be tried separately.9 

When any person claims to be dealt with as an Huro- 
pean British subject, he must state the grounds of such claim 
to the Magistrate before whom he is brought for the purposes of 
the inquiry or trial. The Magistrate must thereupon inquire into 
the truth of such statement, and allow the person making it a 
reasonable time within which to prove that it is true, and then 
decide whether he is or is not an European British subject, and 
deal with him accordjngly. When any such person is committed 
by the Magistrate for trial before the Court of Session, and such 
person before such Court claims to be dealt with as an European 
British subject, such Court must, after such further inquiry (if any) 
as it thinks fit, decide whether he is or is not an European British 
subject and deal with him accordingly. When the Court before ° 
which any person is tried decides that he is not an Huropean 
British subject, such decision is a ground of appeal from the 
sentence or order passed. 


Failure to claim right.—But if an European subject does 
not claim to be dealt with as such by the Magistrate before whom 
he is tried, or by whom he is committed, or if when such claim 
has been made before, and disallowed by, the committing Magis- 
trate, it is not again made before the Court to which such subject 
is committed, he will be held to have relinquished his right to be 
dealt with as such European British subject, and will not be 
allowed to assert it in any subsequent stage of the case. Unless 
the Magistrate has reason to believe that any person brought 
before him is not an European British subject, the Magistrate is 
bound to ask such person whether he is such a subject or not.? 
Tf an European British subject relinquishes his right, his case is 
determined under the ordinary law, and jurisdiction (appellate 
and revisional) depends accordingly.? 

Direction in the nature of a writ of habeas corpus.— 
See ‘ Habeas Corpus.” 


9) 8. 452, ib, t) s. 454, ib, 2) I,L, R,, 1a Bom, 561. 
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Other Huropeans and Americans.—tIn every case triable 
by jury or with the aid of assessors, in which an European (not 
being an European British subject) or an American is the accused 
person, or one of the accused persons, not less than half the 
number of jurors or assessors must, if practicable, and if such 
European or American so claims, be Europeans or Americans. 
If such European or American is tried before the Court of Session 
jointly with a person not an European or American, and is tried 
with mixed jury or mixed set of assessors, the latter person may 
claim to be tried separately.3 

Appeal.—Every sentence passed on an European British 
subject by an Assistant Sessions Judge, or Magistrate (not a Presi- 
dency Magistrate) is appealable to the High Court or Court of 
Session, at his option. But a sentence passed on such a per- 
son by a Presidency Magistrate is appealable, only if it be one of 
imprisonment exceeding six months, or of fine exceeding Rs, 
zoo, and then only to the High Courts All appeals from the 
Court of Session lie to the High Court.® 

Justices of the Peace.—See “ Justice of the Peace.” 

Offences committed out of British India.—When an Eu- 
ropean British subject commits an offence in the dominions of 
a Prince or State in India in alliance with Her Majesty he may 
be dealt with in respect of such offence as if it had been com- 
mitted at any place within British India at which he may be 
found; but no charge as to any such offence can be inquired 
into in British India unless the Political Agent, if there be one, 
for the territory in which the offence is alleged to have been 
committed, certifies that, in his opinion, the charge ought to be 


inaysred into in British India.7 

7 Vagrant Huropeans,—‘ Vagrant’ means a person of Euro- 
pean extraction (this does not include Eurasians) found asking 
for alms, or wandering about without any employment or visible 
means of subsistence. By Act IX of 1874, certain provisions are 
made for the production by the Police of a person who is appar- 
ently a vagrant before a Police Magistrate in the Presidency 
Towns, and before a Justice of the Peace outside the Presidency 
‘Towns, and for a declaration by such Magistrate or Justice of the 
Peace that such person is a vagrant. The Act further provides 
that such person may either be sent to a Government workhouse, 
or if the vagrant be likely to find employment in any place subject 
to the Local Government, be forwarded to such place, and assisted 
in finding employment there, If the vagrant fails to obtain employ- 
ment within 15 days of his arrival, he will be forwarded to a 


3} 8s, 460, 467, Cr, Pr, Code, 5) ibys, 4tx. 7) 8, 188, ib, 
4) S$. 408, 6) S. 410, ib. 
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workhouse. If after the lapse of a reasonable time no suitable em- 
ployment is obtainable for any such vagrant the Local Government 
may either (on certain terms set out in the Act) cause him to be 
removed from British India, the cost of such removal being paid 
by Government, or it may release him, A persistent vagrant, or 
one who has been convicted under the Act, is deprived of his pri- 
vileges asan European British subject,? The provisions of ss. 109, 
110, Criminal Procedure Code, relating to the taking of security 
for good behaviour, from vagrants and suspected persons and from 
habitual offenders, do not apply to European British subjects in 
cases where they may be dealt with under the Vagrancy Act? 

Importers of Huropeans.—Whenever any person of Euro- 
pean extraction lands in India, or being a non-commissioned 
officer, or soldier in the army, leaves the army in India, under 
an engagement to serve any other person, or any company, asso- 
ciation or body of persons in any capacity, and becomes charge- 
able to the State as a vagrant within one year after his arrival in 
India, or leaving the army (as the case may be), then the person 
or company, &c., is liable to pay to the Government the cost of 
his removal under thé Act and all other charges incurred by the 
State in consequence of his becoming a vagrant.? 

Sailors.—Whenever a sailor of European extraction, not being 
a British subject, is discharged from his ship in any British Indian 
port, and becomes chargeable to the State as a vagrant within one 
year after his discharge from the ship, the person who at the date 
of the discharge is the owner or agent of the ship is liable as 
above mentioned.? 

Huropean in charge of animals,—When any person of 
European extraction lands in India, being or having been during 
his passage to India, or from one Indian port to another, in 
charge of, or in attendance upon, any animal, becomes chargeable 
to the State as a vagrant within a year after his arrival, then the 
consignee of such animal, or the agents in India for its sale, 
or if the consignee and agents cannot be found, the agent of the 
ship is liable as above mentioned. The consignee or agent is en- 
titled to charge the consignor for any payment made to Govern- 
ment under this section.3 

Huropean deserters.—If any officer or soldier of the land 
forces in India has been concealed on board any merchant 
vessel, and the master or person in charge is ignorant of the same 
through neglect of his duty, or want of proper disciplin*, he is 
liable to a fine not exceeding Rs. 500.+ 

8) Act IX of 1874. 2) ib. 


9) Cr. Pr. Code, s. 111, 3) &. 32, ib, 
I) s, 31, Act IX of 1874. 4) Act XI of 1856. 
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AUTHORITY—Act IV of 1882 as amended (Transfer of Property), 


Definition.—\When two persons mutually transfer the owner- 
ship of one thing for the ownership of another, neither thing or 
both things being money only, the transaction is called an ex- 
change. A trausfer of property in completion of an exchange can 
be made only in manner provided for the transfer of such property 
by sale.—See ‘ Sade,” * 

Registration.—It follows therefore that if the value of the 
thing exchanged is Rs, roo and upwards, and the thing is tangible 
immoveable property, an instrument in writing, which must be 
registered, is necessary to complete the exchange.? 

Rights and liabilities of partieg.—In the absence of a con- 
tract to the contrary, the party deprived of the thing, or part 
thereof, he has received in exchange, by reason of any defect 
in the title of the other party, is entitled @t his option to com- 
pensation, or to the return of the thing transferred by him.3 
Save as above provided, each party has the rights and is subject 
to the liabilities of a seller as to that which he gives, and has the 
rights and is subject to the liabilities of a buyer as to that which 
he takes.4 

On an exchdnge of money each party thereby warrants 
the genuineness of the money given by him,5 


x) s. 118, Act IV of 1882, 3) 8. 119, ib, 5) 8, rax, ih, 
2) s, 54, ib, 4) 5.120, ib, , 


EXECUTION. 


ApTHORITIES—Civil Procedure Code: Cases cited, 


What it is.—Execution is the enforcement, by the power 
and hand of the law, of decrees passed by Courts of Justice. 
A decree is a mere adjudication upon a right claimed in a Civil 
Court. Where the judgment-debtor, ze, the person against whom 
a decree or order has been passed, has failed, or refused to obey 
the decree, the Court will enforce its decree either by the delivery 
of property specifically decreed, by the arrest and imprisonment 
of the judgment-debtor, by the attachment or seizure of his 
property, or otherwise, as the nature of the relief sought may 
require.* 

A decree may be executed either by the Court which 
passed it, or by the Court to which it is sent for execution, The 
Court executing a decree sent to it has the same powers as if 
it had been passed by itself.? 

Application for execution.—When the holder of a decree 
desires to enforce it, he must apply to the Court which passed 
the decree, or, if the decree has been sent to another Court, then 
tosuch Court The Court may, in its discretion, refuse execu- 
tion at the same time against the person and property of the 
judgment-debtor. Where an application to exécute a decree for 
the payment of money, or delivery of other property, has been 
made and granted, no subsequent application to execute the 
same decree will be granted after the expiration of 12 years, 
except when the judgment-debtor has, by fraud, or force, pre- 
vented the execution of the decree, within 12 years imme- 
diately before the application from any of the following dates 
(namely) :—(a) the date of the decree sought to be enforced, or, 
of the decree (if any) on appeal affirming the same; or (4) 
when the decree, or any subsequent order, directs any payment 
of money, or, the delivery of any property to be made at a 
certain date, the date of the default in making the payment, or 
delivering the property.3 

Order for execution,—If the application is in proper form 
it will be admitted by the Court, and entered in the register of 
the suit. 

Notice in certain cases.—If (2) more than one year has 
elapsed between the date of the decree and the application for 
its execution ; or (4), 1f the enforcement of the decree be applied 


3) S, 223, Civ, Pr, C, 2) §, 228, 1b, 3) 8. 230, ih, 
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for against the legal representative of a party to the suit, in which 
the decree was made, notice will be given to the judgment- 
debtor, requiring him to show cause: no such notice however 
is necessary in case (a) if the application be made within one 
year from the date of any decree passed on appeal fiom the 
decree sought to be executed, or of the Jast order against the 
party against whom execution is applied for, passed on any 
previous application for execution ; or, in case (4) if upon a pre- 
vious application for execution against the same person, the 
Court has ordered execution to issue against him. In default 
of appearance, or cause shown, execution will be oidered.+ 


Application for execution by joint decree-holdor.—If 
a decree has been pissed jointly in favour of mole persons than 
one, any one or more of such persons, or his or their repre- 
sentatives, may apply for the execution of the whole decree for 
the benefit of them all, or, when any of them has died, for the 
benefit of the survivors and the representative in interest of the 
deceased.5 

By transferee of decree.—If a decrée be transferred by 
assignment in writing, or by operation of law, from the decree- 
holder to any other person, the transferee may apply for its exe- 
cution to the Court which passed it; provided that :—(¢) when 
the decree has been transferred by assignment, written notice of 
the application will be given to the transferor and the judgment- 
debtor, and the decree will not be executed until the Court has 
heard their objections (if any) to execution ; (4) where a decree 
for money against several persons has been transferred to one 
of them, it cannot be executed against the others.° The proper 
remedy for the transferee is to sue his co-judgment-debtors in 
a tegular suit, for contribution, and to compel them to pay him 
their shares of the amount for which the decree was purchased. 
Every transferee of a decree holds it subject to the equities (if 
any) which the judgment-debtor might have enforced against the 
original decree-holder.?7 Any answer which would have been 
good to the claim of the transferor will be good to the claim’of 
his transferee, 


Against legal representative.—If a judgment-debtor dies 
before the decree has been fully executed, the holder of the 
decree may apply to the Court which passed it, to execute the 
same against the legal representative of the deceased, who will 
be liable only to the extent of the property of the deceased) 
which has come to his hands, and has not been duly disposed of8 


4) Ss 248, ib. > 6) s. 292, ib, 8) 3. 234, ib, 
4} Se 231, tb, °7) Se 233, ib, om 
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Of staying exectution.—The Court to which a decree has 
been sent for execution will, upon sufficient cause being shown, 
stay the execution to enable the judgment-debtor to apply to the 
Court by which the decree was made, or to any Court having 
appellate jurisdiction in respect of the decree or its execution, 
for an order to stay the esecution, or for any other order relating 
to the decree or execution which might have been made by such 
Court of first instance or Appellate Court if execution had been 
issued thereby, or if application for execution had been made 
thereto; and in case the property or person of the judgment- 
debtor has been seized under an execution, the Court which 
issued the execution may order the restitution or discharge of 
such property or person pending the result of the application for 
such order.9 Before passing an order of this nature the Court may 
require the judgment-debtor to give such security, or impose such 
conditions upon him as it thinks fit? No discharge under an order 
of this kind, of the property or person of a judgment-debtor, pre- 
vents it or him from being re-taken in execution of the decree sent 
for execution.? Tf asyit be pending in any Court against the holder 
of a decree of such Court on the part of the person against whom 
the decree was passed, the Court may stay execution on the 
decree either absolutely or on such terms as it thinks fit, until 
the pending suit has been decided.3 

Decree how enforced: for money.—Every decree or order 
directing a party to pay money, as compensation or costs, or 
as the alternative to some other relief granted by the decree or 
order, or otherwise, may be enforced by the imprisonment of the 
judgment-debtor, or by the attachment and sale of his property, 
or by both.4 Women are, however, exempted from liability to 
arrest or imprisonment, in execution of a decree for money.5 

For mesne profits.—If the decree be for mesne profits or 
any other matter, the amount of which in money is to be subse- 
quently determined, the property of the judgment-debtor may, 
before the amount due from him under the decree has been 
ascertained, be attached as in the case of an ordinary decree for 
money.® ‘ 

For sum under Rs. 1,000.—When a decree is passed for a 
sum of money only, not exceeding Rs. 1,000, the Court may, 
when passing the decree, on the oral application of the decree- 
holder, order immediate execution either against the person of 
the judgment-debtor, if he is within the local limits of the juris- 
diction of the Court, or against his moveable property within the 
same limits.’ 

i ib. 2) s, 241, ib. S. 254, ib, 6) s, 955, ib, 
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‘For specific moveables or recovery of wives,—If the 
décree be for any specific moveable, or for any share in a specific 
moveable, or for the recovery of a wife, it may be enforced by 
the seizure, if practicable, of the moveable or share, and by its 
delivery to the party to whom it had been adjudged, or by 
the imprisonment of the judgment-debtor, or by ‘attaching his 
property, or by both imprisonment and attachment, if necessary, 
When any attachment has been in force for six months, if the 
judgment-debtor has not obeyed the decree, the decree-holder 
may apply to have the attached property sold. Ifno application 
has been made at the end of six months the attachment will be 
released.® 

For specific performance or restitution of conjugal 
rights.—-When the party against whom a decree for the specific 
performance of a contract, or for restitution of conjugal rights, 
or for the performance of, or abstention from any othe: particu- 
Jar act, has been made, has had an opportunity of obeying the 
decree or injunction, and has wilfully failed to obey it, the decree 
may be enforced by his imprisoment, or by the attachment of his 
property, or by both. When any attachment has remained in 
force for one year, if the judgment-debtor has not obeyed the 
decree, the decree-holder may apply to have the attached property 
sold. If at the end of the year no application has been made to 
have the property sold, the attachment will be released.9 


For execution of conveyances or endorsements of 
negotiable instruments.—If the decree be tor the execution 
of a conveyance, or for the endorsement of a negotiable instrua 
ment, and the judgment-debtor neglects or refuses to comply. 
with the decree, the decree-holder may prevare the draft of a 
conveyance or endorsement in accordance with the terms of the 
decree, and deliver it to the Court. The Court will thereupon 
serve the draft on the judgment-debtor, together with a written 
notice stating that his objections, if any, thereto must be made 
within a certain time. «fhe decree-holder may also tender a 
duplicate of the draft to the Court for execution ; on proof of 
service, the Court will execute the duplicate so tendered, or, 
as altered by it, in order to bring it into accordance with the 
terms of the decree. If any party objects to the draft served 
on him, he must, within the time fixed, state his objections in 
writing : they will then be argued before the Court,* 


For immoveable property.—lIf the decree be for the deli- 
very of any immoveable property, possession will be given to the‘ 
party to whom it has been adjudged, and, if need be, by removing 
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any person bound by the decree who refuses to vacate the 
property.? 

Delivery of immoveable property when in occupancy 
of tenant.—If the property is in the occupancy of a tenant or 
other person entitled to occupation, and not bound by the decree 
to relinquish such occupancy, the Court will order delivery to be 
made by affixing a copy of the warrant on the proverty, and pre- 
claiming to the occupant, the substance of the decree in regatd 
to the property or, if the occupant can be found, by serving a 
notice on him containing such substance,3 

For partition or separation of share.—If the decree be 
for the partition, or for the separate possession of a share of an 
undivided estate paying revenue to the Government, the parti. 
tion of the estate, or the separation of the share, 1s made by the 
Collector.+ 

Mode of paying money.—All money payable under a decree 
must be paid either into the Court whose duty it is to execute 
the decree; or out of Court to the decree-holder, or otherwise 
as the Court which made the decree directs,s * 

Agreement to give time and for satisfaction.—Every 
agreement to give time for the satisfaction of a judgment-debt ig 
void unless made for consideration, and with the sanction of the 
Court which passed the decree, and such Court deems the con- 
sideration to be under the circumstances reasonable. Every 
agreement for the satisfaction of a judgment-deht, which provides 
for the payment, directly or indirectly, of any sum in excess of 
the sum due, or to accrue due under the decree, is void unless it’, 
is made with the like sanction. Any sum paid in contravention 
of these provisions will be applied to the satisfaction of the judg- 
ment-debt ; the surplus, if any, is recoverable by the judgment- 
debtor.® 

Payment to decree-holder.—If any money payable under 
a decree is paid out of Court, or the decree is otherwise adjusted 
in whole or in part, to the satisfaction of the decree-holder, or if 
any payment is made in pursuance of an agreement of the nature 
mentioned in the last paragraph, the decree-holder must certify 
such payment or adjustment to the Court whose duty it is to 
execute the decree, The jucdgment-debtor also may inform the 
Court of such payment or adjustment, and apply to the Court to’ 
issye a notice to the decree-holder to show cause, why such pay- 
ment or adjustment should not be recorded as certified; and if, 
after dud service of the notice, the decree-halder fails to appeat 
von the day fixed, or to show cause, the Court will record the 
sdme accordingly. Unless such a payment or adjustment has 
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been certified as above, it will not be recognized as a payment or 
adjustment of the decree by any Court executing the decree.’ 


Sanes IN Execution or DECREES, 


General rules.—Such sales are conducted by a public officer 
and made by public auction, except in the case of negotiable 
instruments and shares in public companies, which may be sold 
through a broker at the market rate of the day. When any pro~ 
e sold, a proclamation of sale is made 
specifying the time and place of the sale, a copy of which is fixed: 
up in the Court-house, and in the case of land paying revenue 
fo Government, also in the Collector's office. Except in the 
case of perishable articles, no sale can take place, without the 
consent in writing of the judgment-debtor, until after the expira- 
tion of at least 30 days, in the case of immoveable, and of 15 days 
in the case of moveable property, from the date on which the pro- 
clamation was fixed in the Court-house. Officers concerned in 
execution-sales cannot bid for, or buy property sold : nor can the 
decree-holder do so without the express permission of the Court : 
if he does so, either by himself or through another person, the 
sale may be set aside on the application of the judgment-debtor,® 

Power to adjourn and stop of sale.-The Court may’ 
adjourn any sale (other than a sale by the Collector) to a speci- 
fied day and hour, and the officer conducting any such sale may 
in his discretion adjourn the sale, recording his reasons for so 
doing: provided that when the sale is made in, or within the 
precincts of, the Court-house, no such adjournment can be made 
without the leave of the Court. Whenever a sale is adjourned 
more than seven days, a fresh proclamation must be made, unless 
the judgment-debtor consents to waive it, Every sale must be 
stopped if, before the lot is knocked down, the debt and costs 
(including the costs of the sale) are tendered to the officer, or 
proof is given to his satisfaction that the amount of such debt 
and, costs has been paid into the,Court that ordered the sale.9 

Proceeds of sale how applied,— Whenever assets are 
realized by sale, or otherwise in execution of a decree, and more 
persons than one have, prior to the realization, applied to the 
Court by which such assets are held for execution of decrees for 
nioney against the same judgment-debtor, and have not obtained 
satisfaction, the assets, after deducting the costs of the realization, 
are divided rateably among all such persons: provided that :— 
(@) when any property is sold subject to a mortgage or charge, 
the ‘mortgagee or incumbrancer will not as such be entitled 
to share in any surplus arising from such sale; (4) when any 
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property liable to be sold in execution of a decree is subject to a 
mortgage or charge, the Court may, with the assent of the mort- 
gagee or incumbrancer, order that the property be sold free from 
the mortgage or charge, giving to the mortgagee or incumbrancer 
the same right against the proceeds of the sale as he had against 
the property-sold; (¢) when immoveable property is sold in 
execution of a decree ordering its sale for the discharge of an 
incumbrance thereon, the proceeds of sale will be applied—frs¢, 
in defraying the expenses of the sale: secondly, in discharging the 
interest and principal-moneys due on the incumbrance: ¢hirdly, 
in discharging the interest and principal-moneys due on subse- 
quent incumbrances (if any): and fourthdy, rateably among the 
holders of decrees for money against the judgment-debtor, who 
have, prior to the sale of the property, applied to the Court which 
made the decree ordering such sale, for execution of such decrees, 
and have not obtained satisfaction.* 

Irregularity does not vitiate sale of moveable pro- 
perty.—No irregularity in publishing, or conducting the sale of 
moveable property yitiates the sale; but any person sustaining 
any injury by reason of such irregularity at the hand of any other 
person may institute a suit against him for compensation, or (if 
such other person be the purchaser) for the recovery of the 
specific property, and for compensation in default of such re- 
covery.? 

What Courts may order sales of land.—Sales of immo- 
veable property in execution of a decree may be ordered by any 
Court other than a Court of Small Causes,3 

Postponement of sale.—When an order for the sale of 
immoveable property has been made, if the judgment-debtor can 
satisfy the Court that there is reason to belteve that the amount 
of the decree may be raised by mortgage, or lease, or private sale 
of such property, or some part thereof, or of any other of his 
immoveable property, the Court may, on his application, post- 
pone the sale in order to enable him to raise the amount, at the 
same time, granting him a certificate authorizing him to make the 
proposed mortgage, lease, or sale. No mortgage, &c., is absolute 
until confirmed, and all moneys payable under such mortgage, 
&c., must be paid into Court, and not to the judgment-debtor.+ 

Setting aside of immoveable property on ground of 
irregularity.—The decree-holder, or any person whose immo- 
veable property has been sold may, where he has sustained sub- 
stantial injury, apply to the Court to set aside the sale on the 
ground of a material irregularity in publishing or conducting it; 
if no such application is made, or if made is disallowed, the Court 
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will confirm the sale as regards the parties to the suit and the pur- 
chasér. No sale of immoveable property is absolute until it has 
been confirmed, A certificate of sale is given to the purchaser, 
and if the sale is set aside the price is returned to him, 

Resistance to execution.—If, in the execution of a decree 
for the possession of property, the officer charged with the exe- 
cution is resisted or obstructed by any person, the decree-holder 
may complain to the Court at any time within one month from 
the time of such resistance or obstruction, The Court will fix 
a day for investigating the complaint, and will summon the party 
against whom the complaint is made toanswer it, If it then 
appears that the obstruction or resistance is occasioned by the 
judgment-debtor, or by some person at his instigation, and if 
after order made by the Court in regard to such obstruction, it is 
continued without just cause, the judgment-debtor may be im- 
prisoned for a term which may extend to 30 days.§ 

Procedure in case of obstruction by claimant in good 
faith.—If the resistance or obstruction has been occasioned by 
any person other than the judgment debtor, claiming in good 
faith to be in possession of the property on his own account, or 
on account of some person other than the judgment-debtor, the 
claim is numbered and registered as a suit between the decree- 
holder as plaintiff and the claimant as defendant,’ 

Case of person dispossessed disputing decree-holder’s 
right to possession —If any person other than the judgment- 
debtor is dispossessed of any property in execution of a decree, 
and such person disputes the right of the decree-holder to dis. 
possess him of such property under the decree, on the ground, 
that the properly was dond jide in his possession on his own account, 
or on account of some person other than the judgment debtor, 
and that it was not comprised in the decree, or that, if it was 
comprised in the decree, he was not a party to the suit in which 
the decree was passed, he may apply to the Court. If the 
Court finds the grounds of objection well-founded, it will make 
an order that the applicant recover possession of the property:; 
otherwise it will dismiss the application, The party against 
whom an order is passed. may institute a suit to establish the 
right which he claims to the present possession of the: property, 
but subject to the result of such suit, if any, the order is final, 
The provisions in this and the preceding paragraph do not 
apply inthe case of persons to whom the judgment-debtor has 
transferred the property after the institution of the suit in which 
the decree is made.® 

Registering possession of immoveable property. —If 
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the purchaser of any immoveable property sold in execution of a 
decieé be resisted, or obstructed by the judgment-debtor, or any 
one on his behalf in obtaining possession of the property, the 
above-mentioned provisions, relating to resistance or obstruction 
to a decree-holder in obtaining possession of the property ad= 
judged to him, are applicable. If the purchaser of any such 
ploperty is resisted, or obstructed by any person other than the 
judgment-debtor, claiming in good faith a right to its present 
possession, or if, in delivering possession, any such person is 
dispossessed, the Court, on the complaint of the purchaser or 
the person so dispossessed, will inquire into the matter of the 
resistance, obstruction, or dispossession, as the case may be, 
and pass such order thereon as it thinks fit. The party against 
whom such order is passed may institute a suit to establish the 
right which he claims to the present possession of the property ; 
but, subject to the result of such suit, if any, the order is final.9 

Sovereign princes, ruling chiefs, ambassadors, and 
envoys.—See ‘* Aliens,” p. 46. 

Execution of decree of Appellate Court.—When a party 
entitled to any benefit (by way of restitution or otherwise) under 
a deciee passed in first or second appeal desires to obtain execu- 
tion, he must apply to the Court which passed the decree against 
which the appeal was preferred. 

Execution by the Collector.—Where the execution of any 
class of decrees has been conferred on the Collector by the Local 
Government by notication in the Gazette, that official acts under 
certain special rules,* 

Resistance to bailiff: breaking doors.—The officer of 
the Court is always justified in breaking open doors, in order 
to give over possession of real or immoveable property, or to 
execute process in criminal cases. In all cases when the door is 
open the bailiff may enter the house and do execution at the suit 
of any subject, either of the body or of the goods? Buta Civil 
Court's bailiff, in executing a process against the moveable pro- 
perty of a judgment-debtor, has no authority to use force, or 
break open a door or gate? Resistance however would probably 
be punishable, and would certainly be so if any personal violence 
was used to the bailifft If a bailiff break open the doors of a 
thiid person, in order to execute a decree against a judgment- 
debtor, he is a trespasser if it turn out that the person or goods 
are not in the bause.§ As to the penalty for resisting the taking of 
property by the lawful authority of a public servant, see “Con- 
tempt of Court and of authority of Public Servants,” 

9) 88. 334, 335: ib. 3} 7 Suth, Cr., 12 
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AuTuorrties—Act X of 1865 (Succession Act): Act V of 2881 Probate and 
Administration Act): Act XIE of 1855: Act XIII of 1855: Civil Procedme 
Code: Act XV of 1877. , 
Nature of the offices of executors and administrators. 
—Upon the death of a person who leaves property it is neces- 
sary that thete should be some one legally entitled to take pos- 
session of his estate, receive what was due to him, be liable 
to pay what was due by him, and empowered to distribute the 
residue left, after all payments on account of the estate have been 
made, among the persons entitled thereto. Most wills name a per- 
son, or several, who is, or are, to perform the duties already referred 
to in respect of the testator’s estate. Such a person so named or 
appointed by a will is called an execuior, An executor means 
a person to whom the execution or carrying out of the last will of 
a deceased person is by the testator’s appoinfment confided.» He 
is the legal representative of the deceased for all purposes, and all 
the property of the deceased person vests in him as such.2 The 
property of the deceased is considered to belong to him for the 
purpose of paying the debts of the deceased and the legacies 
given by him, and for distribution of the residue of the property 
among the persons entitled. The executor appointed by a will 
is generally entitled, as a matter of course, to be recognized 
by the Courts as such and to obtain from a competent Court a 
written recognition of his cxecutorship authorizing and empower- 
ing him in pursuance thereof to perform all the above-mentioned 
duties in respect of the estate of the deceased. Such a written 
authority is called probate. When probate has been granted to 
sevesal executors, and one of them dies, the entire representation 
of the testator accrues to the surviving executor or executors.3 
On the other hand (1) if a person dies intestate ; or (2) has failed 
to appoint or indicate who is to act as executor of his will; or 
(3) the executor appointed renounces, that is to say, refuses to 
act, it is necessary that some othcr person be appointed by a 
competent Court to perform all the duties of an executor in 
respect of the estate of the deceased. The person so appointed 
is called an administrator, and the authority by which he is 
appointed is called letters of administration simply (in the 
case of intestacy), and letters of administration “ with the will an- 
nexed,” where the testator has left a will, but has not appointed 
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an executor, or the latter renounces the executorship. Speaking 
generally, the persons who are entitled to the grant of letters of 
administration are (in the case of intestacy) the heirs, and (in the 
cases of a will appointing no executor, &c.) the beneficiaries under 
the will. 

The law relating to executors is mainly contained in the 
Indian Succession Act (X of 1865) which constitutes the Jaw of 
India in the case of all persons, except Hindus, Mahommedans 
and Buddhists. The latter. are governed by the Probate and 
Administration Act (V of 1881), Succession Certificate Act (VII 
of 1889) and in the case of wills by Hindus, Jains, Sikhs and 
Buddhists in the Lower Provinces of Bengal, and in the Towns of 
Madras and Bombay by the Hindu Wills Act (XXI of 1870). 
The provisions of Act V of 1881 are nearly the same as those 
of Act X of 1865 on the subject of executors. The points in 
which they differ have been noted below. 

Necessity of probate.—In cases governed by the Indian 
Succession Act, no right as executor or legatee can be establish- 
ed in any Court unless probate has been granted of the will under 
which the right is claimed, or administration has been granted 
with copy annexed of authenticated copy of will in the case of a 
will proved abroad. In the case of Hindus, Mahommedans, and 
Buddhists who are not governed by this Act, it is necessary to 
obtain either probate, or administration, or a succession certificate 
before recovery can be had through the Courts ‘of debts due from 
debiors of a deceased person by any person claiming to be 
entitled to the effects of a deceased person, or to any part 
thereof. 


Hxecutor may renounce.—A person appointed executor 
cannot be compelled to accept the office, but he may be called 
upon to accept or refuse, The renunciation may be made orally 
in the presence of the Judge, or by a writing signed by the person 
renouncing: when made, it precludes him from ever thereafter 
applying for probate of the will appointing him executor An 
executor cannot in part refuse. He must refuse entirely, or not at 
all.6 If an executor renounces or fails to accept the executorshio 
within the time limited for acceptance, administration will be 
granted to others.—Sce “ Administration,” 

Who may be.—As a general rule, any person may be ap- 
pointed an executor. Ifa minor is appointed, probate will not 
be granted to him during his minority ;7 but an administrator will 
be appointed who will administer the estate until the majority of 
4} s, 187, Act X of 1865. $ Williams on Execntors, 286. 
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the executor. A married woman may be executrix, but in cases 
to which the Succession Act applies, probate will not be granted 
to her without the previous consent of her husband. 

Appointment of an executor may be express, or by necessary 
implication: eg., A wills that C be his executor if B will not. B 
is appointed executor by implication? 

Hxecutor de son tort.—A person who intermeddles with 
the estate of a deceased person, or does any other act which 
belongs to the office of executor, while there is no rightful exe- 
cutor or administrator in existence, thereby makes himself an 
executor de son tort or executor of his own wrong. But inter- 
meddling (for the purpose of preservation) with the goods of the 
deceased, or providing for his funeral, or for the immediate neces- 
sities of his family or property, or dealing in the ordinary course 
of business with goods of the deceased received from another, 
does not constitute a man executor de son tort.9 An executor de 
son tort is answerable to the rightful executor or administrator, or 
to any creditor or legatee of the deceased, to the extent of the 
assets which may have come to his hands,’ after deducting pay- 
ments made to the rightful executor or administrator,and payments 
made in due course of administration.* 

Powers of executors and adminiscrators.—(1) Power 
Zo sue. They have the same power to sue in respect of all causes 
of action that survive the deceased, and to distrain for all rents 
due to him at the time of his death, as the deceased had when 
living. All demands and rights of action in favour of, or against 
the deceased survive to and against his executor or administrator ; 
except causes of action for defamation, assault, or other personal 
injuries not causing the death of the party : and except also cases 
where, after the death of the party, the relicf sought could not 
be enjoyed, or if granted would be nugatory : ¢g., A sues for di- 
vorce, A dies : the cause of action does not survive. As to actions 
for compensation and on account of certain wrongs—v. zufra.3 
(2) Lower of disposition. They have power to dispose of the 
property of the deceased, either wholly orin part, in such manner 
as they may think fit: eg., the deceased has made a specific be- 
quest of part of his property; the executor not having assented 
(v. infra) to the bequest, sells the subject of it; the sale is valid. 
So also if an executor mortgages part of the immovcable estate 
of the deceased, the mortgage is valid, 
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Limitation of powers in the case of Hindus, Mahom- 
medans, and Buddhists.—The powers of executors and 
administrators are not in this case so wide, being limited in the 
following manner : (1) The power of an executor to dispose of im- 
moveable property is subject to any restriction which may imposed 
by the will appointing him, unless probate has been granted to 
him and the Court which granted the probate, permits him by an 
order in writing, notwithstanding the restriction, to dispose of any 
immoveable property specified in the order, ina manner permitted 
by the order. (2) An administrator may not, without the previous 
permission of the Court by which the letters of administration were 
granted :(@) mortgage, charge, or transfer by sale, gift, exchange, 
or otherwise any immoveable property for the time being vested 
in him; or (4) lease any such property for a term exceeding five 
years. A disposal of property by an executor or administrator 
in contravention of the above provisions is voidable at the in- 
stance of any other person interested in the property. Subject 
however to these provisions, an executor or administrator has 
power to dispose ashe thinks fit, of all or any of the property 
vested in him as such. 

Purchases by.—If an executor or administrator purchases 
either directly, or indirectly, any part of the property of the de- 
ceased, the sale is voidable at the instance of any other person 
interested in the property sold.s 

Powers of several executors or administrators. — 
When there are several executors or administrators, the powers of 
all may, in the absence of any direction to the contrary, be ex- 
ercised by any one of them who has proved the will, or taken out 
administration. However numerous they may be they are con- 
sidered in the light of an individual person. Upon the death of 
one or more of several executors or administrators, all the powers 
of the office become vested in the survivors or survivor.® 

A married executrix has, when probate has been granted 
to her, all the powers of an ordinary executor.” 

Duties of an executor or administrator.—It is the duty 
of an executor to perform the funeral of the deceased, or (in the 
case of Hindus, Mahommedans, and Buddhists) to provide funds 
for the performance of the necessary funeral ceremonies of the 
deceased, in a manner suitable to his condition, if he has left 
property sufficient for the purpose. It is the duty of an executor 
and administrator (1) to file within six months, or within *such 
further time as may be ordered from the grant of probate or ad- 
ministration, an inventory of the property in possession, credits 
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of 188. 7) 8.275, ib.: s. 96, ib, 
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and debts, and within one year or such further time as may be 
ordered, an account showing the assets which have come to his 
hands, and the manner in which they have been applicd or dis- 
posed of; (2) to collect with diligence the property of the 
deceased and the debts due to him at the time of his death.® 
Order of administration.—The following is ihe order pre- 
scribed for payment of debts and expenses by executors and 
administrators: (1) fameral expenses to a reasonable amount 
according to the degree and quality of the deceased, and death- 
bed charges, including fees: for medical attendance, and board. 
and lodging for one month previous to his death. After pay- 
ment of these, (2) expenses of obtaining probate or letters of 
administration, including the costs incurred for, or in respect 
of, any judicial proceeding that may be necessary for administer- 
ing the estate; then (3) wages due for services rendered to the 
deceased within three months next preceding his death, by any 
labourer, artizan, or domestic servant ; then (4) the other debts 
of the deceased, which ase to be paid equally and rateably.? 
Application of property when domitile not in British 
India.—If the domicile of the deceased was not in British 
India, the application of his moveable property to the payment 
of his debts is to be regulated by the law of British India.t No 
creditor who has received payment of a part of his debt by 
virtue of the last preceding provision will be entitled to share in 
the proceeds of the immoveable estate of the deceased unless 
he brings such payment into account for the benefit of the other 
creditors: eg., A dies, having his domicile in a country where 
instruments under seal have priority over instruments not under 
seal, leaving moveable property to the value of Rs. 5,000, and 
immoveable property to the value of Rs, 10,000, debts on 
instruments under seal to the amount of Rs, 10,000, and 
debts on instruments not under seal to the same amount. The 
creditors holding instruments under seal receive half of their debts 
out of the proceeds of the moveable estate. The proceeds of 
the immoveable estate are to be applied in payment of the debts 
or instruments not unde: seal until one-half of such debts has 
been discharged. This will leave Rs, 5,00c, which are to be- 
distributed rateably amongst all the creditors without distinction, 
in proportion to the amount which may remain due to them.? 
Debts of every description must be paid before any legacy, 
Save as above-mentioned (see last paragraph but one) no creditor 


ss. 276, 277, 278, ib.: ss. 97, 98, Ta0, ib, 
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has any right of priority over another, by reason that his debt 
is secured by an instrument under seal, or on any other account. 
But the executor or administrator must pay all such debts as he 
knows of, including his own, equally and rateably, as far as the 
assets of the deceased will extend.3 

Grant of ‘probate to executor.—See “ Probate. ” 

Liablity for devastation.—An executor or administrator 
who misapplies the estate of the deceased, or subjects it to loss or 
damage, is liable to make good the loss or damage so occasioned. 
If loss is caused to the estate by: the neglect of an executor or 
administrator to get in any part of the property of the deceased, 
he is liable to make good the amount.+ 

Distribution of assets.—Where an executor or administra- 
tor has given notices in the appointed form to creditors and 
others to send in to him their claims against the estate of the 
deceased, he may at the expiration of the period therein named 
for sending in the claims, distribute the assets in discharge of 
such lawful cldims as he knows of, He will not be liable for 
the assets so distributed to any person of whose claims he has not 
had notice at the time of such distribution. A creditor or claim- 
ant may however follow the assets, or any part of them, in the 
hands of any person who may have received them. If a creditor 
does not come in until after the executor has paid away the resi- 
due he must, in order to recover his debt, sue the legatces.5 A 
suit to compel a refund by a peison to whom an executor or 
administrator has distributed assets, must be brought within two 
years of the date of distribution,§ 

Compensation for death by actionable wrong.-~When- 
ever the death of a person is caused by wrongful act, neglect, or 
default, and the act, neglect, or default is such as would (if death 
had not ensued) have entitled the party injured to maintain an 
action and recover damages with respect to it, the party (includ- 
ing bodies, politic and corporate) who would have been liable if 
death had not ensued, is liable to an action or suit for damages, 
notwithstanding the death of the person injured, and even though 
the death shall have been caused under such circumstances as 
to amount in law to felony or other crime: ¢g., A by a negligent 
act injures B. B has a right of action. Suppose however A by 
the same act had killed B, then in so far as B could, had he not 
been killed, have recovered damages from A for any injury caused 
by the act, B’s executor can bring a similar suit for the benefit 
of B's family.7 


3) Act X of 1865, ss, 282, 285: Act 5) ibs. 320: ib. s. 139. 
V of 1881, ss. 104, 105. 6) Act XV of 4877, Sch, IT, Art. 43. 
4) 1b. ss, 327, 328: ib, ss. 146, 147. 7) Act XIII of 1855, 5. 1 
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Such a suit to be brought by the executor or adminis- 
trator.—Every such action or suit must be for the benefit of 
the wife, husband, parent, and child, if any, of the deceased, and 
must be brought by, and in the name of, the executor, adminis- 
trator, or representative of the person deceased. Only one suit 
can be brought in respect of the same subject-matter of com- 
plaint. The plaint must give full particulars of the persons on 
whose behalf the suit 1s brought, and the nature of the claim in 
respect of which damages are sought to be recovered.® 

Damages in such an action.—The Court will give such 
damages as it may think proportioned to the loss resulting from 
such death to the parties respectively for whom and for whose 
benefit the action is brought, and the amount so recovered, after 
deducting all costs and expenses, will be divided amongst them 
in such shares as the Court may direct. The executor, &c., may, 
in addition to other damages claimed, claim damages for loss to 
the estate of the deceased occasioned by the wrongful act, If 
recovered, they form part of the assets of the estate of the 
deceased! a 

Suits by and against executors, &c., for certain 
wrongs committed in the lifetime of the deceased.—An 
action may be brought by an executo:, administrator, or represen- 
tative of a person deceased, for any wrong committed in the life- 
time of such person which has occasioned pecuniary loss to his 
estate, for which wrong an action might have been maintained 
by such person, so as such wrong shall have been committed 
within one year before his death, and the action is brought within 
one year after the death of such person. Damages when re- 
covered form part of the personal estate of such person, Similarly, 
an action may be maintained against the executors, adminis- 
trators, and representatives of any person deceased for any wrong 
committed by the deceased in his lifetime within one year he-’ 
fore his death, for which he would have been subject to an 
action, provided the action is brought within two years after the 
committing of the wrong. No action commenced under this Act 
will abate by reason of the death of either party: it may be con- 
tinued by or against the representatives of the party deceased.* 

Joinder of claims by or against executor, adminis- 
trator, and heir.—See “ ddministration.” pp. 30, 31. 

Suits by and against.—See “ Administration.” p. 30. 

Bequests to an executor,—If a legacy is bequeathed to 
a person who is named as executor of the will, he cannot take 
the legacy unless he proves the will, or otherwise manifests an 
intention to act as executor: ¢g., a legacy is given to A, who 


8) ss, x, 2, 3, ib, 9) ss. 2, 3, ib, 1) Act XII of 1855. 
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is named an executor. A orders the funeral according to the 
directions contained in the will, and dies a few days after the 
testator, without having proved the will. A has manifested an 
intention act as executor.2 When the executor is a legatee, his 
assent to his own legacy is necessary to complete his title to it, in 
the same way’as it is required when the bequest is to another 
person, and his assent may in like manner be express or implied 
(v. next paragraph). Assent will be implied if in his manner of 
administering the property he does any act which is referable 
to his character of legatee, and is not referable to his character 
of executor: ¢, an executor takes the rent of a house, or the 
interest of Government securities bequeathed to him, and applies 
it to his own use. This is assent.3 

The executor’s assent to a legacy.—(1) The assent of 
the executor is necessary to complete a léegatee’s title to his 
legacy: eg. (2) A by his will bequeaths to B his Government 
paper, which is in deposit with the Bank of Bengal. The Bank 
has no authority to deliver the securities, nor B a right to take 
possession of them, without the assent of the executor. (0) A 
by his will has bequeathed to C his house in Calcutta in the 
tenancy of B. C is not entitled to receive the rents without the 
assent of the executor. (2) The assent of the executor to a 
legacy gives effect to it from the death of the testator: eg. (2) A 
legatee sells his legacy before it is assented to by the executor. 
The executor’s subsequent assent operates for the benefit of the 
purchaser, and completes his title to the legacy. (4) A bequeaths 
Rs. 1,0¢0 to B with interest from his death. The executor 
does not assent to his legacy until the expiration of a year from 
A’s death. B is entitled to interest from the death of A.5 (3) 
The assent of an executor to a legacy may be conditional, and 
if the condition be one which he has a right to enforce, and 
it is not performed, there is no assent: eg. (@) A bequeaths 
to B his lands of Sultanpur, which at the date of the will, and 
at the death of A, were subject to a mortgage for Rs.' 10,000, 
The executor assents to the bequest, on condition that B shall 
within a limited time pay the amount due on the mortgage at the 
testator’s death. The amount is not paid. There is no assent. 
(4) The executor assents to a bequest on condition that the 
legatee shall pay him a sum of money, The payment is not 
made, The assent is nevertheless valid.© The assent of the ex- 
ecutor to a specific bequest is sufficient to divest his interest as 

2) Act X of 1865,s.128. Thissection 3) s. 295, Act X of 186s: Act V 

applies to Hindus, &e., in the of 188x, s, IIs. 
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executor therein, and to transfer the subject of the bequest to the 
legatee, unless the nature or the circumstances of the property re- 
quire that it shall be transferred in a particular way. This assent 
may be verbal, and it may be either express or implied from the 
conduct of the executor: 4g. (2) A horse is bequeathed. The 
executor requests the legatee to dispose of it, or a third party pro- 
poses to purchase the horse from the executor, and he directs him 
to apply to the legatee, Assent to the legacy is implied, (4) The 
interest of a fund is directed by the will to be applied for the 
maintenance of the legatee during his minority, The executor 
commences so to apply it. This is an assent to the whole of the 
bequest. (c) A bequest is made of a fund to A, and after him 
to B. The executor pays the interest of the fundio A. This is 
an implied assent to the bequest to B, (¢) Executors die after 
paying all the debts of the testator, but before satisfaction of 
specific legacies. Assent to the Irgacies may be presumed. (¢) 
A person to whom a specific article has been bequeathed takes 
possession of it, and retains it without any objection on the part 
of the executor. His assent may be presumed.7 

Hxecutor when to deliver legacies.—An executor is not 
bound to pay or deliver any legacy until the expiration of one 
year from the testator’s death: eg., A by his will directs his 
legacies to he paid within six months after his death, The exe- 
cutor is not bound to pay them before the expiration of a year ® 

Indemnity on payment of legacy.—If the estate of the 
deceased is subject to any contingent liabilities, an executor or 
administrator is not bound to pay any legacy without a sufficient 
indemnity to meet the liabilities whenever they may become due.? 

Abatement of legacies.—(1) If the assets, after payment 
of debts, necessary expenses, and specific legacies (see ‘“‘ Legacy 
and Beguest,") ave not sufficient to pay all the general legacies in 
full, the latter will abate or be diminished in equal proportions, 
and the executor has no right to pay one legatee in preference to 
another, nor to retain any money on account of a legacy to him- 
self, or to any person for whom he is a trustee. (2) Where there 
isa specific legacy, and the assets are sufficient for the payment 
of debts and necessary expenses, the thing specified must be de- 
livered to the legatee without any abatement. (3) Where there is 
a demonstrative legacy (see “Legacy and Beguest,”) and the assets 
are sufficient for the payment of debts and necessary expenses, 
the legatee has a preferential claim for payment of his legacy out 
of the fund from which the legacy is directed to be paid until 
such fund is exhausted, and if, after the fund is exhausted, part 
of the legacy still remains unpaid, he is entitled to rank for the 


7) s. 293, ib: 5,473, ib, 8) Ss, 297,ib,:5,127, ib. 9) $, 286,ib,: 5, 106, ib, 
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remainder against the general assets as for a legacy of the amount” 
of such unpaid remainder. (4) If the assets are not sufficient to . 
answer the debts and the specific legacies, an abatement will be 
made from the latter rateably in proportion to their respective 
amounts: @g., A has bequeathed to B a diamond ring, valued at 
Rs, 500, and to C a horse, valued at Rs. 1,000. It is found ne- 
cessary to sell all the effects of the testator, and his assets, atter 
payment of debts, are only Rs. 1,000, Of this sum Rs. 333-5-4 
are to be paid to B, and Rs. 666-10-8 to C. (5) For the purpose 
of abatement, a legacy for life, a2 sum appropriated by the will 
to produce an annuity, and the value of an annuity when no 
sum has been appropriated to produce it, are treated as general 
legacies.* 

Refund of legacy.—When an executor has paid a legacy 
under the order of a Judge, he is entitled to call upon the legatee 
to refund, in the event of the assets proving insufficient, to pay 
all the legacies. But when an executor has voluntarily paid a 
legacy, he cannot call upon a legatee to refund in the event of 
the assets proving insufficient to pay all the legacies.? 

When the executor has paid away the assets in lega- 
cies, and he is afterwards obliged to discharge a debt 
of which he had no previous noticy, he is entitled to call upun 
each legatee to refund in proportion.3 

Other rules with regard to refunding of legacies.— 
(1) When the time prescribed by the will for the performance of 
a condition has elapsed, without the condition having been per- 
formed, and the executor has thereupon, without fraud, distribut- 
ed the assets ; in such case, if farther time has been allowed for the 
performance of the condition, and the condition has been per- 
formed accordingly, the legacy cannot be claimed from the exe- 
cutor, but those to whom he has paid it are ‘liable to refund 
the amount. (2) A creditor who has not received pay- 
ment of his debt may call upon a legatee who hag re- 
ceived payment of his legacy to reiund whether the assets 
of the testator’s estate were, or were not sufficient at the time of 
his death to pay both debts and legacies; and whether the pay- 
ment of the legacy by the executor was voluntary or not. A 
suit to compel a refund by a person to whom an executor or ad- 
ministrator has paid a lexacy must be brought within two years 
of the date of payment. (3) If the assets were sufficient to 
satisfy all the legacies at the time of the testator’s death, a 
legatee who has not received payment of his legacy, or who has 


X% 88, 287—291, 1b,: ss, 107—z11, ib, = 4). 318, ib. : 5, 237, ib. 
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“been compelled to refund under the last preceding clause, cannot 
oblige one who has received payment in full to refund, whether 
the legacy were paid to him with or without suit, although the 
assets have subsequently become deficient by the wasting of the 
executor. (4) Ifthe assets were not sufficient to satisfy all the 
legacies at the time of the testator’s death, a legatee who has not 
received payment of his legacy must, before he can call on a 
satisfied legatee to refund, first proceed against the executor, if 
he is solvent; but, if the executor is insolvent, or not liable to 
pay, the unsatisfied legatee can oblige each satisfied legatee to 
refund in proportion, (5) The refunding of one legatee to another 
will not exceed the sum by which the satisfied legacy ought to 
have been reduced if the estate had been properly administered : 
eg., A has bequeathed Rs. 240 to B, Rs. 480 to C, and Rs, 720 
to D. The assets are only Rs. 1,200, and if properly adminis- 
tered would give Rs. 200 to B, Rs. goo to C, and Rs. 6oo to D. 
C and D have been paid their legacies in full, leaving nothing to 
B. B can oblige C to refund Rs. 80, and D to refund Rs. 120. 
(6) The refunding will, in all cases, be without interest,® 

Residuary legatee.—The surplus or residue of the deceas- 
ed’s property, after payment of debts and legacies, will be paid 
to the residuary legatee when any has been appointed by the 
will,7 

Transfer of assets frpm India to executor in country 
of domicile for distribution.— Where a person not having his 
domicile in British India has died leaving assets both in British 
India and in the country in which he had his domicile at the 
time of his death, and there have been a grant of probate or 
letters of admininistration in British India with respect to the 
assets there, and a grant of administration in the country of domi- 
cile with respect to the assets in that country, the executor or ad- 
ministrator, as the case may be, in British India, after having 
given the proper notices, and after having discharged, at the ex~ 
piration of the time therein named, such lawful claims as he knows 
of, may, instead of himself distributing any surplus or residue of 
the deceased’s property to persons residing out of British India 
who are entitled thereto, transfer, with the consent of the executor 
or administrator, as the case may be, in the country of domicile, 
the surplus or residue to him for distribution to those persons.® 

See “ Legacy and Bequest,” 


6) ss. 322—~325, ib, : ss. 1g1—144, ib, 7) «5. 326, ib, : Ss, T45, iD, 
: 8) s. 326A, ib, : s, 145A, ib, : 
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AUTHORITY—Act XV of 188z amended by Act XI of 1891. 


Factory ” means any premises (other than indigo factories 
or premises situated on, and used solely for the purposes of, a tea or 
coffee plantation) whereiniscarried on, for not less than four months 
on the whole in any ore year, any, process for, or incidental to, 
making, altering, repairing, ornamenting, finishing, or otherwise 
adapting for use, transport, or sale, any article or part of an article; 
and (@) wherein steam, water, or other mechanical power is used 
in aid of any such process; and (4) wherein subject to the provi- 
sions of s. 20 not less than 50 persons are on any day simultane- 
ously employed in any manual labour in, or incidental to, any 
such process.? Section 20 empowers the Local Government by 
notification in the Gazette to declare any premises which fulfil the 
other conditions of rhe definition to be a factory, if the number 
Ofspersons be less than 50, and not less than 20. 

hildren.—A child is defined to be a person under the age of 
14 years ; a person is “employed” who works in a factory whether 
for wages or not? No child can be employed who is under the 
age of 9 years: nor before 5 in the morning, and 8 in the even- 
ing: nor for more than 7 hours in one day: a child, if employed 
for more than 6 hours must be allowed rest for at least half ah 
hour: no child must clean any part of the mill gearing or machi- 
nery when in motion, or work between the fixed and traversing 
parts of any selfacting machine when ‘in motion by the action 
of a steam-engine, water-wheel, or other mechanical power. Re- 
gisters of children employed may be directed to be kept,3 

An inspector of factories may enter any factory, examine 
the premises and the registers, and may order that any person 
shall not be employed in a factory when he has reason to believe 
that such employment would be in contravention of the Act, until: 
the age of such person has been certified (v. Jost’) to be above 9 
years ; or, for more than the time allowed for the employment of 
children, until his age has been so certified to be above 14 years,+ 

The certifying surgeons.--The Civil Surgeon or person 
appointed by the Local Government, called the “ certifying 
surgeon ” must at the request of any person employed, or desirous 
of being employed in a factory, or of the parent, or guardian of 
such person, examine such person, on payment of the fee, if any, 
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prescribed, and grant him a certificate stating whether his age is 
above or below 9 years or 14 years, as the case may be.5 

Holidays.—No operative in any factory (not specially ex- 
empted in this behalf) must be employed on a Sunday : provided 
that he may be so employed if he has had, or will have a holiday 
for a whole day on one of the three days immediately preceding 
or succeeding the Sunday, : 

Women.—Except in any factory specially exempted in this be- 
half, no woman must be employed for more than 11 hours: and 
if actually employed for 1x hours must be allowed at least 114 
hours’ rest, and to a proportionately less time if employed less 
than 11 hours.$ 

Employment in two factories.—No occupier of a factory 
may employ on any day any woman or child, who has to his 
knowledge already been employed on the same day in another 
factory.7 

Fencing.—(a) Every fly-wheel directly connected with a 
steam-engine, water-wheel, or other mechanical powcr in any part 
of a factory, and every part of a steam-engine or water-wheel ; 
(2) every hoist or teagle near which any person is liable to pat 
or be employed; and (c) every other part of the machinery 
or mill-gearing of a factory which may, in the opinion of the 
local inspector, be dangerous if left unfenced, and which he may 
have ordered to be fenced must while the same is in motion be 
securely fenced.® 

Accidents.—Notice must be given to the authorities, and in 
the manner prescribed by the factory rules, of any accident caus- 
ing death or bodily injury to any employé, by which he is prevented 
from returning to his work for 48 hours. 

Notice of occupation of factory.—A person beginning to 
occupy a factory must within one month of his beginning to 
occupy the factory send a written notice to the local inspector 
containing the name of the factory, the place where it is situate, 
the address to which he desires his letters to be addressed, the 
nature of the work performed in such factory, the nature and 
amount of the moving power therein, and the name of the person 
under whom business is to be carried on.9 

Fencing: water-ventilation : overcrowding.—Any per- 
son who in breach of ths Act, or of the rules made thereunder, 
neglects to fence machinery, to maintain a supply of water for the 
use of persons employed, to ventilate and keep the factory in 
cleanly state and free from effluvia arising from any drain, privy, 
or other nuisance, or suffers the factory to be so overcrowded while 
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work is going on, as to be injurious to the health of the persons 
employed, is punishable with fine which may extend to Rs. 200." 

The occupier is primarily liable for breaches of the Act, 
or of orders or rules made thereunder; but he may discharge 
himself by showing that the breach was committed by some other 
person without his knowledge and consent.? 

Any rules made by the Local Government must be consist- 
ent with the provisions of the Act.3 


8.15, b. 2) 8.17, ib, 3) s. 28, 1b, 


FERRY. 
AutHorrrizs—Cases cited. 


Classification of ferries. —Ferries aie of three kinds: 
(1) ferries which are let in farm; (2) ferries held under the khas 
management of the officers of Government; and (3) feiries held 
by private individuals without payment of revenue. 

Private ferry.—The ight of establishing a private ferry and 
levying tolls is recognized in British India.* As any man may 
set up a ferry over a river which passes betwcen his own village 
and that of another riparian owner, no one who works such a 
ferry can exclude his neighbour from doing the like thing unless 
the former has acquired a night of property in the working of his 
own ferry. The right of ferry may be acquired by a person as 
against his neighbour by a grant from him or his predecessors in 
title, granting the right of embarking and disémbarking passengers 
on his land, or it may be acquired, as against all the world, by 
proof of long uninterrupted user. Twenty years is the shortest 
period within which such a right of ferry can be established by 
user? If it be held3 that a right of private ferry cannot be estab- 
lished as an indefeasible right by long user, yet long uninterrupted 
user may be evidence of a lost grant, or immemorial custom giving 
rise to the inference that the right had a legal origin.t A right 
to judkur does not necessarily carry with it a right of ferry.5 Nor 
does the mere fact of being owner of both banks of a river give 
the right of ferry.® 

Infringement of right of ferry may be remedied by a 
suit for damages and for an injunction restraining the defendant 
from infringing the plaintiff’s established right. Proprietary rights 
in a private ferry are of such a nature that another party may not 
interfere with the profits arising therefiom by running a boat, if 
not exactly in the same line, at least within such a distance as for 
all practical purposes would be the same as if it were on the same 
line.? The plaintiff who was owner of a ferry granted under 4 
Government settlement, and on which he levied tolls sued for an 
injunction restraining the defendant from running a ferry over 
the same spot. It appeared on the evidence that the defendant 
levied no tolls on his ferry, but it was not shown that it was used 


1) I. L. R., 6 Cal,, 620, 5) All H.C, Rep,, 1873, p. 97. 
2) 6x3, ib. 6) 2W,R,, 286, 
3) As per Mitter, J., 619, ib, 7) 16 W.R,, 282. 
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only for the conveyance of his own servants and ryots. It was 
held that if the defendant had proved that the service of the boats 
which he maintained was limited to the purpose only of convey- 
ing bis own servants, ryots, and other persons coming upon his 
business, the plaintiff would have no ground of action: but that 
the facts were otherwise. That the defendant took no tolls for 
the conveyance of passengers made no difference, as although 
the defendant did not gain, the plaintiff lost, for if these persons 
were not gratuitously taken by the defendant, they would have 
had to pay to the plaintiff, and that therefore the latter had suffer- 
ed damage for which a suit was maintainable. 


8) ILL, R., 4 Cal, 599, 602. 
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AuUtHORITIES—Cases cited : Tagore Law Lectures 188: Act II of 1889 B. C.: 
Act XV of 1877: Act V of 1882: Criminal Procedure Code, 

In territorial waters.—The right of the public to’ fish in 
the sea, whether it and its subjacent soil be or be not vested 
in the Crown, is common, and is not the subject of property. 
That right may, in certain portions of the sea, be regulated by 
local custom, Members of the public, exercising the common 
right to fish in the sea, are bound to exercise that right in a fair 
and reasonable manner, and not so as to impede others from 
doing the same; and conduct which prevents another from a 
fair exercise of his equal right, if special injury thereby results 
to him, is actionable.* 

In navigable rivers.—In India, the right of fishing in 
navigable rivers primd facie belongs to the, public, provided the 
bed of the river forms part of the public domain, and is not 
the private property of any individual, ‘This public right must, 
however, be exercised in a reasonable manner and be consistent 
with a similar enjoyment thereof by the public at large.3 Fur- 
ther, the mode of enjoyment may be subject to a local custom, 
and in that case, the right must be exercised in accordance with 
that custom.+ 

Grant and prescription.—An exclusive fishery in navigable 
rivers may be obtained by grant from Government, or by pres- 
cription,’ or probably by enjoyment for such length of time as 
would suffice for the acquisition of a right to an easement against 
the Crown.® Such grants, however, being in their nature in 
derogation of the right of the Crown and of the public, must be 
supported by clear and conclusive evidence. The mere grant of 
an exclusive right of fishery in a navigable river does not give a 
right to the subjacent soil,” 

Change of channel.—lIf a river (whether navigable or other- 
wise) has arms or inlets, or, by flooding adjoining lands belonging 
to third persons, causes lakes or d7¢/s to be formed therein, or shifts 
its course leaving such lakes or other pieces of water in its old 
bed, the grantee of a general right of fishery in the river (and 

| I. L, B., 2 Bom., 29. I. L, B., 12 Mad., 43. 

2) LU, R., 21 Cal, 494: 1. i. R., See cases cited eaze. 

8 Mad,, 467: I. L. R., 4 Cal, I. 1. R., 8 Mad., 467, 
3: 1.1L. R.,2 Bom,, 19. Cal. 8. D,, 1859, p. 1387: 


3) L - R.. 2 Bom., 29: I, L, RL, 8 LL. R., 4 Cal, 53. 
Mad., 467. 
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perhaps the public at large if there is no such grant), is entitled 
to fish not only in the main channel of the river, but also in all 
such arms, inlets, lakes, or di/s, so long as any communication 
between them and the main channel remains open during all sea- 
sons of the year.® 

In non-navigable rivers or streams.—The right of fishing 
prima facie belongs exclusively to the person over whose land it 
flows as an incident of the ownership of the soil. He may 
either enjoy this right personally, or part with it in favour of a 
stranger for a definite term, or in perpetuity, reserving to himself 
the nght to the soil. In the former case, it is called a territorial 
fishery, belonging to the proprietor of the soil; in the latter, it 
exists in the grantee as an incorporeal right, exerciseable over 
the soil of the grantor. And this incorporeal right of fishery may 
be acquired either by grant from the owner of the soil, or by 
prescription.9 

In stream between two estates.—If a non-navigable river 
or stream runs through the common boundary of two estates, the 
presumption is that the right of fishery therein does not belong 
to the pioprietor of either estate exclusively. It belongs to such 
proprietors either in common or in severalty, usgue mediume falusm 
aguae, 7.¢., to the middle thread of the stream.? 


Right to soil in non-navigable streams.—-A right of 
fishery in non-navigable waters does not impart a right to the 
soil, and does not therefore entitle the holder of the fishery to the 
p»ssession of the land when the waters dry up. But this right 
may be conveyed in such terms as to confer on the grantee a sight 
to the soil also,? 

In ponds and lakes. — If ponds, pools, or lakes (whether 
Jarge or small, navigable or non-navigable) are situate in the land 
of a single proprietor, the right of fishing in their waters, primé 
Jacie, belongs to him alone, If they are situated in the land of 
more proprietors than one, the right of fishing belongs to them 
all, If the lake is connected by an inlet with a flowing river, the 
tight of fishery in the lake belongs to the owner of the fishery in 
the river.3 

The remedy for disturbance of right of fishery is by 
civil action, or criminal proceedings. (1) Civél remedies, The 
principal remedies are an action (2) for the recovery of possession 
of a fishery ; (2) for a declaration of right thereto ; (¢) for an in- 
junction: or (¢) damages for catching and removing fish. (11) 
Criminal proceedings (a) In Bengal proceedings may be taken 


8) Tagore Law Lectures, 1889, p. 374 1) ib, 
and cases there cited, A ib, 
9) 1b, 376. 3), ib. Pp. 38x, 382, 
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under the Private Fisheries Act against persons wrongfully fishing 
in private waters (v. fos). Elsewhere the law is that fish in flow- 
ing rivers, in lakes, or in open irrigation tanks, and even in closed 
tanks or reservoirs at a time when the floods are high, are not in 
the legal possession of any one, and that, therefore, any person 
who catches and carries away fish from such places and under 
such circumstances, is not guilty of theft, criminal trespass, crimi- 
nal misappropriation, or mischief, as defined by the Indian Penal 
Code.+ (4) Whenever a District Magistrate, Sub-divisional Magis- 
trate, or Magistrate of the first class is satisfied that a dispute likely 
to cause a breach of the peace exists concerning any right of ter- 
ritorial fishery (@e, a right claimed by virtue of the ownership 
of the soil) proceedings may be taken under s. 145 of the Code 
of Criminal Procedure (v. fost “ Possession”), Tf the right of 
fishery concerning which the dispute has arisen is of an incorporeal 
character (z.e,, exercised or enjoyed over soil belonging to another 
person) proceedings may be taken under s. 147; the Court will 
enquire into the matter, and may, if it appears to it, that such 
right exists, make orders as to the exeicise or non-exercise of the 
right until a Civil Court has decided the question in dispute— 
See “ Hasements and Licenses.” 

Private Fisheries Act.—By this ActS any person who (2) 
fishes in any private waters not having a right to fish therein ; 
(4) erects, maintains, or uses any fixed engine in private waters, 
or puts any matter therein for the purpose of catching or destroy- 
ing fish without the permission of the person to whom the right 
of fishery belongs, is guilty of an offence and is punishable for a 
first offence with fine not exceeding Rs. 50, and for a subsequent 
offence with imprisonment (simple or rigorous) for a term not ex- 
ceeding one month, or with a fine not exceeding Rs, 200, or both, 
unless the act done is done in the exercise of a dond-fide claim of 
right. The fixed engines and fish caught are forfeited, Entry 
upon the land of another, or upon private waters with intent to 
commit an offence is punishable with a maximum fine of Rs, so. 
Offences under the Act are “ cognizable” as defined in the Crimi- 
nal Procedure Code. ‘ Private waters” means waters—(a) which 
are the exclusive property of any person; or (4) in which any 
person has an exclusive right of fishery, and in which fish are not 
confined but have means of ingress or egress. 

Angling with rod and line.—-The Act does prevent any 
person from angling with a rod and line, or with a line only in any 
portion of a navigable river.® 

Hasements of fishery.—A prescriptive right of fishery is 
an “easement” as defined by Act XV of 1877, and may be 


4) ib. p. 379, and cases there cited. 5) Act II of 1889, B,C. 6) Ss. 3 
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claimed by any one who can prove a “user” of it, that is to 
say, that he has of right claimed and enjoyed it without inter- 
ruption for a period of 20 years, although he does not allege, 
and cannot prove, that he is, or was, in the possession, enjoy- 
ment, or occupation of any dominant tenement ;? a prescriptive 
right therefore may be established in regard to a fishery zz gross 
(v. “ Hasements and Licenses”). In the territories governed by 
the Easement Act,’ a prescriptive right of fishery appurtenant to 
land may be acquired by 20 years’ user, but there are no provi- 
sions in the Act relating to the acquisition of a right of fishery 7 
gross, If regarded as “an interest in immoveable property,” a 
right to a fishery zz gross will in these territories be acquired by 
adverse enjoyment for 12 years.—See “‘ Hasemenis and Licenses” 
and “ Rivers and Waters,9 


7) ILL. R., 5 Cal, 945. 8) Act V of 1882, 
9) Act XV of 1877, Sch, II, Art, 144, 
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AuTHoriTing—Act TX of 1872: Addison on Torts, sth Ed, : Act XV of 1877! 

Pollock on Torts, end Ed,: Diaft Indian Civil Wrong's Bill: Cases cited. 

Right of action for fraud.—Fraud is a wrong independent 
of contract (see Jxtroduction), for which any person who has 
suffered injury thereby may maintain an action to recover com- 
pensation on account,of such injury. Thus where the plaintiff 
sent some goods to the defendant for the purpose of getting 
orders from him, and the defendant falsely and knowingly told 
him that the design on the goods was a registered one, and that 
the owner was going to proceed against him for an injunction, 
whereupon the plaintiff was put to considerable expense in 
proceeding to London to make enquiries, and was otherwise dam- 
nified, it was held that the plaintiff was entitled to damages for 
the false and misleading statement of the defendant.? So also 
where the plaintiff’s property had been fraudulently transferred, it 
was held, that he was entitled to recover damages on such account 
from the actual transferor, and from the person who was found to 
be the prime mover and instigator of the transaction, as well as 
from his own agent who had consented to such transfer, and from 
the purchaser who, being aware of circumstances, sufficient to 
create suspicions, dealt with persons who had no authority to sell.? 
The remedy in tort for fraud is an action for damages for deceit. 
When a contract has been entered into, induced by the fraud of 
the defendant, the plaintiff has various remedies (see “ Contract.”) 
But if the plaintiff's own conduct has been fraudulent, he is not 
entitled to relief.3 


Ground of action.—“ The right of action in case of fraud is 
ultimately grounded upon the general moral duty to hurt no one 
by word; but it is more immediately founded upon the general 
principle of expediency, that one who intentionally excites expec- 
tations of advantage in the mind of another, and thereby influ- 
ences his conduct, should be compelled to make these expecta- 
tions good, if they have been excited by a promise of something 
to be done in the future, or by a culpably false representation of 
the present existence of some fact, ‘Ihe right of action, therefore, 
in a case of fraud is remotely connected with other torts arising 
from words used by the wrong-doer, but more nearly resembles 
the right of action arising from a breach of contract.”4 Fraud 


rt) 90. B., 197. ' 3) IL, R,, 12 Bom.,, 708: 18 W, R,, 230, 
2) Agra H.C, R,, N.-W. P., 96. 4) Addison on Torts, sth Ed., p. 674, 
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will not be presumed without good and probable grounds’ A 
party cannot allege or plead his own fraud.§ 

Hffect of fraud on contract.—See “ Contract,” pp. 155, 
156, 165. 

Definition of deceit.—‘‘ The definition of cheating in the 
Penal Code (s. 415) through very wide does not completely cover 
the ground of deceit as a Civil wrong. For in some cases an 
action for deceit will lie without any bad intention, and even in 
spite of good intention, on the part of the defendant; on the 
other hand the Penal Code does cover all ordinary cases of 
fraud.” 7—See “ Offences.” 

Constructive fraud: undue influence.—See “ Contract :” 
and “ Legal and Medical Practitioners.” 

Fraud of agent and servant.—A principal is answerable 
for the acts of his agent in the course of his master’s business 
and for his master’s benefit; there is no distinction between the 
case of fraud and the case of any other wrong. The general rule 
is, that the master is answerable for every such wrong of the 
servant or agent as is committed in the course of the business 
and for the master’s benefit. It may be that the master has not 
authorized the particular act complained of, but he has put the 
agent in his place to do that class of acts, and he must be answer- 
able for the manner in which the agent has conducted himself in 
doing the business which it was the act of his master to place 
him in. 

Fraudulent and unfair bargains and unconscionable 
contracts.—See “ Contract” “Legal and Medical Practitioners." 
“ Minority and Minors.” 

Lapse of time is no bar to remedy for fraud.—So long 
as a party is without notice of a fraud his remedy is not affected 
by lapse of time. A suit to set aside a decree obtained by fraud, 
or for other relief on the ground of fraud must be brought within 
three years of the time when the fraud becomes known to the 
party wronged?9—See “ Lzmzfation :” and Endex. 

5) 6W.R,, 235. 8) L. R., 2 Ex, 259, followed By v8 
6) 3 W. R, 92, iat Counail, LR, 3 T 


7 Bollock, PP. 554, 555, Indian Civil 
Wrongs Bill, 85. 39, 40. 9) Act RV of 2877, Sch, IT, Art, 95. 
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AUTHORITIES—Act III of 1867: Contract Act, section 30: Indian Penal 
Code: Cases cited. 

Gambling is not ordinarily punishable as an offence. The 
Public Gambling Act passed to make provision for the punish- 
ment of public gambling in the N.-W. P., Punjab, Oudh, Central 
Provinces, Lower (and as since extended) Upper Burmah, makes 
gambling an offence when it takes place in a “ common gaming 
house” or when the gambling takes place in a public street or 
place. Gambling in a private house is not an offence under the 
Act.2, A common gaming house may constitute a public nuisance 
if it cause an annoyance tothe publics Common gaming houses 
are houses in which instruments of gambling are kept, or used 
for the profit or gain of the owner or occupier, whether by way 
of charge for the use of the instrument of gaming, or of the houses, 
or otherwise howsoever. Gambling of the above-mentioned 
nature has also been prohibited by various local and provincial 
acts: eg., in Calcutta by Act IV of 1866 (Calcutta Police), and in 
the territories subject to the Lieutenant-Governor of Bengal by 
Act II of 1867 (B.C.). As to money lent for gambling—v. post. 

Agreements by way of wager are void; and no suit 
can be brought for recovering anything alleged to be won on any 
wager, or entrusted to any person to abide the result of any game 
or other uncertain event on which any wager is made5 As to 
horse racing—v. fost. 

But not illegal.—The Act does not declare wagering con- 
tracts unlawful, but merely annuls them and prohibits the parties 
from suing on them. A wagering contract is unenforceable, but 
a contract collateral to it may be so, and therefore the agent of a 
wagerer is not precluded from maintaining against the latter a suit 
for moneys paid by the agent to the other wagerer, or his agent, 
in respect of the loss of the wager, nor from recovering fees and 
brokerage due to him as agent in effecting, or for services in con- 
nection with, the wagering transaction.© In Bombay however, all 
contracts made for the purpose of carrying out wagering agrec- 
ments, all contracts by way of security for such agreements, or 
for commission, brokerage, fee, or reward in respect of them are 
declared to be void.? Though a wagering contract is not made 
illegal by the Act, it is yet void even if the agreement to which 


1) Act ILI of 1867, ss, 4, 13, 5) s. 30, Contract Act. 
2) N-W. P., 289. 6) 1a Bom. H.C, sz. 
3) 7 Bom. H.C. R,, 74, 7) Bombay Act III of 185, 


4) s. 1, Act III of 1867. 
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it relates is legal. Thus a walking match is not illegal, yet an agree- 
ment to walka match for £200 aside, the money being deposited 
with a stakeholder, is null and void.2 So where A and B each 
deposited 4500 with C on an agreement that if B on or before 
the 15th March 1870, proved the convexity or curvature to and 
fro of the surface of any canal, river, or lake by actual measure- 
ment and demonstration to the satisfaction of C, B should receive 
the two sums deposited, but if B failed in doing this, the two sums 
were to be paid to A, the agreement was held to be a wager.? 
Betting.—An action will not lie against a betting agent for a 
breach of contract to make bets. So where the plaintiff employed 
the defendant to bet on commission, and the defendant having 
failed to make certain bets pursuant to the plaintiffs instructions, 
the plaintiff sued the defendant for breach of contract as his 
agent, claiming as damages the excess of gains over losses which 
should have been received by the defendant, had the bets in 
question been made, after deducting the amount of his commis- 
sion, it was held that as the bets could not have been recoverable 
from a third party by the betting agent, the plaintiff could not 
maintain the action,t Ifa betting agent or any person on behalf 
of another makes a bet, wins, and, 1s paid the money, he must 
pay the money over to his principal.2_ If he makes the bet, loses, 
and pays the money, his principal must recoup him.3 So where 
a betting agent made bets in his own name for the defendant at 
his request, and, after the bets were made and lost, the defendant 
revoked the authority to pay conferred upon the agent, but the 
agent nevertheless paid the bets, it was held that he was entitled 
to recover the moneys so paid inasmuch as the authority to pay 
was irrevocable.+ Betting at horse races is not illegal in the sense 
of tainting any transaction connected with it, Even though a 
contract is void, money paid in discharge of it by one person at 
the request of another is recoverable from the latter. So where 
A sued C, the executor of 8, for a sum of money which was due 
by B to the Honorary Secretary of the Calcutta Races on a lot- 
tery account, and which A paid for B at his request, the money 
cs by A was recovered'by him.’ The debt due by B could nat 
have been recovered fiom him by the Honorary Secretirv of the 
races, but the agreement between A and B was of a quite different 
character. If two persons maxe bets at a race on joint account, 
and one receives the winnings and gives the other a bill for his 
share, the latter can recover on the bill.7 
|) Lk 8 3D De cae |e a 3 alg’ agg Bako, Potom 
2 ae ae 14 15 9. B. D., 36 18 age ae Gia A 
3 Se Boa 1) i gf Ee, Dus age 
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Money lent for gambling.—When gambling is not pro- 
hibited by law, money lent for the purpose of gambling is re- 
coverable, but it is otnerwise when gambling, or a certain mode 
of gambling is made illegal by any act in force.’ Money Anozwingly 
lent for the purpose of enabling the borrower to game or play 
therewith at an ¢Wega/ game,9 or in an illegal manner, is not 
recoverable: ¢g., money lent for the purpose of gaming in a 
private house 1s recoverable, but money knowingly lent for the 
purpose of gaming in a public gaming-house (such gaming being 
an offence) 1s not recoverable. 

Keeping lottery office.—Keeping any office, or place, for 
the purpose of drawing any lottery not authorized by Government, 
is an offence punishable with imprisonment (rigorous or simple) 
for a term which may extend to six months, or with fine, cr with 
both. Whoever publishes any proposal to pav any sum on any 
event or contingency relative or anplicable to the drawing of 
any ticket, lot, number, or figure in any such lottery is punishable 
with fine which may extend to Rs, 1,000. Nothing in the Con- 
tract Act,? will be deemed to legalise any transaction connected 
with horse racing, to which the foregoing provisions apply.3— 
v. post. 

Recovery of money deposited to abide wager.—Money 
so deposited may be recovered by the degosttor from the stake- 
holder, if demanded Jdefore the money is paid over. But the 
winner of a sum deposited by the other party to abide an event 
cannot recover it from the stakeholder. An action against a 
stakeholder may be instituted by a depositor even after the 
determination of the event unfavourably to him, provided the 
money has not been paid over to the other party, without notice to 
the contrary being received by the stakeholver from the depositor,5 
If a stakeholder pays over money without authority from the 
party, and in opposition to his desire, he does so at his own peril.® 

Horse racing, — The Contract Act (s. 30) does not render 
unlawful a subscription or contribution or agreement to subscribe 
or contribute, made or entered into for or toward any plate, prize, 
or sum of money, of the value or amount of Rs. 500 or upwards, 
to be awarded to the winner or winners of any horse race.?_ In 
order to bring a case within the exception tos. 30 there must bea 
winner, Therefore this exception in favour of racing does not apply 
to a bet with a person that his horse will not trot 18 miles an hour,® 


8) of. I. L. R., 7 Mad, gar: s, 23, 4) 1Q.B.D,, p. 196. 
Contract Act, 5) ib. 
9) 8 Ch. Diy., 754. 6) 8B, &C.,, 225, 


rt) s, 294A, Indian Penal Code, 
2) 5S, 30. 
| g, 294A, Penal Code, 
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AutHority—Ch, VII, Act IV of 1882 (docs not affect any rule of Mahommedan 
Law, or save as provided by s. 123, any rile of Hindu or Buddhist Law). 

“Gift” is the transfer of certain existing moveable, or im- 
moveable property made voluntarily and without consideration, 
by one person called the donor, to another, called the donee, and 
accepted by, or on behalf of, the donee. Such acceptance must 
be made during the lifetime of. the donor, and while he is still 
capable of giving. If the donee dies before acceptance the gift 
is void. A gift must be complete. An incomplete gift cannot be 
enforced by the donee, If a gift is intended, and something 
remains to be done by the donor to make it legally complete, the 
transaction is inoperative, and the intended donee has no remedy. 
The donor may either actually transfer the property, or constitute 
himself, or some third person tiustee of that property for another. 

Mode of transfer.—For the purpose of making a gift of im- 
moveable property, the transfer must be effected by a registered 
instrument signed by, or on behalf of, the donor and attested by 
at least ¢wo witnesses. For the purpose of making a gift of 
moveable property, the transfer may be affected ezther by a regis- 
tered instrument ov by delivery. Such delivery may be made in 
the same way as goods sold may be delivered. See “ Sale,” 

Of future property.—A gift comprising both existing and 
future property is void as to the latter.s 

Ifa gift is made to two or moré donees and one does 
not accept it the share of those who accept are not increased 
by the share of him who refuses. The gift is void as to the in- 
terest which he would have taken had he accepted.+ 

Suspension and revocation.—The donor and donee may 
agree tnat on the happening of any specified event which does 
not depend on the will of the donor, a gift shall be suspended or 
revoked ; but a gift which the parties agree shall be revocable 
wholly or in part at the mere will of the donor, is void wholly, or 
in part, as the case may be. A gift may also be revoked in any 
of the cases (save in the case of want, or failure of considera- 
tion), in which, if it were a contract, it might be rescinded, e.¢., 
in the case of coercion, undue influence, fraud or misrepresenta- 
tion. Save as aforesaid a gift cannot be revoked: eg. (1) A 
gives a field to B, reserving to himself, with B’s assent, the right 

1) Act IV of 1882 s. ree Sec 3) s. Taq, ib. 
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to take back the field in case B and his descendants die before 
A. B dies without descendants in A’s lifetime, A may take back 
the field. (2) A gives a lakh of rupees to B, reserving to him- 
self, with B’s assent, the right to take back at pleasure Rs. 10,000 
out of the lakh, The gift holds good as to Rs, 90,000, but is 
void as to Rs. 10,000, which continue to belong A.’ A gift 
may also be made subject to the performance of a condition and 
revocable accoidingly. Although as between donor, and donee 
the property may on the happening of a certain event, be re- 
sumable by the donor, such condition will not operate against a 
purchaser for value from the donee taking without notice of the 
condition.® 

Onerous gifts,—Where a giftis in the form of a sémgde tranfer 
to the same person of several things, of which one is, and the 
others are not, burdened by an obligation, the donee can take 
nothing by the gift unless he accepts it Sully : eg., A has shares 
in X, a prosperous joint-stock company, and also shares in Y, a 
joint-stock company in difficulties. Heavy calls are expected in 
respect of the shares in Y. A gives B all his shares in joint- 
stock companies, B refuses to accept the shares in Y. He 
cannot take the shares in X. But where a gift is in the form of 
two or more separaie and independent transfers to the same person 
of several things, the donee is at liberty to accept one of them 
and refuse the others, although the former may be beneficial and 
the latter onerous: ag., A having a lease for a term of years of 
a house at a rent which he and his representatives are bound to 
pay during the term, and which is more than the house can be let 
for, gives to B the lease, and also, as a separate and independent 
transaction, a sum of money. B refuses to accept the lease. He 
does not by this refusal forfeit the money. A donee not compet- 
ent to contract and accepting property burdened by any obliga- 
tion is not bound by his acceptance, But if, after becoming 
competent to contract, and being aware of the obligation, he 
retains the property given, he becomes so bound.” See “ Minority 
and Minors.” 

Universal donee.—Subject to the foregoing provisions, where 
a-gift consists of the donor’s whole property, the donee is person- 
ally liable for all the debts due by the donor at the time of the 
gift to the extent of the property comprised therein. 

Death-bed gifts.—None of the foregoing provisions relate 
to gifts made in contemplation of death. See. “ Donatio morts 
causa.” 

8) s. 126, 1b. 8) s, 128, ib, 
6) io. 9) s. r2g, ib. 
7) S127, 1b. 
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Auruority—Act VIII of 1890 (Extent: whole of Biitish India, inclusive of 
Upper Burmah and British Baluchistan), 

The law of guardian and ward is now contained in the above 
mentioned consolidating Act, except as to matters and cases with- 
in the jurisdiction of Courts of Wards and Chartered High Courts. 
The Act applies to minors of all creeds and races ; and provides 
that, in the selection of guardians and other matters, regard should 
be had to the personal law of the minor. 

Minor means a person who, under the provisions of the 
Indian Majority Act, 1875, is to be deemed not to have attained 
his majority. See “ Minority and Minors.” 

Guardian means a person having the care of the person of 
a minor, or of his property, or of both his person and property.? 

Ward means a minor for whose person or property, or both, 
there is a guardian. 

Huropean British subject has the meaning assigned to the 
expression m the Criminal Procedure Code and includes any 
Christian of Europeau descent. See “ Zuropeans and European 
British Subjects.” 

Appointment of guardians by parents.—Where a minor 
is an Europein Britisn subject, a guardian or guardians of his 
person and property, or both, may be appointed by will or other 
instrument to take effect on the death of the person. appointing 
(a) by the father of the minor; or (4) if the father 1s dead or in- 
capable of acting, by the mother. Where guardians have been 
appointed by both parents they will act jointly.3 In the case of 
a minor who is not an European British subject a guardian of 
his person or property, or both, may be appointed by will or 
otherwise if such appointment is valid under the law to which 
the minor is subject.4 

Appointment by the Court.—Where the Court is satisfied 
that it is for the welfare of a minor that an order should be made 
—(a) appointing a guardian of his person, or property, or both ; 
or (#) declaring a person to be such a guardian, the Court may 
make an order accordingly. An appeal lies to the High Court 
from an order appointing, or declaring, or refusing to appoint or 
declare a guardian. An order so made as aforesaid will imply 
the removal of any guardian who has not been appointed by will 


1) Act VIII of 1899, s. 4. 3} s. 5, 1b, 5) 5. 47, ib. 
2) ib, 4) s, 6, ib, 
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or other instrument, or appointed or declared by the Court. But 
where a guardian has been appointed by will or other instrument, 
or appointea or declared by the Court, an order appointing or 
declaring another person to be guardian in his stead will not be 
made until the powers of the guardian appointed or declared as 
aforesaid have ceased under the provisions of this Act (v. fost). 
Such order as aforesaid will not, however, be made except on the 
application of—(a) the person desirous of being, or claiming to 
be, the guardian of the minor ; or (4) any relative or friend of the 
minor; or (c) the Collector of the district or other local area 
within which the minor ordinarily 1esides, or in which he has pro- 
perty; or (2) the Collector having authority with respect to the 
class to which the minor belongs.© A Court may not appoint a 
guardian of the property of a minor whose property is unuer the 
superintendence of the Court of Wards: nor appoint a guardian of 
the person—(2) of a minor who is a married female, and whose 
husband is not, in the opinion of the Court, unfit to be guardian 
of her person ; or (2) subject to the provisions of this Act relat- 
ing to European British subjects, of a mipor whose father is 
living and 1s not, in the opinion of the Court, unfit to be guardian 
of the person of the minor; or (¢) of a minor whose property is 
under the superintendence of a Court of Wards competent to 
appoint a guardian of the person of the minor,” 

Application where to be made.—If the application is with 
respect to the guardianship of the Zerson of the minor, it must 
be made to the District Court (and a High Court in the exercise 
of its original jurisdiction is a District Court under the Act) 
having jurisdiction in the place where the minor ordinarily resides. 
If the application is with respect to the guardianship of the ro- 
perty of the minor, it may be made either to the District Court 
having jurisdiction in the place where the minor ordinarily resides, 
or to a District Court having jurisdiction in a place where he has 
property. But if the application last mentioned is made to a Dis- 
trict Court other than that having jurisdiction in the place where 
the minor ordinarily resides, the Court may return the applica- 
tion if, in its opinion, the application would be disposed of more 
justly or conveniently by any other District Court having juris- 
diction.2 The application must be made by petition in the forin 
prescribed by s. 10, and must be accompanied by a declaration 
of the willingness of the proposed guardian to act, and the 
declaration must be signed by him and attested by at least two 
witnesses. 9 

Order for protection of person and property.——Pending 
the hearing of the application the Court may direct the person, 


6 ss. 7, 8, ib, 7) 8. 19, ib, 8) s, 9, ib. 9) 8, 10, ib, 
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if any, having the custody of the minor to produce him, and may 
make orders for the temporary custody and protection of the 
person and property of the minor.* : 

Appointment of several guardians.—If the law to which 
the minor 1s subject admits of his having two or more joint 
guardians of his person or property, or both, the Court may, if it 
thinks fit, appoint or declare them, Separate guardians may be 
appointed or declared of the person and of the property of a 
minor. If a minor has several properties the Court may, if it 
thinks fit, appoint or declare a separate guardian for any one or 
more of the properties.? 

Mother joint guardian.—On the death of a father who is 
an European British subject, and who has, by will or other instru- 
ment to take effect after his death, appointed a guardian of his 
minor child, the Court may appoint the mother to be guardian 
of the child jointly with the guardian appointed by the father.3 

Adverse claims of father and mother.—As between 
parents who are European British subjects adversely claiming the 
guardianship of the,person, neither parent is entitled to it as of 
right, but other things being equal, ifthe minoris a male of tender 
years or a female, the minor will be given to the mother, and if 
the minor is a male of anage to require education and preparation 
for labour and business, then to the father.4 

A minor is incompetent to act as guardian of any 
minor except his own wife, or child or, where he is the man- 
aging member of an undivided Hindu family, the wife or child 
of another minor member of that family.5 

General duties and rights of guardian.—No person 
can be appointed a guardian against his will.° A guardian stands 
in a fiduciary relation to his ward, and, save as provided by the 
will or other instrument, if any, by which he was appoirited, or 
urder the Act (v. os), he must not make any profit out of the 
office. Such fiduciary relation extends to and affects purchases 
by the guardian of the property of the ward, and by the ward of 
the property of the guardian, immediately or soon after the ward 
has ceased to be a minor, and generally all transactions betweert 
them while the influence of the guardian still lasts or is recent.7—~ 
See “ Contract” pp. 155, 156. A guardian appointed or declared 
by the Court is entitled to such allowance, if any, as the Court 
thinks fit for his care and pains in the execution of his duties. 
But when an officer of Government, as such officer, is so appoint- 
ed or declared to be guardian, such fees will be paid to the 


4 8. 12, ib, 4) s. 17, ib, 6} s. 37, 1b. 
8, 15, ib. 5) 8. 27, ib, 7) S. 20, ib, 
9) ib, 
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Government out of the property of the ward, as the Local Gov- 
ernment, by general or special order, directs.® If a guardian. 
appointed or declared by the Court desires to resign his office 
he may apply to the Court to be discharged.9 

Rights and duties of a guardian of the person.-—He is 
charged with the custody of the ward, and must look to his 
support, health, and education, and such other matters as the law 
to which the ward is subject requires.t Ifa ward leaves, or is 
removed from the custody of a guardian of his person, the Court, 
if it is of opinion that it wil] be fot the welfare of the ward to 
_return to the custody of his guardian, may make an order for his 
return, and for the purpose of enforcing the order may cause the 
ward to be arrested and to be delivered to ihe guardian, The 
residence of a ward against the will of his guardian with any person 
does not terminate the guardianship of the person of the ward, A 
guardian of the person appointed or declared by the Court, unless 
he is the Collector or is a guardian appointed by will or other 
instrument, must not without the leave of the Court by which 
he was appointed or declared, remove the ward from the limits 
of its jurisdiction, except for such purposes as may be prescribed 
by any rules in force under the Act? A guardian who removes bis 
ward for the purpose, or with the effect of preventing the Court 
from exercising its authority in the manner last aforesaid may be ° 
fined by the Court to the extent of Rs. 1,000, or imprisoned in 
the civil jail for a term which may extend to six months.3 See 
“ Habeas Corpus.” 

Rights and duties of a guardian of property.—He is 
bound to deal with the property of the ward as carefully as a 
man of ordinary prudence would deal with it if it were his own, 
and, subject to the provisions of the Act, he may do all acts 
which are reasonable and prover for the realisation, protection, 
or benefit of the property. He may be required to give securily 
and furnish a statement of the property in his charge and 
exhibit accounts from time to time. He may also be required 
to pay into the Court the balance due on such accounts. He 
must apply such portion of the income of the property of his 
ward as the Court from time to time directs, and, if the Court so 
directs, the whole or any part of that property for the maintenance, 
education, and advancement of the ward and his dependants, and 
for the celelration of ceremonies to which the ward, or any of 
those persons may be a party.s Where a guardian is’ appointed 
by will or other instrument, his power to mortgage, sell, or alien- 
ate immoyeable property belonging to his ward, is subject to 

8) s 22, ib, x) s. 24, ib. 3) 8. 44, Ib. 5 5 34 ib, 
g) 8. 40, ib, 2) s, 26, ib. 4) 8.27, ib . 
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any restriction which may be impesed by the instrument, unless 
he has under this Act been declared guardian and the Court 
which made the declaration, permits him by an order in writing, 
notwithstanding the restriction, to dispose of any immoveable 
property specified in the order, in a manner permitted by the 
order.© Where a person other than a Collector, or than a 
guardian appointed by will or other instrument, has been appoint- 
ed or declared by the Court to be guardian of the property of a 
ward, he cannot, without the previous permission of the Court, (a) 
mortgage, charge, sell, or alienate any part of the immoveable pro- 
perty of the ward ; or (4) lease any part of that property for a term 
exceeding five yeais, or for any term extenuing more than one 
year beyond the date on which the ward will cease to be a 
minor.? An appeal. lies from the District Court to the High Court 
from an order refusing permission. A disposal of property im 
contravention of either of the above-mentioned provisions is void- 
able at the instance of any other person affected thereby.9 

The Court may from time to time by order, define, restrict or 
extend the powers of the guardian (when the latter is not a Col- 
lector) with respect to the property of the ward.” The guardian 
may apply by petition to the Court for its opinion, advice, or 
direction on any present question respecting the management or 
administratiom of the property of the ward.* ‘lhe guardian stating 
in good faith the facts in the petition, and acting upon the 
opinion, advice, or direction given by the Court, is deemed, so far 
as regards his own responsibility, to have performed his duty as 
guardian in the subject-matter of the application.3 : 

Suits against guardian of property.—When a security 
bond has been taken (v. ave) from the guardian for the due ad- 
ministration of the ward’s property, and the engagement of the 
bond has not been kept, the Court may assign the bond to some 
person to sue and recover upon it as trustee for the ward.+ 
Where no bond has been given, any person, with the leave of 
the Court, may as next friend, during the minority of the ward, 
institute a suit against the E Netncy or (if he is dead) his repre- 
sentative for an account. In addition to these remedies the ward 
or his representative has all remedies against the guardian and 
his representative which a beneficiary has against a trustee.3 

Death of one of several joint guardians.—On the death 
of one of two or more joint guardians, the guardianship continues 
to the suréiver or survivors until a further appointment is made 


by the Court. 


6) s. 28, ib, 8) s.47, ib. . 2} 8. 33, ib 3} S. 37, Ibe 
7) 8.29, ib, 9 S. 30, ib. 3) ib *6) 5, 38, ib. 
3) Se 32, iby 4) & 35, ibe 


GUARDIAN AND WARD. 277 


Termination of guardianship.—The powers of a guardian 
of the person or property cease (1) by death, removal, or discharge ; 
(2) by the Court of Wards assuming superintendence of the person 
of the ward ; (3) by the ward ceasing to be a minor, and (4) in the 
case of a guardian of the person of a female ward, by her marriage 
to a husband who is not unfit to be her guardian; (5) in the case 
of a ward whose father was unfit to be his, guardian, by the father 
ceasing to be so.7 

Removal of guardian.—The Court may, on the application 
of any person interested, or of its own motion, remove a guardian 
appointed by Court, by will. or by other instrument for any of the 
foll wing causes :—(a) for abuse of his trust; ( 4) for continued 
fai.ure to perform the duties of his trust ; (¢) for incapacity to per- 
form the duties of his trust; (¢) for ill-treatment, or neglect to 
take proper care of his ward; (¢) for contumacious disregard of 
any provision of the Act, or of any order of the Court; (7) for con- 
viction of an offence implying a defect of character which unfits 
aim to be the guardian of his ward; (g) for having an interest 
adverse to the faithful performance of his duties (this clause does 
not apply to a guardian appointed by will or other instrament 
unless the adverse interest accrued after the death of the person 
who at p sinied him, or it is shown that that person made and main- 
tained the appoimtment in ignorance of such adverse interest) ; 
(A) for ceasing to reside within the local limits of the jurisdiction 
of the Court (this does not apply to a guardian appointed by will 
ot other instrument unless such guardian has taken up a residence 
which renders it impracticable for him to discharge the functions 
of guardian) ; (7) in the case of a guardian of the property, for 
bankruptcy or insolvency; (7) by reason of the guardianship 
ceasing, or being liable to cease, under the law to which the mmor 
is subject.2 An appeal lies from the District Court to the High 
Court from an order of remoyal of a guardian.9 

An order regulating the conduct or proceedings of any 
guardian appo:nted or declared by the Court may be made by the 
Court on the application of any person interested.* 

Disagreement amongst guardians.—Where there are 
more guardians than one of a ward, and they cannot agree upon 
a question affecting his welfare, any of them may apply to the 
Court for its direction. An appeal lies to the High Court from 
an order made under this section.3 

The Court of Wards, which was originally established 
more for the purpose of ensuring the collection of the revenue 
than for that of protecting minor proprietors, now exists for the 


7) 8.41, ib, 9) 8. 47, ib, 2) ib, 
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purpose of protecting, superintending, and directing, minor, female, 
lunatic, or otherwise incapable proprietors of lands which are 
borne on the revenue roll of a Collector as liable for the pay- 
ment of Jand revenue to the Government. In the territories 
under the administration of the Lieutenant-Governor of Bengal 
the Court of Wards is the Board of Revenue. Where the Board 
has delegated its power to a Commissioner, Collector, or other 
person, the Commissioner, Collector, or other person is the Court, 
Nothing contained in the Court of Wards Act affects the jurisdic- 
tion as respects infants of any High Court of Judicature.+ 

Chartered High Courts.—The Act saves the jurisdiction of 
any High Court established under 24 and 25 Vic., cap. 104. The 
High Court at Calcutta has the Jike power and authority with 
respect to the persons and estate of infants, idiots, and Junatics as 
that which the Supreme Court possessen.5 By its Charter of 
1974,° the Supreme Court was empowered to appoint guardians 
and keepers for infants and their estates, according to the order 
and course observed in England. The High Court at Allahabad 
(N.-W. P.) has the like power and authority with respect to the 
persons and estates of infants, idiots, and lunatics within the 
N.-W. Provinces, as that exercised by the Calcutta High Court, but 
subject to the provisions of any laws or regulations in force at the 
time of the grant of the Letters Patent.7 In addition to the 
special powers of appointing guardians to infants given to the High 
Courts by their Charters and the powers given by this Act® they 
may, within the limits of their ordinary original civil jurisdiction, 
acting as a Court of equity, appoint and remove guardians, pro- 
vide for the maintenance of infants, the management and disposi- 
tion of their property, and their marriage. 


Next friends and guardians ad litem.—See “ Minority 
and Minors.” 


4) See Act 1X of 1879 (B.C.) | el. 2g, 

gs) cl. xz, Letters Patent, 186s ; the 7) cl. 12, Letters Patent, Maich 
Letters Patent for the Bom- igth, 1866, 
bay and Madras High Courts 8) VIII of 1890, 
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HABEAS CORPUS. 
AUTHORITIES—Criminal Proceduie Code, Ch, XXXVII: Cases cited. 


Remedies against deprivation of liberty.—Generally 
speaking, in cases where a person is illezally deprived of his 
liberty he has three remedies : févs¢, by civil action ; secondly, by 
indictment; and thirdly, by the writ Aadeas corpus.* Wrongful 
confinement is both a civil wrong or tort (known as false imprison- 
ment) for which an action for damages may be brought, since every- 
body has a right to freedom of action from place to place at his 
pleasure, and also an offence under the Penal Code? for which the 
offender may be prosecuted. See “ Wrongful Confinement and 
Restraint.” 

Nature of the writ of habeas corpus.—The writ of adeas 
corpus ad subjiciendum (that you have the body to answer) is in its 
aim single, It has for its object the vindication of the right of 
personal liberty. It is issued for the purpose of taking care that 
no subject of the Queen shall be illegally confined against his 
will3 It is issued, on behalf of the person said to be illegally 
confined, It is addressed to the person who detains another in 
custody, and commands him to produce the body, and to do, 
submit to, and receive whatever the Judge or Court shall order. 
It is not issued for the purpose of lending the arm of the law 
to any person claiming to have authority over him. It is only 
when the person confined is under any personal disqualification, 
that the guardiim or protector is looked to in the enquiry, and 
in such a case, the Court considers that it sets the person con- 
fined at liberty by handing him over to the charge of his rightful 
guardian.4 

The plenary jurisdiction of issuing writs of Aabeas corpus which 
the High Courts possessed in all cases where a person within 
the local limits of their ordinary jurisiiction, or a British sub- 
ject without those limitss complained of wrongful confinement, 
and of inquiring into the matter as to whether.such complaint 
was wrongful or not, no longer exists. In the place of that juris- 
diction certain powers of issuing directions in the nature of a writ 
of habeas corpus are conferred on the High Courts by the Code 
of Criminal Procedure enabling them to grant relief only in cer- 
tain specified cases and within a certain limited local jurisdiction. 
This power to grant relief is further subject to the provisions of 


3 6B. L. R., 444, 3\ 5B, L. R., 427. 5) 68,1. R,, 447. 
2) SS, 340 —348, 4) ib. p, 428, 
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certain Regulations and Acts® which enable the Governor-General 
in Council to detain anybody for any political offence in any 
place that the Governor-General determines for such confine- 
ment. The High Courts have further special powers in respect 
of the illegal detention of European British subjects.—(v osz,) 

Directions in the nature of habeas corpus.— <Any of the 
High Courts at Calcutta, Madras, and Bombay, whenever it thinks 
fit, may direct :—(a) that a person within the limits of its ordinary 
original civil jurisdiction be brought up before the Court to be dealt 
with according to law; () that a person illegally or improperly 
detained in public or private custody, within such limits, be set at 
liberty ; (c) that a prisoner detained in any jail situate within 
such limits be brought before the Court to be there examined as 
a witness in any matter pending, or to be inquired into, in such 
Court; (d) that a prisoner detained as aforesaid be brought 
before a Court-Martial, or any Commissioners acting uncer the 
authority of any Commission from the Governor-General in Coun- 
cil for trial, or to be examined touching any matter pending 
before such Court-Martial or Commissioners respectively; (e) 
that a prisoner within such limits be removed from one custody 
to another for the purvose of trial; and (/) that the body of 
a defendant within such limits be brougnt in on the Sherff’s re- 
turn of cept corpus to a writ of attachment : (cegi copes et paratum 
habeo te, 1 have taken the body and have it ready ;—a return 
made by the Sheriff upon an attachment under a warrant of 
arrest, when he has the person against whom the process wis is- 
sued in custody7). The High Courts are empowered to frame, 
and have framed rules to regulate the procedure in cases under 
this section. 

Unlawful detention of Huropean British subject,— 
When any European British subject is unlawfully detained in cus- 
lody by any person, such subject, or any person on his behalf, may 
anply to the High Court which would have jurisdiction over such 
European British subject in respect of any offence committer by 
him at the ; lace where he is detained, or to which he would be 
entitled to appeal from any conviction for any such offence, for 
an order directing the person detaining him to bring him before 
the High Court to abide such further order as it may pass.® 


Search for persons wrongfully confined.—If any Presi- 
dency Magistrate, Magistrate of the first class or Sub-divisional 


6) Cr, Pr. Code, s. qgz, (Bengal 7) Cr. Pr. Code, s. 49x, 
Reg. III of 1818' Madras Reg, 8) ibs. 456. Seel LR, x Ala 
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Magistrate has reason to believe that any person is confined 
under such circumstances that the confinement amounts to an 
offence, he may issue a search-warrant, and the peison to whom 
such warrant 1s directed may search for the person so confined, 
and such searcli must be made in accordance therewith, and the 
person, if found, must be immediately taken before a Magistrate 
who is empowered to make such oider as in the circumstances 
of the case seers proper.9 

Unlawful detention of women.—Upon c mplaint made 
to a Presidency Magistrate or Deputy Mawistrate on oath, of the 
abduction or unlawful detention of a woman, or of a female child 
under the age of 14 years, for any unlawful purpose, he may 
make an order for the immediate restoiation of such woman to 
her liberty, or of such female child to her husband, parent, guar- 
dian, or other person having the lawful charge of such child, and 
may compel compliance with such order, using such force as 
may be necessary. Both the detention azd the purpose must be 
unlawful.—~o the detention of an adult girl azainst the wishes of 
her guardian, so as to induce her to become a Cnristian was held 
pot to be sufficient cause for the Magistiate’s action under this 
section.! See “ Wrongful Confinement and Restraint.” 


9) 1b. s. 100, zr 1b, 8. 551. 2) LL, R,, 16 Cal, 487. 
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AuTHoRrTIES—Cases and Acts cited: Pratt’s Law of Highways, reth edition, 
ig Ys, 


Ways are either highways, or private ways. There are com- 
monly said to be three kinds of highways : (1) a footway for foot 
passengers only; (2) horse and bridleway for horses and cattle 
as well as foot passengers ; and (3) a, cart or carriage way, which 
includes both footway and horseway. The nature of a private. 
way depends, in the case of a way acquired by grant, on the terms 
of the grant, and in the case of a way acquired by prescription, on 
the nature, extent, and purpose of the user. See “ Lasements and 
Licenses.” 

A right of way strictly means a private way, Z¢., a privilege 
which (a) an individual or (4) a particular description of persons 
may have of going over another’s ground. Such a right is a dis- 
continuous easement,(v “ Zasement and Licenses”), Using the 
word in its most extended sense there are in India three classes of 
rights of way :(r) private rights in the strict sense of the term vested 
in particular individuals, or the owners of particular tenements ; (2) 
rights belonging to certain classes of persons, certain portions of 
the public, such as the inhabitants of 2 village; (3) public rights 
in the full sense of the term which exist for the benefit of all the 
Queen’s subjects.* There is no such thing as a watural right of 
way. The right is not a right to Jand or to any corporeal interest 
inland. The right given is that of using the soil for the purpose 
of passage: in the case of a highway, all the Queen’s subjects 
possess this right ; in the case of a private way, the right is limited 
to a particular person, or to a particular classof persons. Rights 
of way may be genera/, i.e, usable for all purposes, or /witfed to a 
particular purpose, Thus there may be a right of way for agri- 
cultural purposes only,? for the cairiage of coals only,3 or for the 
carriage of all articles except coals.+ 

Origin of rights of way.—The jirst class of rights (v. ane) 
commonly have their origin in grant or prescription (v. “ Zase- 
ments and Licenses”); the second class in custom ; and the third 
in dedication, statute, or prescriptions (v. gost). 

Highways.—A highway is a way which exists for the benefit 
of all the Queen’s subjects without distinction, Except wheré a 
highway is created by the express enactment of the Legislature, 

1) I. LR, 25 Cals, 464. 4) 7B. &C,, 2573 4M, & W,, 245, 


2) Willes, 282. 5) I. L. Ra, 15 Cal., 464, 
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it derives its existence from a dedication to the public by the 
owner of the land over which the highway extends, of a right of 
passage over it, and this dedication, though it be not made in ex- 
press terms, as indeed it seldom is, may and will be presumed trom 
an uninterrupted use by the public of the right of way claimed. 
It is sufficient if acts of user by the public are shown to have 
been acquiesced in by the owner or owners of the land over 
which the road passes, and that those acts are of such a character 
as to warrant the inference that the owner or owners intended 
to makeover to the public the right to use the land as a public 
highway. No particular time is necessary for evidence of dedica- 
tion. If the act of dedication be unequivocal, it may take place 
immediately. The duration of the public user, which limits the 
rights of the owner of the soil, is not so important in this respect 
as the nature of the acts done by the owner of the soil, and of 
the adverse acts acquiesced in by him, as well as the intention 
indicated by those acts’© A navigable river is deemed to bea 
highway, and so also in some respects is a ferry. It is not neces- 
sary that a highway should be a thoroughfare? The privilege 
once granted to the public by the owner of the soil is irrevoca- 
ble. There can be no temporary dedication to the public, on 
the maxim “ Once a highway always a highway” until stopped by 
operation of law.® 

Dedication.—The mere laying out of a road, though an 
accommodation to the public, does not give thema right of way.9 
There must be an zzzention on the part of the owner to dedicate 
it to their use ;* but an express formal dedication is not necessary. 
If the owner throws open a way and marks by no visible distinc- 
tion (¢g., by a bar gate), his wish to exclude the public, and suffers 
them to use it without interruption, an intention to dedicate will 
be presumed? The user must have existed with the consent of 
the owner of the soil: the assent of a tenant for life is not 
sufficient, still less that of a mere lessee.3 As there cannot be 
temporary dedication of a way to the public, so there can be 
none to a limited portion of the public. A dedication may be 
limited to a special purpose; ¢.g, a right of footway only may be 
granted, It may be dedicated subject to an obstruction, or to a 
partial and occasional interference,+ 

Rights in soil of public roads,—-By dedication the owner 
does not relinquish his property in the land over which the high- 
way passes: he is entitled to the subsoil absolutely, and to the 


6) 6 Cal, L. R., pp. 284, 285, t) imM& W.,, B27, 

7) 2atL.J.Q.B, 4.6. 2) 1 Campb., 260: 2 Str, too 
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surface soil, subject only to the user of it by the publics 
Where the land in each side of the highway is the property of 
one person, the property in the soil:<f the highway is presumed 
to belong to that person. Where the land on each side belongs 
to different proprietors they are each presumed, in the absence of 
evidence to the contrary, to be entitled to the soil of the road ad- 
joining their land usgue ad medium jfilum vie (to the middle 
thread of the road). There is nothing in India which prevents 
the operation of the rule of law, that where a road has been for 
many years the boundary between two properties, and there is no 
evidence that the owner of either proverty gave up the whole of 
the land necessary for it, the site of the road must be presumed 
to belong to the adjoining proprietors, half to the one and half 
to the other, up to the middle of the road.6 In the Bombay 
Presidency the soil of every public road is vested in the Secre- 
tary of State? The case is the same in Calcutta (in regard to 
the soil of public streets which is vested in the Commissioners®) 
and in mofuss | municipalities.) There is however no such law 
applicable to the province of Bengal generally. 

Suits and remedies in respect of highways.—lIf any 
oné obstructs a public highway he may be liable to a criminal 
charge of nuisance under the Penal Code' or of mischief? if the 
circumstances be such as to sustain either of these charges. Any 
one who sustains special injury by reason of an obstruction to a 
highway may bring a sui!, claiming damages, and any other ap- 
propriate relief. See “ Nuisance. » Further, under the Criminal 
Procedure Code? summary proceedings may be taken by a Magis- 
trate to prevent or remove any such obstruction injurious to the 
public. An order by a Magistrate directing the removal of an 
obstruction from a place held by him to be a highwav is not final 
and conclusive upon the question of highway or no highway, 4 Tf 
a man owns land, and anyhody trespasses upon it, claiming a 
tight to use it as a public highway, a suit for damages will lie, and 
an injunction may be grant-d. The owner may also bring a suit 
for the declaration of his rizht against any one who has formally 
claimed to use the land as a public road, and thereby endangered 
his title.s 

Processions on highways.—“ Primé facie” every individual 
has a right to pass along the public highways in any manner, 
and with any number of attendants, he chooses, provided he 


5) p. ro, ib, z) s, 283, Penal Code, 
6) ILL. R., 4 Cal, 206, 2) S. 431, 1b. 

7) 8.37, Act V of 1879, Bom, 3) Ss. 1334 et. Seg. 

8) s.202, Cal. Mun. Consol. Act, 4) I , 15 Cal., 460. 


188e, 5) ib. no 468, and s. 42, Specific 
9) 8. 30, Act III of 1884, Bengal, Relief Act. 
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does no injury to any one else, and the fact that he has never 
done so before is no reason why he should not do so now. On 
the other hand the persons who exercise this right must not in- 
terfere with the ordinary use of the streets by the public and 
must submit to such directions as the Magi-trates may lawfully 
give to prevent obstructions of the thoroughfare, or breaches of 
the public peace, or to maintain the corresponding rights of other 
religious sects.§ 

Rights of way belonging to certain classes of persons, 
é.g., to the inhabitants of a village. This class of right exists in 
India as in Englind.7 With regard to rights vested in classes 
there are some remedies open to them a ditional to those open 
to persons entitled to a private right of way strictly so called. 

Private rights of way.—The rights of way may either be 
for general purposes, or limited to special purposes as for the 
purpose of a footway, or for the passage of sweepers,9 or for 
driving cattle, or fur the passage of boats over water, or for par 
ticular seisons of the year only. A right of way over land isa 
right to pass in a particular line and not tg vary it at pleasure." 
A person who has a nght of way from one place to another over 
a particular line, cannot be compelled to use a differeut and sub- 
stituted way.2 See Lasements and Licenses. 


6) Mayne’s Penal Code, pp. r17t, 8) wl L. R., 15 Cal, 465, 466, 
172° 1 Mad, H. C.R.,, 50: 9) LR, 13, LA. 77. 
LL.R., 5 Mad., 304: LL,R., 1) 4W.R,, 4o. 
2Mad., ro: LL. R.,6 Mad. 2) 15 W.R., 496. 


5 


203% s, 188, Penal Code, 

7) LL.R., 15 Cal, 465: Specific 
Relief Act, s. 42, illust. A: 
S, 54, illust, B, 


HORSES. 


AUTHORITICES—Oliphant’s Law of Horses, 4th Edition: Act XX of 1879: Act IX 
of 1872 (Contract); and cases cited, 

“ Soundness.”—A horse is sound “when he is free from 
hereditary disease, is in the possession of his natural and constitu- 
,tional health, and has as much bodily perfection as is consistent 
with his natural formation.” A man who buys a horse “ warranted 
sound” must be taken as buying him for immediate use, and has 
a right to expect him to be capable of that use, and of being 
immediately put to any fair work the owner chooses. The rule 
as to unsoundness is, that if, at the time of sale, the horse has any 
disease, which either actually diminishes the natural usefulness of 
the animal, so as to make it less capable of work of any descrip. 
tion ; or which, in its ordinary progress, will diminish the natural 
usefulness of the animal; or if the horse has either from discase, 
(whether such diseasé be congenital or arises subsequently to its 
birth,) or from accident, undergone any alteration of structure, 
that either actually does at the time, or in its ordinary effect, will 
diminish the natural usefulness of the horse, such a horse is 
unsound.* The buyer ought, however, to know whether a horse 
from its form will suit him, and should try it in regard to strength, 
endurance, or manner of going; the fact that a horse is soon 
knocked up, or that it is yery slow or is liable to stumble will not 
amount to “unsoundness.” ‘The word ‘sound’ means what it 
expresses, namely, that the animal is sound and free from disease 
at the time he is warranted sound. Ifindeed, the disease were 
not of a nature to impede the natural usefulness of the animal for 
the purpose for which he is used, as, for instance, if a horse had 
a shight pimple on his skin, it would not amount to an ‘ wxsound- 
ness; but even if such a thing as a pimple were on some part of 
the body where it might have that effect, as, for instance, on a 
part which would prevent the putting on of a saddle or bridle on 
the animal, it would be different. It is no answer, to say that the 
disease is slight and can be easily curéd. If we once let in consi- 
derations of that kind, where are we to draw the line? A horse 
may have a cold, which may be cured in a day, or a fever, which 
may be cured in a week or a month ; and it would be difficult to 
say where to stop; of course, if the disease be slight, the unsound- 
néss is proportionately so, and so also ought to be the damages ; 
to constitute unsoundness there must be either some alteration in 


z) Oliphant, p. 71: gM, and W,, 670; 2M, and Rob,; 137. 
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the structure of the animal, whereby it is rendered less able to 
perform its work, or else there must be some disease.” # 

“The word ‘sound’ means sozad, and the only qualification 
of which it is susceptible arises from the pmpose for which the 
warranty was given. If, for instance, a horse is purchased to be 
used in a given way, the word ‘sound,’ means that the animal is 
useful for that purpose; and ‘unsound’ means that he, at the 
time, is affected with something which will have the effect of 
impeding that use: if the disease be one easily cured, that will 
only go in mitigation of damages. It is, however, right to add to 
this definition of unsoundnéss, that the disqualification for work 
may arise either from disease or accident.” 3 

All horses are unsound whilst suffering from acute diseases, such 
as fevers, inflammations, etc+ It is not necessary to constitute 
unsoundness, that the disorder, whether from disease or accident, 
should be permanent and incurable: it may be only temporary ; 
it is sufficient 1f the disorder render the animal for the time bemg 
unfit for service, 2g., a coughs Any infirmity therefore which 
renders a horse less fit for present use and convenience is an 


“ unsoundness.” 

What is “vice.”—A vice is a bad habit, shewn in the temper 
of the animal, so as to make him dangerous, or a habit decided- 
ly injurious to his health, or tending to impair his usefulness,° 

Hxamples of unsoundness —The following diseases, de- 
fects, or alterations of structure have been held to constitute un- 
soundness : Bindness, cataract of the eye, opacity of the crystalline 
lens, bone-spavin, broken wind, cough (whether permanent or 
temporary), contraction of the hoof (when produced by inflamma- 
tion, or accompanied by disease in the foot, or any alteration in its 
natural structure; though it may not cause lameness at the time 
of sale, yet it lameness be produced aflerwards by it, it is an un- 
soundness). Crib-diting (if it has produced disease or alteration 
in structuie, otherwise it is a vice), Czrd, (but not curby hocks 
for a defect in the form of a horse which has not occasioned 
lameness at the time of the sale, although it may render the 
animal more liable to become lame at some future time, Is no 
breach of a Warranty of “soundness.”) Drapsy of the shin, dropsy 
of the heart, glanders, glaucoma (dimness or obscurity of sight 
from an opacity of the viireous humour) idzey-dropping, 
Zameness, (whether temporary or permanent,) damenztis, (iver-disease, 
lung-disease, navitularjoint-disease (nerved horse) rhenmatiso, 


2) 9 M. and W,, 670, "s) 4 Camp. 281: x Stark, NP, C 
3) ib. 127: 2 M.and Rob,, 137: 9 M, 
4) Oliphant, p, 74. and W,, 670. 


6) Ohphant, p. 74, 
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ossification of the cartilages, roaring (proceeding from disease, or 
organic infirmity rendering a horse incapable of performing his 
usual functions,) saddle gadds, (if in such a situation as to prevent 
the putting on of a saddle or harness,) scab, shying (the result 
of defective sight,) séde-dones, spavin (done), splint (in the neigh- 
bourhood of a joint interfering with its action and pressing upon 
any ligament or tendon,) s¢ringhalt (if bad), wards, (if they prevent 
saddle or harness being put on,) wheezing, whistling, The fullow- 
ing diseases and defects are considered by Mr. Oliphant, to con- 
stitute unsoundness. Blood and bog spavin, bronchitis, canker, 
chest founder, cloudiness of the eys, broken Rnees (when unhealed, 
or when healed, if the action of the joint is impaired thereby) 
capped hocks (when the consequence of sprain in the hock, or ac- 
companied by enlargement of it), chest founder, corns, enlarged 
glands, enlarged hocks (unless a mere blemish the result of external 
injuries) fadse guarer, common and water farcy, fever in the feet, 
or acule founder, grease (when it renders a horse unfit for 1mm-- 
diate use), groggizess (when it exists in such a degree as to diminish 
the natural useful: ess,of the h rse). Gudta serena or g ass eye, 
/ampas (only while interfering with the horse’s usefulness), ma/- 
lender, nasal gleet, ring bone, sand crack, strangles (while the horse 
is ill with it), sArush, ulcerated parotid gland, poll-evil, pumiced feet, 
guittor, sallenders, thoruughpin (causing lameness), wend galls 
(causing lameness, or when so large and numerous as to make it 
likely that they will soon cause 1t), weak foot (when the result of 
disease), and yaundice while it lasts.7 


Examples of vice.—The following have been held to be, or 
are consid: red bv the same writer to be “vices:” Backing aud 
jibbing, biting (when danverous), crtb-diting, kicking (either in 
the stall or in harness), zo¢t ying dozwn (when decidedly injurious 
to health and tending to impair usefulness), rearing (which is 
unprovoked by bruising and laceration of the mouth) rolling in 
the stable (when inveterate may be a vice), running away (from 
vicious propensity alone), confirmed shying, vicious to clean ar ta: 
shot (when it exists in such a decree as to be dangerous), weaving 
(when it injures a horse’s health, or makes him dangerous) and 
wind-sucking® 

Warranty.—A person who buys a horse as any other object 
of sale, does so at his own risk: if the horse turns out unsound 
or unfit for use, he has no remedy unless there is an express war- 
ranty of soundness and fitnegs, or in the case of fraud: No 
special words are required for a warranty; ‘any representation 
by the seller at the time of sale is a warranty if so intenced , 


7) ib pp. 74131. 8) ib, 
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as if he should say : “ This horse is sound.” It is safer, however,. 
to take a written warranty as to age, soundness, and freedom 
from vice, 

Warranties are either general, qualified, or limited: The first 
being an unconditional undertaking that the horse is sound ; the 
second conditional, as if a seller were to say of a horse: “ He 
is sound as far as I know.” In this case an action for breach of 
warranty could only be maintained, if the purchaser proved that 
the seller knew of the unsoundness ; limited warranties are often 
given at auctions. ‘They are.to the effect that notice of breach 
of warranty must be given within a certain time: therefore, except 
in the case of fraud, no action can be brought except within this 
time. If a person sells a horse for a particular purpose, as for 
a lady, he is understood to warrant it reasonably fit for that pur- 
pose,—See “ Warranty.” : 

Patent defects.—A warranty does not cover patent defects, 
so that if a horse be warranted perfect, and it is minus an eye, 
the purchaser has no remedy, unless he had no opportunity of 
inspecting the horse. But the defects whieh the warranty does 
not cover, must be so manifest as to be necessarily within the 
knowledge of the purchaser, The defect must also constitute an 
“ unsoundness ” or be such as will necessarily lead to it. 

Seller when not responsible for patent defects.—See 
“ Warranty.” : 

Requisites of action for fraud or breach of warranty. 
In an action for fraud, it is necessary to show that the represen- 
tation was false in fact to the knowledge ef the person making 
it, and that the representation was the cause of the contract.— 
See “ Contract,” pp. 155, 156. Inan action for breach of warranty, 
it is only necessary to prove the warranty, and that it was broken. 
If it is proved that the horse was unsound at the time of sale, the 
seller is liable to the buyer in damages. Except in the case of 
fraud, or an express agreement authorizing the return of the 
horse, or the rescission of the contract, the seller is not bound, 
on a breach of the warranty, to take the horse back again if it 
has been delivered to and accepted by the buyer; but the buyer 
is entitled to compensation from the seller for loss caused by the 
unsoundness ; and if the seller sues for the price, the breach of 
warranty will be taken in mitigation of damages.9 When a 
breach of warranty has occurred, the buyer should tender the 
horse to the seller, or give notice of the breach; if the seller 
refuses to take back the horse, it should be sold as soon as 
possible by public auction, One portion of the damages will 
then be the difference of price at which the horse was bought 


9) Act IX of 1892, s, 117, sce illust, 
W, HB 19 
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and at which it was sold. ‘he seller receiving notice of a 
breach of warranty should have the horse at once examined by a 
vet. or other person to ascertain the state of the case; if the 
warranty has been broken, he can then come to terms with the 
buyer ; if not, he can call the person who examines the horse to 
give evidence in his favour. See “ Warranty” and “ Contract,” 
passim. 

Glanders and farcy in horses.—The Glanders and Farcy 
Act* extends to the whole of British India, except the Madras 
and Bengal Presidencies. ‘‘ Horse ”-includes ponies, asses, mules, 
and jennets. ‘ Diseased” means affected with glanders or farcy. 
An inspector appointed under this Act may seize any horse 
which he has reason to believe, from personal knowledge or from 
information, is diseased, and for the purpose of making such 
seizure, enter or search any field, building, or other place, where 
he has reason to believe the horse is to be found. The horse is 
then examimed by the Veterinary Surgeon and destroyed if 
found diseased. When a diseased horse has been in any build- 
ing or other enclosed place, the inspector may direct the owner 
or person in charge thereof to disinfect it, and destroy any in- 
ternal fittings and othe: articles therein. On failure to do so, the 
building will be disinfected, and the articles destroyed by the 
inspector at the owner’s expense, An owner or person in charge 
of a diseased horse must give immediate information to an in- 
spector or officer of police. No person in charge of any horse 
which has been with diseased horses may remove it except to 
prevent infection, or under a license from the inspector. An in- 
spector who makes vexatious and unreasonable entries, searches, 
and seizures, is liable to a maximum term of imprisonment for six 
months, or to a maximum fine of Rs. 500, or to both. 

Mischief to horses.—See “ Animals.” 

Cruelty to horses.—See “ Animals,” 


1) Act XX of 1879. 


HURT. 
AUTHORITIES—Irdian Penal Code; and cases cited. 


What is hurt.—Whoever causes bodily pain, disease, or 
infirmity to any person is said to cause hurt. The following 
kinds of hurts only are “grievous”: (1) Emasculation ; (2) per- 
manent privation of the sight-of either eye ; or (3) of the hearing 
of either ear; (4) privation of any member or joint; (5) de- 
struction, or permanent impairing of the powers of any member 
or joint; (6) permanent disfiguration of the head or face; (7) 
fracture or cislocation of a bone or tooth; (8) any hmt which 
endangers life, or which causes the sufferer to be, during the 
space of 20 days, in severe bodily pain, or unable to follow his 
ordinary pursuits.* 

Offence of causing hurt.—Whoever does any act with the 
intention of thereby causing hurt to any persdn, or with the know- 
ledge that he is likely thereby to cause hurt to any person, and 
does thereby cause hurt to any person, is said “voluntarily to 
cause hurt.” Whoever voluntarily causes hurt, if the hurt which 
he intends to cause, or knows himself to be likely to cause, is 
grievous hurt, and if the hurt which he causes is grievous hurt, 
is said “ voluntarily to cause grievous hurt.” Buta person can- 
not be said to cause grievous hurt except when he both causes 
grievous hurt, and intends, or knows himself to be likely, to cause 
grievous hart. But he is said to voluntarily cause grievous hurt 
if, intending or knowing himself te be likely to cause grievous hurt 
of one kind, he actually causes grievous hurt of another kind: 
eg., A intending, or knowing himself to be likely, permanently to 
disfigure 2’s face, gives Z a blow which does not permanently 
disfigure Z’s face, but which causes Z to suffer severe bodily pain 
for the space of 20 days. A has voluntaiily caused grievous 
hurt.? 

Special forms of the offence are voluntarily causing hurt 
or grievious hurt: (x) by dangerous weapons or means; (2) to 
extort property or to constrain to an illegal act ; (3) administering 
poison and drugs with intent to cause hurt or to commit an 
offence: ¢g., administering a drug to a woman with intent to 
excite her sexual passions, in order that connection may be had 
with her3: (4) to extort confession, or to compel restoration of 
property; (5) to deter public servant from his duty.+ 


3 Penal Code, ss, 319, 320, 3) v.31 L.J.M.C., 7a: ib,, m4, 
2) s. 322, ib, 4) 88, 324, 327, 328~333, 
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Acts endangering life or the personal safety of otherg, 
-—Whoever does any act so rashly or negligently as to endanger 
human life, or the personal safety of others is punishable with 
imprisonment (rigorous or simple) for a term which may extend to 
three months, or with fine up to Rs. 250, or with both, Causing 
hurt and grievous hurt by an act which endangers life or the per- 
sonal safety of others are offences punishable more severely, 
Accordingly, a person who sends an article of a dangerous nature 
by a carrier is bound to take reasonable care that its nature 
should be communicated to those who have to carry it.5 


5) Penal Code, ss, 336—338. 31 L, J. C. P., 137. 
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AUTHORITIES—Act X of 1865 (Succession): III of 1874 (Manied Women's Pro- 
perty), 45 and 46 Vic., cap. 75: IX of 1872 (Contract): IV of 1869 (Divorce), 
ir and 12 Vic, cap. ar: (Insolvency) Indian Penal Code; Act XXI of 186s, 


Evidence Act : Criminal Procedure Code and cases cited, 

Rights of property of husband and wife domiciled in 
British India.—In the case of marriages contracted aiter rst 
January 1866 by parties both of whom are domiciled? in British 
India, the wife is absolute owner of all her property possessed by 
her at the time of marriage, or acquired subsequently thereto, 
The husband acquires no interest in the property of his wife by 
marriage. No person by marriage acquires any interest in the 
property of the person whom he or she marries, or becomes incap- 
able of doing any act in respect of his or her property which he 
or she could have done if unmarried.? This section does not 
apply to any marriage, one or both of the parties to which pro- 
fessed at the time of the marriage the Hindu, Mahommedan, 
Buddhist, Sikh, or Jaina religion.3 

Marriage of persons one of whom has an Indian 
domicile.—If a person whose domicile is zo¢ in British India 
marries in British India a person whose domicile és in British 
India, neither party acquires by the marriage, any rights in re- 
spect of any property of the other party not comprised in a settle 
ment made previous to marriage, which he or she would not 
acquire thereby, if both were domiciled in British India at the 
time of the marriage: ¢g., A domiciled in England marries in 
India after 1st January 1866, B, who is domiciled in India, 
and who possesses property. A has no rights in or to any pro- 
verty of B, his wife, not comprised in a settlement made previous 
to marriage. B, the wife, is absolute owner of such property,+ 
The section only applies to marriages contracted in British India ; 
therefore in the case given, if the marriage had been contracted 
in England, the wife would have acquired by marriage the domi- 
cile of her husband, and the right of the parties to the marriage 
would be determined by English law.6 

Marriage of parties having an Hnglish or non-Indian 
domicile,—Where both parties are domiciled in England, or 

elsewhere than in British India, the rights of the parties to the 
marriage in respect of their own and of each other’s property is 
determined by the English law, or the law of the country in 


rt) LD, Ri Cal, 4x2. 3) s.2, Act IIT of 874. 5) s, 2g, ib, 
3 Act X of 1865, 5. 4. 4) s. 44, Act X of x85. 8) I. L. R., 1 Cals, p. 420. 
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which they are domiciled, and this whether the marriage was 
contracted in or out of British India. 

The law in Hngland relating to husband and wife 
ig now similar in most respects to the law in India, Prior to 
the various acts dealing with the property of married women, the 
effect of marriage, according to Hinglish law, was to bestow on a 
husband absolute ownership of his wife’s personal property and a 
life interest in her real property. By the Married Women’s Pro- 
perty Act, 1882,7a married woman is made capable of acquiring 
and holding, and disposing by will.or otherwise, of any real or 
personal property as her separate property, as if she was unmar- 
ried,® without the intervention of any trustee. Every woman mar- 
ried after the rst January 1883, is entitled to hold as her separate 
property, and to dispose of by will or otherwise, all real and per- 
sonal property belonging to her at the time of her marriage, or 
acquired. by or devolving upon her after her marriage ; including 
any wages, earnings, money, and properly acquired by her in any 
employment, trade, or occupation in which she is engaged, or which 
she carries on separately from her husband, or by the exercise of 
any literary, artistic, or scientific skill.9 Women who were married 
prior to the rst January 1883 are entitled to hold and dispose of, 
as their separate property, all real and personal estate, their title to 
which whether vested or contingent, and whether in possession, 
reversion, or remainder, shall accrue after the commencement of 
the Act, including wages, earnings, money, and property so gained 
or acquired by them as aforesaid.t Similar provisions are en- 

acted by the Indian Act (v. ost), All deposits in any savings or 
other bank, and all annuities, stocks, or funds, which, at the 
commencement of the Act, are standing in the sole name of a 
married woman, and all shares, stocks, debentures, &c., of or in 
any corporation, company, or otherwise, or of any industrial or 
benefit society so standing in her name, shall be deemed, unless 
and until the contrary be shown, to be the separate property of 
such married woman? and as to any such which shall be allotted 
to, placed, registered or transferred into the sole name of a 
married woman, the same shall be deemed, until the contrary be 
shown, to be her separate property, in respect of which, and so 
far as any liability may be incident thereto, her separate estate 
shall alone be liable.3 Gifts or deposits by a husband to or with 
a wife in fraud of creditors are invalid In regard to the reme- 
dies of married women for the protection and security of their 
separate property, the Act declares’ that every woman marriedy 
either before or after the Act shall with certain provisions have in 


7) 48, 46 Vic., cap, 75, 9} s. 2, ib, 2) s. 6, ib, 4) 8, to, ib, 
8) s. x, ib, 1) 8.5, ib, 3) 8.7, ib. 5) 8. 12, ib. 
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her own name against all persons, including her husband, the 
same remedies, civil and criminal, as if such property belonged 
to her as an unmarried woman. Married women trading are 
lable to the Bankruptcy Laws. With regard to contracts and 
torts or civil wrongs (¢.g., assault, libel, trespass, &c.), a mained 
woman is made capable of entering into and rendering herself 
liable in respect of and to the extent of her separate propeity, on 
any contract, and of suing and being sued, either in contract or 
in tort or otherwise, in all respects as if she were an unmarried 
woman ; any damages or costs recovered by her in any such action 
or proceeding are her separate property: any such recovered 
against her are payable out of her separate property, and not 
otherwise.® 

Wages and earnings of a woman maried before 1st 
January 1866 (v. gos¢) acquired or gained after the 24th February 
1874 in any employment, occupation, or trade, carried on by her 
and not by her husband, and any money or other property so ac- 
quired by her through the exercise of any literary, artistic, or scien- 
tific skill, and all savings from, and investrfients of, such wages, 
earnings, and property are her separate property, for the recerpt of 
which she can give a good discharge.7 The Act does not apply 
to women at the time of their marriage professing the Hindu, 
Mahommedan, Buddhist, Sikh, or Jaina religion, or whose hus- 
bands professed at that time any of those religions : it applies to 
persons having an English domicile.’ 

A married woman may take legal proceedings in 
her own name for the recovery of property of any description 
which by force of the Indian Succession Act, or of this Act, is her 
separate property : she has in her own name the same remedies, 
both civil and criminal, against all persons for the protection and 
security of such property, as if she were unmarried, and is Zable 
to such suits, processes, and orders in respect of such property 
as she would be liable to if she were unmarried.9 

Wife's liability for debts contracted after marriage,— 
If a married woman (whether married before or after the 1st 
January 1866) possesses separate property, and if any person 
enters into a contract with her with reference to such property, or 
on the faith that her obligation arising out of such a contract will 
be satisfied out of her separate property, such person will be 
entitled to sue her, and to the extent of her separate property, to 
recover against het whatever he might have recovered in such 
suit had she been unmarried at the date of the contract, and 
continued unmarried at the execution of the decree.t This 


6) s. 1, sub-sec. 2, 1b, 8) LL. R,4Cal,1qo. 1) s. 8, ih, 8B 
7) Act IIT of 1874, s. 4, g) Act II of 1874,"s, 7. L. R., 372 
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provision does not affect the liability of a husband for debts con- 
tracted by his wife’s agency express or implied.? (See next page.) 

Ante-nuptial debts.—A husband married after the 31st 
December 1865 is not by reason only of such marriage liable to 
the debts of his wife contracted before his marriage, but the wife 
is liable to be sued for, and is liable, to the extent of her separate 
property, to satisfy such debts as if she had continued unmarried. 
This provision, however, does not invalidate any contract into 
which a husband may, before the passing of this Act, have en- 
tered in consideration of his wife’s ante-nuptial debts.3 

) Insurances by wives and husbands. — Any married 
woman may effect a policy of insurance on her own behalf and 
independently of her husband; the policy and all benefit from 
it, if expressed on the face of it to be so effected, enures as her 
separate property, The contract evidenced by such policy is as 
valid as if made with an unmarried woman.t A policy of in- 
surance effected by a husband on his own life and expressed on 
the face of it to be for the benefit of his wife, or of his wife and 
children, or any of them, enures as, and is deemed a trust for, the. 
benefit of the wife, or wife and children, or any of them (according 
to the interest so expressed), and is not, so long as any object of 
the trust remains, subject to the control of the husband, or to his 
creditors, nor does it form part of his estate.s These provisions 
do not operate to destroy or impede the rights of any creditor to 
be paid out of the proceeds of any policy of insurance which 
may have been effected with intent to de tra creditors. 

Policy money to be paid to Official Trustee,—When the 
sum secured by the policy (v. azze) becomes payable, it must, unless 
special trustees are duly appointed to receive and hold it, be paid 
to the Official Trustee (see “‘ Zrusts and Trustees”) of the Presi- 
dency in which the office at which the insurance was effected is 
situate, It will be received and held by him upon the trusts 
expressed in the policy, or such of them as are then existing.® 

Hffect of marriage and marriage settlements on pro- 
perty.—The husband surviving his wife has the same rights in 
respect of her property, if she die intestate, as the widow has 
in respect of her husband’s propeity, if he die intestate? (See 
 Intestacy.”) The property of a minor may be settled in con- 
templation of marriage, provided the settlement be made by the 
minor with the approbation of the minor’s father, or, if he be dead 


2) Act IIT of 1874, 8,8, 7 5) 5. 6,ib.: (See s, rz: 45 and 46 Vic., 
3) 8.9, ib.: (See ss. £3, 14: 45 and cap. 75.) 
46 Vics,’ cap. 75.) | 6) 1b, 
4) 5. 5, ib, 7) Act X of 1865, s, 43, This rule does 
not apply to Parsis, (s. 8, Act XXI 
of 1865.) 
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or absent from British India, with the approbation of the High 
Court.® 

Revocation of will by marriage.—Every will is revoked 
by the marriage of the maker except a will made in exercise of A 
power of appointment, when the property over which the power 
of appomtunent is exercised, would not, in default of such appoint 
ment, pass to his or her executor, or administrator, or to the 
person entitled in case of intestacy. A “ power of appointment” 
is defined as follows: where a man is invested with power to 
determine the disposition of propeity of which he is not the 
owner, he is said to have power to appoint such property.9 .This 
iule does not apply to Hindus, Jainas, Sikhs, or Buddhists.” 

Hxolusion of widow from share of husband’s estate, 
and her rights on intestacy—See “ Jufestacy,” 

Wills by married women—See “ /¥i/ds.” 

Grant of probate and administration to married 
women—See “ Probate” and “ Administration.” 

Contracts by women.—A married or unmarried woman is 
(unless disqualified from contracting by any law to which she is 
subject) competent to contract, if she is of sound mind and of 
the age of majority according to the law to which she is subject.? 

The liability of a husband for his wife’s debts depends 
on the principles of agency (see “ Agency"), and a husband 
can only be made liable when it is shown that he has expressly or 
impliedly sanctioned what the wife has done.3 The agency is said 
to be implied in the case of contracts by a wife living with her 
husband for zecessartes with which her husband was obliged to 
supply her. If the husband fail so to supply his wife, he impliedly 
makes her his agent to purchase them. But this presumption of 
authority on the part of the wife to pledge her husband’s credit 
for necessaries is one of fact, and may be rebutted by proof that 
she had no such authority. If the wife is not living with the 
husband, there is no presumption that she has authority to bind 
her husband for necessaries, Ifa man allows a woman to whom 
he is not married to use his name and pass for his wife, and in 
that character to contract debts, he will be liable to pay for goods 
furnished to her, even by a tradesman who knew the partics 
were not martied.5 

Contracts of married women with tradesmen.—A 
tradesman therefore cannot recover from a husband the price of 
goods sold on credit to his wife unless he can show an express or 
implied assent by the husband to the contract made'by the wife. 


8) s, 45, Act X of 186s, 3) LL. R., 9 AIL, rss. 
9) s. 56, 1b, : 4) §Q.B. b., 402, 
1) 8.3, Act XXI of 1870, 5) 2 Esp., 697. 


2) Contract Act, s. 21. 
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A tradesman, without notice of the husband’s prohibition, and 
without having had previous dealings with the wife with his 
assent, cannot maintain an action against him for the price of 
articles suitable to her station iv life, and supplied to her upon 
his credit, but without his knawledge and assent. But if the 
wife has had dealings with a tradesman, and the husband has 
paid the tradesman without objection or demur in respect of such 
dealings, the tradesman has a right to assume in the absence of 
notice to the contrary, that the authority of the wife, which the 
husband has recognised, continucs.®. The husband’s quiescence 
is tantamount to acquiescence. 

Insolvent married women.—The provisions of the Indian 
Insolvent Act (see “ Zusolvency”) extend to married women. The 
vesting order extends to and operates upon her interests in any 
property, subject to any sights of her husband therein ; and to 
all property over which she has any beneficial power of disposi- 
tion, notwithstanding her marriage, to the extent of the benefit 
She might acquire therein by the exercise of such power: the 
vesting order cloes not, however, extend to her wearing apparel, 
bedding, and other such necessaries not exceeding on the whole 
the value of Rs. 200.7 

Domicile of married woman—See “ Domicile.” 


Hxecutrix and administratrix —See “ Axeculor” and 
“ Administration.” 

Position of wife and husband after judicial separa- 
tion.—The wife is considered whilst the separation continues 
as unmarried with respect to property of every description she 
may acquire, or which may devolve upon her after the date of the 
sentence. Such properly may be disposed of by her by will as 
though she were unmarried, and will go on her decease, in case 
she dies intestate, as the same would have gone if her husband 
had been then dead. The wife whilst so separated is considered 
as an unmarried woman for the purpose of contract, wrongs and 
injuries, and suing and being sued in any civil proceeding ; and 
her husband is not liable in respect of any contract, act, or costs, 
entered into, done, omitted, or incurred by her during the 
separation ; provided that where, upon separation, alimony has 
been ordered to be paid to the wife, and is not dulv paid by the 
husband, the latter is liable for necessaries supplied for her use.9 
These provisions do not prevent a wife from joining at any time 
during such separation, in the exercise of any joint power given 
to herself and her husband.* 

Protection orders.—Any wife to whom the 4th section of the 


6) gQ.B.D., 304. 8) Act IV of 1869, s. 24. 1) ib.” 
q) ix& x2 Vie., cap, at, 5.63. 9) 8.25, ib. 
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Succession Act does not apply (v. av¢e) may, when deserted by her 
husband, petition the District Court or High Court for an order 
to protect any property she may acquire after such desertion against 
her husband, or his creditors, or any person claiming under him.? 

Order for maintenance of wives and children.-~—If any 
person having sufficient means, neglects or refuses to maintain 
his wife or his legitimate ov illegitimate child unable to maintain 
itself, the District Magistrate, a Presidency Magistrate, a Sub- 
divisional Magistrate, or a Magistrate of the first-class may, upon 
proof of such neglect or refusal, order such person to make a 
monthly allowance for the maintenance of his wife or such child 
at such monthly rate, not exceeding Rs. 50 in the whole, as 
such Magistrate thinks fit, and to pay the same to such persons 
as the Magistrate from time to time directs. Such allowance is 
payable from the date of the order. If any person, so ordered, 
wilfully neglects to comply with the order, any such Magistrate 
may, for every breach of the order, issue a warrant for levying the 
amount due in the manner provided by the Code of Criminal 
Procedure for levying fines, and may sentence such person for 
the whole or any part of each month’s allowance remaining un- 
paid after the execution of the warrant, to imprisonment for a 
term which may extend to one month: provided that if such 
person offers to maintain his wife on condition of her living with 
him, and she refuses to live with him, such Magistrate may 
consider any grounds of refusal stated by her; and may make an 
order under this section notwithstanding such offer, if he is 
satisfied that such person is living in adultery, or that he has 
habitually treated his wife with cruelty. No wife will be entitled 
to receive an allowance from her husband under this section if 
she is living in adultery, or if, without any sufficient reason, she 
refuses to live with her husband, or if they are living separate- 
ly by mutual consent. On proof that any wife in whose favour 
an order has been made under this section is living in adultery, 
or that without sufficient reason she refuses to live with her 
husband, or that they are living separately by mutual consent, the 
Magistrate must cancel the order, All evidence taken in these 
matters must be taken in the presence of the husband or father, 
as the case may be, or, when his personal attendance is dispensed 
with, in the presence of his pleader.3 

Alteration in allowance.—On proof of a change in the cir- 
cumstances of any person receiving an allowance, or so ordered 
to pay a monthly allowance to his wife or child (v. supra), the 
Magistrate may make such alteration in the allowance as he 
thinks fit, provided the monthly rate of Rs. so be not exceeded, 


2) 5s. 27, ib,, & ss, 28—3r. 3) s. 488, Cr, Pr, Code. = 4) 489, ib, 
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Enforcement of order of maintenance.—A copy of the 
order of maintenance will be given withcut payment to the per- 
son in whose favour it is made, or to his guardian (if any), or 
to the person to whom the allowance is to be paid ; and such order 
will be enforceable by any Magistrate in any place where the per- 
son against whom it is made may be, on such Magistrate being 
satisfied as to the identity of the parties and the non-payment of 
the advance due.5 

Communications during marriage.—No person who is or 
has been married can be compelled to disclose any communica- 
tion made to him during marriage by any person to whom he is or 
has been married: nor will he be permitted to disclose any suclr 
communication, unless the person who made it, or his representa- 
tive in interest, consents, exced¢ in suits between married persons, 
or proceedings in which one married person is prosecuted for any 
crime committed against the other.® 

Separation deeds.—See “ Marriage.” 

Husband and wife as witness.—In all civil proceedings 
the parties to the syit, and the husband or wife of any party to 
the suit, are competent witnesses. In criminal proceedings against 
any person, the husband or wife of such person, respectively, is 
a competent witness.7 

Birth during marriage.—See “ Marriage.” 

Offences relating to marriage.— See “ Marriage.” 

Provisions of the Penal Code relating to husbands 
and wives.—A man cannot commit rape on his wife if she is 
over ten years old.8 He may, however, be indicted for aiding and 
abetting in a rape committed by others.9 The provisions of the 
Penal Code making it an offence to harbour (1) deserters™ ; (2) 
offenders? ; (3) an offender who has escaped from custody, or 
whose apprehension has been ordered,3 do not extend in the case 
of (1) to the harbouting by the wife; or in the case of (2) and (3) 
to the harbouring by the husband or wife of the offender or fugi- 
tive respectively. Under English law criminal acts not being 
heinous felonies, if committed by the wife in the presence of her 
husband, were presumed to be committed, under his coercion, 
and the husband only was punishable, Under the Penal Code 
these facts furnish no defence. When property is in the posses- 
sion of a person’s wife on account of that person, it is in that 
person’s possession within the meaning of the Penal Code.3—See 
passim “ Marriage” and “ Divorce and Matrimontal Law.” 


5) 5: 490, ib, 2) s, 212, ib, 

6) Evidence Act, s, 122. 3) s, 216, ib, 

7) & 120, ib. 4) Nad. H, C,. Rul, reth April 1870, 
8} Penal Cade, s. 375. cited in Mayne’s Penal Code, 
9g) 38t. Tr., gor. Pp. 64. 

x) s, 196, Penal Code, 5) Penal Code, s, 27. 


INCOME TAX. 
AutTuority—<Act II of 1886. 


The Act extends to the whole of British India, and applies 
also, within the dominions of Princes and States in India in 
alliance with Her Majesty, to British subjects in those dominions 
who are in the service of the Government of India or of a local 
vauthority established by the Governor-General in Council in the 
exercise of powers in that behalf. 

What is “salary.”—It includes allowances, fees, commis- 
sions, perquisites, or profits received, in lieu of, or in addition to, 
a fixed salary in respect of an office or employment of profit, but 
subject to any rules prescribed in this behalf, it does not include 
travelling, tentage, horse, or sumptuary allowance, or any other 
allowance granted to meet sfecific expenditure. 

Income means income and profits accruing and arising, or 
received in British India, and includes, in the case of a British 
subject within an allied State in India, any salary, annuity, pension, 
or gratuity payable to that subject by the Government or local 
authority established by the Governor-General in Council.3 

What is not Hable to income tax.—(z) rent or revenue 
derived from land which is used for agricultural purposes, and is 
either assessed to land-revenue, or subject to a local rate assessed 
and collected by officials of the Government as such; or (2) income 
derived from agriculture, or the performance by a cultivator or 
receiver of rent-in-kind of any process ordinarily employed by a 
cultivator or receiver of rent-in-kind to render the produce raised 
or received by him fit to be taken to market, or the sale by a cul- 
tivator or receiver of rent-in-kind of the produce raised or received 
by him when he does not keep a shop or stall for the sale of such 
produce (¢.g., an indigo or tea planter who manufactures indigo 
or tea grown by himself or received as rent and derives an income 
therefrom would be exempted: but the incomes of employés of 
tea or indigo concerns who are paid fixed salaries are liable to 
taxation: the income of an employé is not exempt merely by 
reason that his employer is exempt+;) (3) any building owned 
and occupied by the receiver of the rent or revenue of any such 
land as is referred to in clause (1), or by the cultivator or the 
receiver of rent-in-kind, of any land with respect to which or the 
produce whereof any operation mentioned in clause (2) is carried 


1) Act IT of 1886, s, 1. 2) s, 2, ib, 3) ib. 4) s. 5 (2), ib, 
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on, provided that the building is in the immediate vicinity of 
the land, and is a building which the receiver of the rent or 
revenue, or the cultivator or the receiver of the rent-in-kind, by 
reason of his connection with the land requires as a dwelling 
house, or as a store-house, factory, or other out building; or (4) 
any profits of a shipping company incorporated or registered 
out of British India, and having its principal place of business 
out of India, and its ships ordinarily engaged in sea-going traffic 
out of Indian waters; or (5) any income derived from property 
solely employed for religious or .charitable purposes; (6) 
any income which a person enjoys as a member of a company 
or of a firm or of a Hindu undivided family, when the 
company or the firm or the family is liable to the tax; or (7) sub- 
ject to any conditions and restrictions prescribed in this behalf, 
such portion not exceeding one-sixth of the income in respect of 
which a person would, but for this exception, be chargeable, as is 
deducted from the salary of the person under the authority or 
with the permission of Government for the purpose of securing 
a deferred annuity to him, or a provision to his wife or 
children after his death, or is paid by the person to an insurance 
company in respect of an insurance, or deferied annuity on his 
own life, or on the life of his wife; or (8) any interest on stock 
notes; or (9) salary of any officer, warrant officer, non- 
commissioned officer, or private of H. M.’s forces or 
H. M’s Indian forces who is not in an employment which, ac- 
cording to the ordinary practice, is held indifferently by military 
persons and civilians, and whose salary does not exceed Rs, soa 
per mensem ; or (10) any person, whose income from all 
sources is less than Rs. 500 per annum. An officer or 
servant is not exempt from taxation by reason only of the in- 
come of his employer being exempt therefrom under this section.5 

Revision of assessment: petition to Collector.—if any 
person objects to the amount at which he is assessed, or denies 
his liability to be assessed under clause 5 of the preceding table, 
he should apply by petition to the Collector to have the assess- 
ment reduced or cancelled. The petition should ordinarily be 
made within 30 days of assessment. It should be, as nearly as 
circumstances admit, in the form given in the following paragraph. 
The Collector will then fix a day and place for hearing and pass 
an ordér on the application.® 

Form of petition.—See page 306. 


so 


5) 3 5, ib, 6) ss. 25, 26, ib. 
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Form of petition.—To the Collector Of.....sssesseecetrenetaeeees 
: Thessreccsesee day Ofsereceee 18Q.. 
The Petition of A. B. 
Of. seeeee isi eciee ae gi vadeedtuseouanatseenes 

Sheweth as follows: 

1. Under Act No. II of 1886 your petitioner has been assessed 
in the sum of.........cupees for the year commencing the first day 
of April 189... 

2. Your petitioner’s income and profits accruing and arising 
from [here specify petitioner's trade, or other source or sources of in- 
come or profits, and the place or places at which such income or 
profits accrues or arise| for the year ending the........ etagets day of 
snevenen coveeslASl WELEseeeaeeee wsseeTupees [as will appear from the 
documents of which a list is presented herewith]. 

3. Such income or profits actually accrued and arose during 
a period of.............months and... days [here state exact 
number of months and days), 

4. During the said year your petitioner had no other income 
or profits. a 

Your petitioner therefore prays that he may be assessed accord- 
ingly [or that he may be declared not to be chargeable under 
the said Act]. 

(Signed) A. B. 

I, A. B., the petitioner named in the above petition, do 
declare that what is stated therein is true to the best of my in- 
formation and belief. 

(Signed) A. B. 


Appeal to Commissioner.—If a person feels himself ageriev- 
ed by the order of the Collector he may appeal to the Com- 
missioner of the Division if the amount of the assessment to 
which the petition relates is Rs. 250 or upwards. The Commis- 
sioner has also discretion to go into the matter if the assessment 
is below this sum.? 

Composition.—If a company or person desires to compound 
for the tax assessable under clause 3 or 5 of the table, as the case 
may be, the Collector may agree with the company or person for 
a composition for the tax on such terms and for such period as ° 
he thinks fit.3 The contract is a purely personal one and ceases, 
with the death, or insolvency of the person compounding : it does 
not relieve from liability to assessment a purchaser or assignee 
of the contractor. 

1) Norge.—These words are to be inserted 2) s.27, ib, 

if the petitioner relies on documents, 3) s. 31, ib, 


The list, if the petitioner so wishes, may 
be presented in a sealed envelope. 
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No suit can be brought in any Civil Court to set aside 
or modify any assessment made under this Act. 


Information to be given.—Any person so required must 
give information respecting the name of every inmate or lodger 
resident in any house used by him as a dwelling-house or let by 
him in lodgings and the name of employés in his service receiving 
salaries or emoluments amounting to Rs, 41-10-8 per mensem, 
or Rs. soo per annum, or upwards, whether resident in any 
stich house or not.s Trustees, &c., and agents must fuinish 
information, if required, of the names of the persons for 
,whom they are trustees, &c., or principals, and make returns 
of the income liable to assessment under clause 5 of the table.$ ° 
An officer or person exercising all or any of the powers of a 
Collector under the Act may, at the instance of any person 1e- 
specting whose assessment, or the amount thereof, any doubt 
exists, require any person to furnish the necessary information,? 
If the person who is required to furnish the information does 
rot do so he is liable to imprisonment for one month, or to a 
fine extending to Rs. 500, or to both.2 If the information 
given is false to his knowledge or belief, he 1s liable to imprison- 
ment for six months, or to a fine extending to Rs, 1,000, or to 
both.9 


4) 8. 39, ib. $} Ss. 42. 43, ib. a s. 48, ib, 
5) & 41, ib. 7) s.44, ib, 9) ib. 


’ 


INDEMNITV AND GUARANTEE. 


AutTnorities—Act IX of 1872 (Contract), Chapter VIII: Act XXVI of 188r 
(Negotiable Instruments), 


INDEMNITY, 

What is a contract of indemnity.—It is a contract by 
which one party promises to save the other from loss caused to 
him by the conduct of the promisor himself, or by the conduct 
of any other person?: eg., A contracts to indemnify B against 
the consequences of any proceedings which C may take against 
B in respect of a certain sum of Rs. 200, This is a contract of 
indemnity, A contract of indemnity may be express or implied, 
as in the case of an implied contract of indemnity between the 
assignee and assigner of a lease in respect of demands which 
may be made on the assignor by the lessor.? 

Rights and liabilities of indemnity holder when sued. 
—The promisee in a*contract of indemnity, acting within the 
scope of his authority, is entitled to recover from the promisor, 
(t) all damages which he may be compelled to pay in any suit 
in respect of any matter to which the promise to indemnify 
applies ; (2) all costs which he may be compelled to pay in any 
such suit, if, in bringing or defending it, he did not contravene 
the orders of the promisor, and acted as it would have been 
prudent for him to act in the absence of any contract of indem- 
nity, or if the promisor authoiized him to bring or defend the 
suit ; (3) all sums which he may have paid under the terms of 
any compromise of any such suit, if the compromise was not 
contrary to the orders of the promisor and was one which it 
would have been prudent for the promisee to make in the absence 
of any contract of indemnity, or if the promisor authorized him 
to compromise the suit.3—See “ Agency,” “ Guarantee.” 

GUARANTEE, 

A contract of guarantee is a contract to perform the pro- 
mise, or discharge the liability, of a third person in case of his 
default. The person who gives the guarantee is called the surety, 
the person in respect of whose default the guaraniee is given is 
called the principal debtor, and the person to whom the 
guarantee is given is called the creditor, A guarantee may be 
either oral or written,+ 

Consideration for guarantee.—Anything done, or any pro- 
mise made for the benefit of the principal debtor, may be a 


1) s. 124, Act IX of 1872, 3) 8. r25, Act IX of 1872, 
2) ILL. R., 5 Cal., 8x1. 4) 8. 126, 1b, 


* 


INDEMNITY AND GUARANTEE, 309 


sufficient consideration to the surety for giving the guarantee?: ¢.g., 
B requests A to sell and deliver to him goods on credit. A agrees 
to do so, provided C will guarantee payment. C guarantees the 
payment in consideration of A’s promise to deliver the goods. 
This is a sufficient consideration for C’s promise, because benefit 
to the surety himself is not necessary to support the considera- 
tion for his promise.5 

The Hability of the surety is co-extensive with that of the 
principal debtor, za/ess it 1s otherwise provided by the contract : 
eg., A guarantees to B the payment of a bill of exchange by C, 
the acceptor. The bill is dishonoured by C. A is liable not 
only for the amount of the bill, but also for any interest and 
charges which may have become due on it.® 


A continuing guarantee is one which extends to a series of 
transactions: ¢g,, A guarantees payment to B, a tea dealer, to 
the amount of £r1oo for any tea he may, from time to time, 
supply to C. B supplies C with tea to above the value of £100, 
and C pays B for it: afterwards B supplies © with tea to the value 
of £200. C fails to pay. The guarantee given by A was a con- 
tinuing guarantee, and he is accordingly liable to B to the extent 
of £100,7 A continuing guarantee may at any time be revoked 
by the surety, as to futwre transactions, by notice to the creditor,® 
and the death of the surety operates, in the absence of any contract 
to the contrary, as a revocation of a continuing guarantee, so far 
as regards future transactions. A continuing guarantee, given 
either to a firm or to a third person, in respect of the transactions 
of a firm, is, in the absence of agreement to the contrary, revoked 
as to future transactions by any change in the constitution of the 
firm to which, or in respect of the transactions of which, such 
guarantee was given.*—See “ Bonds,” 


Private agreement between co-sureties.—When two 
persons contract with a third peison to undertake a certain liabi- 
lity, and also contract with each othe: that one of them shall be 
liable only on the default of the other, the third person not being 
a party to such contract, the liability of each of such two persons 
to the third person under the first contract is not affected by the 
existence of the second contract, although such third person may 
have been aware of its existence?: ¢g., A and B make a joint 
and several promissory note to C. A makes it, in fact, as surety 
for B, and C knows this at the time when the note is made. 
The fact that A, to the knowledge of C, made the note as surety 
for B, is no answer to a suit by C against A upon the note. 


8) s, 227, ib. 9) 8, 129, ib. 9} s. 131, ib. 2) §, 132, ib, 
6} s, 128, ib, 8) s, rg0, ib, I) S, 200, 1b. 
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Discharge of surety.—(1) Any variance made without the 
surety’s consent, in the terms of the contract between the prin- 
cipal and creditor, discharges the surety as to transactions sadse- 
guentto the variance’ ; (2) the surety is discharged by any contract 
between the creditor and the principal debtor, by which the prin- 
cipal is released, or by any act or omission of the creditor, the legal 
consequences of which is the discharge of the principal debtor,¢ 
This rule is based on the principle that the engagement of a 
surety is accessory to a principal obligation, and that as an acces- 
sory obligation cannot exist without its principal, the extinction of 
the latter necessarily induces that of the former; (3) a contract 
between the creditor and the principal debtor, by which the 
creditor makes a composition with, or promises to give time to, 
or not to sue the principal debtor dischaiges the surety, unless the 
latter assents to such contract.s (4) But when the holder of an 
accepted bill of exchange enters into any contract with the acceptor 
which, under ss. 134 or 135 (v. anze), would discharge the other 
parties, the holder may expressly reserve his right to charge the 
other parties, and in such case they are not discharged.® (5) If 
the creditor does any act which is inconsistent with the rights of 
the surety, or omits to do any act which his duty to the surety 
requires him to do, and the eventual remedy of the surety him- 
self against the principal debtor is impaired, the surety is dis- 
charged,? 

A surety, however, is not discharged in the following 
cases ; (t) where a contract to give time to the principal debtor, is 
made by the creditor with a third person and not with the principal 
debtor, the surety is not discharged: eg., C, the holder of an 
over-due bill of exchange drawn by A as surety for B, and accepted 
by B, contracts with M to give time to B. A is not discharged? ; 
(2) mere forbearance on the part of the creditor to sue the princi- 
pal debtor, or to enforce any other remedy against him does not 
discharge the surety, in the absence of any provision in the 

. guarantee to the contrary? ; (3) when there are co-sureties, a release 
by the creditor of one of them docs not discharge the others ; 
neither does it free the surety so released from his responsi- 
bility to the other suretics. It is therefore not necessary in 
India for a creditor who wishes to release one surety, and, at the 
same time, to maintain the guarantee given by the other suretics, 
either to reserve his remedics against the latter or to obtain their 
consent.* 


3) s. 233, ib, 8) 8s, 136, ib, 
4) Ss. x34, ib, 9) & 137, ib, 
5} & 235, ib. I) 8 138, ib., see Cunningham and 
6) Act XXVI of 188r, s. 40, Shephard’s Contract Act, p. 308, 


7) +s. 139, Act IX of 1872, 6th edition, 
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Right of surety on payment or performance.—Where a 
guaranteed debt has become due, or default of the principal 
debtor to perform a guaranteed duty has taken place, the surety, 
upon payment or performance of all that he is liable for, is invest- 
ed with all the rights which the creditor had against the principal 
debtor. He is also entitled to the benefit of every security 
which the creditor has against the principal debtor at the time 
when the contract of suretyship is entered into, whether the surety 
knows of the existence of such security or not ; and if the credi- 
tor loses, or without the consent of the surety, parts with such 
security, the surety is discharged to the extent of the value of the 
security.3 

A guarantee is invalid—(z) when it has been obtained by 
means of misrepresentation made by the creditor, or with his 
knowledge or consent, concerning a material part of the transac- 
tion ; (2) when the creditor has obtained it by means of keeping 
silence as to a material circumstance ; (3) where a person gives 
a guarantee upon a contract that the creditor shall not act upon 
it until another person has joined in it as co-surety, the guarantee 
is not valid if that other person does not join.+ 

Indemnification of surety.—In every contract of guarantee 
there is an implied promise by the principal debtor to indemnify 
the surety ; and the surety is entitled to recover from the principal 
debtor whatever sum he has nghtfully paid under the guarantee, 
but no sums which he has paid wrongfully.5 

Contribution of co-sureties.—Where two or more persons 
are co-sureties for the same debt or duty, either jointly or sever- 
ally, and whether under the same or different contracts, and 
whether with or without the knowledge of each other, the co- 
sureties, in (he absence of any contract to the contrary, are liable, 
as between themselves, to pay each an egual share of the whole 
debt, or of that part of it which remains unpaid by the principal 
debtor. Co-sureties who are bound in different sums are liable 
to pay equally as far as the limits of their respective obligations 
permit. 

Suretyship in the case of negotiable instruments.— 
The maker of a promissory note or cheque, the drawer of a bill 
of exchange until acceptance, and the acceptor, are, in the absence 
of a contract to the contrary, respectively liable thereon as princi- 
pal debtors, and the othgy parties as sureties for the maker, drawer, 
or acceptor, as the case may be. As between the parties so liable 


2) s, 140, ib,, see“ Aforigage,” “* Bills 3) Ss. 142, ib, 
of Exchange and Promissory 4} SS, 142, 143, 144, ib, 
Notes,” and “' Transfer of Pro- 5) s. 145, ib, 
perty.” 6) ss, 146, 147, ib, 
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as sureties, each prior party is, in the absence of a contract to the 
contrary, also liable thereon as a principal debtor in respect of 
each subsequent party: ¢g., A draws a bill payable to his own 
order on B, who accepts. A afterwards indorses the bill to C,C 
to D, and D to E. As between E and B, Bis the principal debtor, 
and A, C and D are his sureties, As between E, and A, A is the 
principal debtor and C and D are his sureties, As between E 
and C, C is the principal debtor, and D is his surety7—(v. ante) 
“ Discharge of Surety.” 


7) s&. 37, 38, Act XXVI of 1882, 


INJUNCTIONS. 


AUTHORITIES—Civil Procedure Coe tetle XXXV: Act I of 1877 (Specific 
EL1Cl )e 

Specific relief is a form of relief which is given (a) by taking 
possession of certain property and delivering it to a claimant 
(see “ Possession”); (6) by ordering a party to do the very act 
which he is under an obligation to do, #4, by ordering “ specific 
performance” (see “‘ Contract”) ; (c) by determining and declaring 
the rights of parties otherwise than by an award of compensation 
as by a “declaratory decree” (see “ Judgments and Decrees”) ; (a) 
by appointing a 1eceiver (see “ Receivers”); (e) by preventing a 
party from doing that which he is under an obligation not to do, 
Specific relief granted in this form is called preventive relief,* 
and preventive relief is granted at the discretion of the Comt by 
an order called an injunction which may pe either temporary or 
perpetual? It is entirely a matter of discretion with the Court 
either to grant, or to refuse to grant, an injunction. But this dis- 
cretion 1s not arbitrary, but such that it can be corrected by a 
Court of Appeal. 


TEMPORARY INJUNCTIONS, 


Temporary injunctions are such as are to continue until a 
specified time, or until the further order of the Court. They may 
be granted at any period of a suit, and may be applied for on an 
interlocutory motion in the suit upon notice to the other side. 
They are regulated by the Code of Civil Procedure.3 In certain 
urgent cases notice may be dispensed witht An order for an in- 
junction may be discharged, or varied, or set aside by the Comt on 
application by any party dissatisfied with the orders An injunc- 
tion to a corpouation is binding on its members and officers.® 

When granted: (a) against waste during the suit. —If 
it is proved in any suit (a) that any property in dispute in the suit 
is in danger of being wasted, damaged, or alienated by any party 
to the suit, or wrongfully sold in execution of a decree, or (4) 
that the defendant threatens, or is about to remove or dispose 
of his property with intent to defraud his creditors, the Court may 
grant a temporary injunction to restrain such act, or give such 
other order for the purpose of staying and preventitig the wasting, 

x} Act I of 1877, s. 5. 4) Civ, Pr, Code, 5, 49.4. 


2) 8 52, tb, 5) 5, 496, ib, 
3) Act I of 1877, &. 53. 6) s, 495, ib, 
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damaging, alienation, sale, removal, or disposition of the property, 
as the Court thinks fit.7 

(b) To restrain breach of contract or injJury.—-A plaintiff 
may in any suit for restraining the defendant from committing a 
breach of contract or other injury (whether compensation be claim- 
ed in the suit or not), at any time after the commencement of the 
suit, and either before or after judgment, apply to the Court for 
a temporary injunction to restrain the defendant from committing 
the breach of contract or injury complained of, or any breach of 
contract or injury of a like kind arising out of the same contract, 
or relating to the same property or right. In case of disobedience, 
this or the injunction mentioned in the last paragraph may be 
enforced by the imprisonment of the defendant for a term not 
exceeding six months, or the attachment of his property, or both, 
If the property is attached, the attachment will not remain in force 
for more than one year, at the end of which time, if the defen- 
dant has not obeyed the injunction, the property attached may be 
sold, and out of the proceeds the Court may award to the plaintiff 
such compensation as ft thinks fit, and pay the balance, if any, to 
the defendant. Any injunction may be discharged, varied, or set 
aside by the Court.? 

Compensation for issue of.—If it appears to the Court that 
an injunction which it has granted was applied for on insufficient 
grounds, or if, after the issue of the injunction, the suit is dismiss- 
ed, or judgment is given against the plaintiff by default or other. 
wise, and it appears to the Court that there was no probable 
ground for instituting the suit, the Court may, on the application 
of the defendant, award against the plaintiff in its decree a sum, 
not exceeding Rs. 1,000, as compensation to the defendant for 
the expense or injury caused to him by the issue of the injunction, 
The Court cannot award a larger amount than it might decree in 
a suit for compensation, An award so given bars any suit for 
compensation in respect of the issue of the injunction.9 


PERPETUAL INJUNCTIONS. 


A perpetual injunction can only be granted by the decree 
made at the hearing and upon the merits of the suit. The defen- 
dant is perpetually enjoined by such injunction from the assertion 
of a right, or from the commission of an act, which would be con- 
trary to the rights of the plaintiff 

It may be granted to prevent the breach of an obligation 
existing in favour of the applicant, whether expressly or by impli- 
cation, When such obligation arises from contract, the question 


7) & 492, ib, 8) 85.493, 496, ib, 9) s, 497, ib, x) Actlof 1897, 5. 53 
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becomes one of specific performance of contract, and the Court 
will be guided by the rules and provisions relating thereto (see 
“ Contract”), Apart from contract, when the defendant invades or 
threatens to invade the plaintiff's right to, or enjoyment of, pro- 
perty, the Court may grant a perpetual injunction in the following 
cases,? uéz.- (1) Where the defendant is a trustee of the proper- 
ty for the plaintrff: eg, A, a trustee for B, is about to make an 
imprudent sale of a small part of the trust property. B may 
sue for an injunction to restrain the sale, even though compen- 
sation in money would have afforded him adequate relief.3 (2) 
Where there exists no standard for ascertaming the actpal 
damage caused, or likely to be caused, by the invasion: eg., A, 
a Hindu widow in possession of her deceased husband’s estate, 
threatens to cut down certain ornamental trees in a park belong- 
ing to the estate: she may be restrained by a perpetual injunc- 
tion at the instance of the heir-expectant.t (3) Where the in- 
vasion is such that pecuniary compensation would not afford 
adequate relief: ¢.g., A, B, and C are members of an undivided 
Hindu family. A cuts timber growing onthe family property, 
and threatens to destroy part of the family-house and to sell 
some of the family utensils. Band C may sue for an injunction 
to restrain him.s (4) Where it is probable that pecuniary com- 
pensation cannot be got for the invasion: eg., A, the owner of 
certain houses in Calcutta, becomes insolvent. B buys them from 
the Official Assignee, and enters into possession. A persists in 
trespassing on and damaging the houses, and B is thereby com- 
pelled, at considerable expense, to employ men to protect the 
possession. B may sue for an injunction to restrain further acts 
of trespass. (5) When the injunction is necessary to prevent 
a multiplicity of judicial proceedings: ¢g., A improperly uses the 
trade-mark of B. B may (if his use of the trade-mark is honest) 
obtain an injunction to restrain the user, besides claiming damages 
for a particular infringement or infringements,” 


An injunction cannot be granted (1) to stay a judicial 
proceeding pending at the institution of the suit in which the 
injunction is sought, unless such restraint is necessary to prevent 
a multiplicity of proceedings ; (2) to stay proceedings in a Court 
not subordinate to that from which the injunction is sought ; (3) 
to restrain persons from applying to any legislative body; (4) to 
interfere with the public duties of any department of the 
Government of India, or the Local Government, or with the 
sovereign acts of a Foreign Government; (5) to stay proceed- 
ings in any eriminal matter ; (6) to prevent the breach of a con- 


3 §, Sq, 2b. 4) illust. m, ib. 6) illust. 0, 1b, 
3) ulust. f, tb, 5) illust, n, ib, 7) illust, w, 1b. 
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tract, the performance of which would not be specifically enforced 
(see “ Contract”), But when a conttact comprises an affirmative 
agreement zo do a certain act, coupled with a negative agreement, 
express or implied, zof fo do a certain act, the Court will grant an 
injunction to perform the negative agreement, although it may not 
be able to compel specific performance of the affirmative agrec- 
ment, provided that the applicant has not failed to perform his part 
of the contract®: ¢g., A contiacts with B to sing for 12 months at 
B’s theatre, and not to sing in public elsewhere. B cannot ob- 
tain specific performance of the contract to sing (v. '* Condract”) ; 
but he is entitled to an injunction restrainmg A from singing at 
any other place of public entertainment? ; (7) to prevent on the 
ground of nuisance, an act of which it is not reasonably clear 
that it will be a nuance; (8) to prevent a continuing breach in 
which the applicant, has acquiesced; (9) when equally efficaci- 
ous relief can certainly be obtained by any other usual mode of 
proceeding, except in case of breach of trust; (ro) where the 
conduct of the applicant or his agents has been such as to dis- 
entitle him to the assstance of the Court; (11) where the appli- 
cant has no personal interest in the matter.* 

Mandatory injunction.— The ordinary object of injunctions 
is prevention only. But when, to prevent the breach of an obli- 
gation, it is necessary to compel the performance of certain acts 
which the Court is capable of enforcing, the Court may, in its 
discretion, grant an injunction to prevent the breach complained 
of, and alsa to compel performance of the requisite acts*: ¢g., 
A, by new buildings, obstructs lights, to the access and use ot 
which B has acquired a right. B may obtain an injunction not 
only to restrain A from going on with the buildings, du? also to 
pull down so much of them as obstructs B’s lights.3 


8) s. 57, ib. 1) $s. 56, 57, ib, 3) illust, a, tb. 
9) iMust, ¢, 1b, 2) % 55,1b, 


INSOLVENCY. 


AUTHORITIES—1zI and 12 Vic., cap. 21 (Indian Insolvent Act): and Civil 
Procedure Code, 


In CaucuTta, Mapras, anD Bompgay. 


Traders and non-traders.—There is no distinction made 
between traders and non-traders in the present English Law of 
Bankruptcy. In the Indian ‘Insolvent Act, however, such a dis- 
tinction is made both in the provisions as to adjudications of 
insolvency obtained by creditors, and as to the circumstances 
under which the Court will grant an order of final discharge. 

Order of proceedings in insolvency.—(1) Petition for 
declaration of insolvency made either by the debtor himself or his 
creditors ; (2) vesting order, vesting all the insolvent’s property 
in the Official Assignee; (3) filing of insolvent’s schedule, set- 
ting out the amount of his property and thenumber of his credi- 
tors and debtors ; (4) interim order of protection, protecting 
the insolvent from arrest until the hearing; (5) hearing of the 
petition ; (6) personal discharge of the insolvent, z.¢, further 
protection from arrest and (if necessary) immediate discharge 
from custody ; (7) final discharge of the insolvent. 

Petition by insolvent debtor.—Any person being a trader 
or non-trader who: (1) is in prison within the respective limits 
of the towns of Calcutta, Madras, and Bombay for any debt, 
damages, costs, or money liable to be paid either solely or jointly 
with another, or for contempt of Court for non-payment of money 
only, or of costs taxed or untaxed ; or who (2) resides within the 
jurisdiction of any of the High Courts in the above-mentioned 
towns, and being indebted on account of any such liability, is in 
insolvent ciicumstances, may at any time apply by petition to 
the Court for the relief of insolvent debtors within the presi- 
dency, in which he may then be, for the benefit of the provisions 
of the Insolvent Act. Persons jointly indebted may apply jointly 
by petition.” 

Acts of insolvency of non-trader on which creditor 
may petition.—An insolvent not being a tiader, who lies in 
prison in the above-mentioned towns for debt, damages, costs, 
or contempt for non-payment of costs, and does not make satis- 
faction within 21 days, commits an act of insolvency on which 
any of his creditors entitled to payment of the debt, &c., may 
present a petition praying that the debtor be adjudicated an 


1) s. 5, 12 and 12 Vic,, cap, 22, 
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insolvent. The Court may decide that the debtor has commit- 
ted an act of msolvency, and may also on the petition of the 
debtor, and upon proof of notice to the creditors or creditor upon 
whose petition he has been adjudged an insolvent, revoke or 
confirm such adjudication.? 

Acts of insolvency of trader on which creditor may 
petition.—Any person being a trader who: (rt) has been in 
prison for 21 days for debt; or (2) with intent to delay or defeat 
his creditors either (2) departs from the limits of the jurisdiction 
of any of the High Courts; or (4) (with like intent) departs from 
his usual place of business or abode within the limits of the said 
jurisdiction ; or (¢) (with like intent) makes a fraudulent gift, grant, 
conveyance, or transfer of any of his lands, money, or goods; or 
(d) fraudulently (and with like intent) allows his lands, money, 
or goods to be taken in execution, attached, or sequestered, may, 
on the petition ofa creditor, or of two or more persons being 
partners in trade and creditors to the amount of Rs. 500, or of 
any two creditors to the amount of Rs. 700, or of any three or 
more creditors to tht amount of Rs. 1,coo, be adjudicated an 
jnsolvent, The Court may, however, upon the petition of the 
person so adjudged to be insolvent, and upon proot of notice to 
the creditor or creditors upon whose petition such adjudication 
has been made, revoke or confirm such adjudication.3 


Vesting order,--Upon the filing of any petition by a debtor, 
or adjudication by the Court, property of every kind belonging 
to the debtor (excepz the wearing apparel, hedding, and other such 
necessaries of himself and his family, and the working tools and 
implements of himself and his family not exceeding the value of 
Rs, 300) vest in the Official Assignee of the Court, who has full 
powers thercby to possess himself of all the property of the 
debtor and to recover any debt or property that may be due to 
him.4 

Effect on vesting order of dismissal of petition,—If 
after a vesting order has been made, the petition of insolvency is 
dismissed or the adjudication set aside, the vesting order becomes 
null and void, but all acts done by the Official Assignee whilst it 
was in force are good and valid.s 

Schedule,--A debtor when petitioning for relief, or when 
adjudicated an insolvent by his creditors, must deliver to the 
Court a schedule, in one portion setting out his property (called 
the “estate paper”) and in another a list of his debtors and 
creditors, and the amount of the debts due from, or owing to 
them 


2) s, 8, ib, 3) 5.9, ib. 4) s. 7, ib, 5) ib, 
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Interim order of protection.—The Court may, ifit thinks 
fit, after the necessary schedule has been filed, make an duderin 
order for the protection of the insolvent from arrest. Such an 
order may apply either to all the debts or liabilities mentioned 
in the schedule, or to any of them as the Court thinks fit. The 
effect of the order is to protect the insolyent from being arrest- 
ed, or detained in prison for any debt or liability to which the 
order applies, z#i/ the hearing of the case.® 

The hearing.—-After the petition and schedule of the insol- 
vent have been filed, or after adjudication and filing of the 
schedule, the creditors are served with a notice appointing a 
day for hearing the petition of the insolvent and any other appli- 
cations in the matter of the insolvency. On the day appointed, 
the insolvent or any creditor will be heard in support of, or in 
opposition to, the petition, or against, or in support of, the order 
of adjudication. The Court may, either on the day of hearing 
or any other day, summon the insolvent’s wife, or any person who 
may be known or suspected to be indebted to the insolvent, or 
to have any property of the insolvent in his possession, or any 
one who may be able to give information respecting the estate or 
dealings of the insolvent. The debtor is then either declared an 
insolvent or not, as the case may be, and a day fixed for proof 
of such claims by the creditors as are not admitted by the 
insolvent, Subsequently a day is fixed, on notice, for the making 
of a dividend (if any). On this day all parties interested are 
heard, as also all objections to the schedule of the insolvent and 
to the account and conduct of the assignee. The claims of any 
creditor not previously heard or determined are dealt with by 
the Court. A dividend is either then declared, or its declaration 
postponed, as the case may be.” 

Personal discharge.—The Court may declare that an insol- 
yént is entitled to his personal discharge. The effect of such a 
declaration is to protect the person of an insolvent from arrest in 
respect of all demands inserted in the schedule or established in 
the same Court. The granting of personal discharge is within 
the discretion of the Court. It will depend mainly on the con- 
duct of the insolvent in the incurring of the debts which have 
brought about his insolvency. An insolvent who fraudulently 
conceals his effects, destroys or falsifies his books, gives 
undue preference to any of his creditors, may be punished 
with imprisonment for a period not exceeding two years, and his 
personal discharge postponed until the expiration of that period.9 
An insolvent who fraudulently contracts debts, or raises a 

6) s, 3, ib, 8) 5. 47, ib. 
7) $8. 35—41, ib, | Ss. 50, ib, 
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vexatiotis or frivolous defence is not entitled to his dischatge,t 
Any creditor may oppose the personal dischatge of an irtsolvent. 
An orderof discharge (except in cases of appeals) is final and 
conclusive, unless obtained fraudulently, or, issued erroneously.? 
An insolvent though discharged may be at-any time (at the 
request of the Official Assignee) further examined touching his 
estate.3 : 

Final discharge of non-trader.—An insolvent zo¢ being 
a trader may, whenever his estate has sufficed to pay one-third of 
his debts, ov where the majority in number and value of his credi- 
tors consent to such an application, apply for an order of final 
discharge.4 

Final discharge of trader.—The Court may, on the appli- 
cation of an insolvent ¢vader (provided he has filed his schedule) 
at any time make an order for his final discharge.s 


Procedure in making order.—An order wisz is first made’ 
and notices issued to the creditors. On the further hearing the 
Court will either dismiss the petition for final discharge, or make 
the former order absolute. Any creditor may oppose the final 
discharge. 

The effect of a final discharge differs in the case of traders 
and non-traders. In the case of the former the effect of the order, 
generally speaking, is to discharge the insolvent trader personally 
and also his after-acquired property from all demands, except 
debts due to the crown, and debts and liabilities incurred by fraud 
ot fraudulent breach of trust.6 In the case of a non-trader the 
effect of the order is to discharge the insolvent personally and all 
his after-acquired property from the demands only of those credi- 
tors named in the order sz.7 

Special Assignee.—-In each of the presidencies there is an 
Official Assignee, who is generally the assignee of every insol- 
vent’s estate and effects, If, however, at any time after the making 
of a vesting order any creditor or creditors of the insolvent wish 
the property of the insolvent to be invested in some person or 
persons chosen by them, they may present a petition to that effect 
to the Court. The latter will appoint a time and place for 
election when all creditors whose debts amount to Rs, too or” 
upwards who are included in the schedule, or who have proved their 
debts, are entitled to vote. The person or persons so chosen will 
be appointed by the Court Special Assignee or Assignees of the 
estate of the insolvent. Special Assignees may be removed by 
order of Court in case of unwillingness to act, removal from out 


zr) $8. 51, 1b. 3) 8. 58, 2b. 5) s. 60, ib, z} S. 59; tb. 
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ofthe jurisdiction of the Court, incapacity or misconduct.” The 
remuneration .of the special assignee must be fixed by the 
- creditors at the time of election." *s 

After the vesting order, no distress for rent previously 
due cat be made by the landlord on the goods and effects of the 
insolvent? The landlord must prove for the amount due, and is 
‘entitled only to receive a dividend with the other creditors. He 
will be entitled to distrain if the insolvent’s petition is dismissed 
or the adjudication set aside. 

Property in the order and disposition of an insolvent 
deemed his property.—lIn order to protect the general credit- 
ors of a trader from the consequences of false credits which 
might be obtained by an insolvent, if allowed to have the posses- 
sion and disposition of property not really his own, any goods 
which at the time of petition or adjudication are in the possession, 
order, or disposition of an insolvent, by the consent and permis- 
sion of the true owner, and of which property such insolvent is 
reputed owner, or of which he has taken upon him the sale, alter- 
ation, or disposition as owner, is deemed to be his property, and 
will, on the making of a vesting order, become vested in the Official 
Assignee.3 

‘Void and fraudulent conveyances.—A voluntary convey- 
ance, assignment, or transfer of any estate, goods, or effects what- 
ever to any creditor, or to any person in trust for any creditor by 
an insolvent, if made by him when in insolvent circumstances, 
and within two months before the date of the petition or adjudi- 
cation of insolvency, ov if made with the view or intention of 
petitioning the Court for his discharge from custody or of com- 
initting an act of insolvency, is fraudulent and void against the 
assignee of such insolvent.4 

Wages of servants and clerks.—See ‘Masters, Servants 

and Apprentices.” 
‘ Position of parties indebted to the insolvent.—Persons 
indebted to, or holding property (except stocks) of an insol- 
vent after his petition or adjudication and before his final dis- 
charge may, upon the petition of any assignee or creditor whose 
,debt has been proved, be compelled to deliver over such pro- 
perty, or pay such debts, to the assignee. Such delivery and pay- 
ment is a good discharge against all persons whatsoever to all 
intents and purposes.5 

Insolvent married women.—See “ Husband and Wife.” 

Pending suits in any Court in British India against an in- 
solvent at the time of insolvency, and all proceedings therein 


9) s. 18, 1b, 2) s, 22, ib, 4) 8. 24, 1b. 
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may be stayed so far as relates to debts contained in the insol- 
vent’s schedule.® 

Insolvent lunatics.—See “ Lunacy.” 

Appeals,—Any person aggrieved by any adjudication order or 
proceeding of any Insolvent Court may appeal within one 
month,” 

In tHE Morussit. 
AutHority—Civil Procedure Code, Ch. XX. 

Application for declaration of insolvency.—Any judg- 
ment-debtor arrested or imprisoned in execution of a decree for 
money, or against whose property an order of attachment has been 
made in execution of such a decree, may apply in writing to be 
declared an insolvent. Any holder of a decree for money may 
apply in writing that the judgment-debtor may be declared an 
insolvent. Every such application must be made to the District 
Court within the local limits of whose jurisdiction the judgment- 
debtor resides, or is in custody,® or to such other Court as the 
Local Government has by notification invested with insolvency 
jurisdiction.9 7 

Contents of application by judgment-debtor.—The ap- 
plication, when made by the judgment-debtor, must be signed and 
verified and must set forth (@) the fact of his arrest or imprison- 
ment, or that an order for the attachment of his property has 
been made, the Court by whose order he was arrested or imprison- 
ed, or by which the order of attachment was made, and, where 
he has been arrested or imprisoned, the place in which he is in 
custody ; (2) the amount, kind, and particulars of his property, and 
the value of any such property not consisting of money ; (¢) the 
place or places in which such property is to be found ; (@) his will- 
ingness to put it at the disposal of the Court; (e) the amount 
and particulars of all pecuniary claims against him ; and (/) the 
names and residences of his creditors, so far as they are known 
to, or can be ascertained by, him.* 

By decree-holder.—The application when made by the holder 
of a decree for money must be signed and verified, and must set 
forth the date of the decree, the Court by which it was passed, 
the amount remaining due thereunder, and the place where the | 
judgment-debtor resides or is in custody.? 

Procedure at hearing.— The Court will fix a day for hear- 
ing after notice given to the holder of the decree, and the other 
creditors where the applicant is the juadgment-debtor or (where the 
applicant is the decree-holder) on the judgment-debtor and other 
persons claiming to be creditors. On the day.so fixed, the Court 


6) Ss. 49. 8) s. 344, Civ. Pr. Cy 2} S. 345, ib. 
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will examine the judgment-debtor, in the presence of the persons 
‘on whom notice has been served or their pleaders, as to his then 
circumstances and as to his future means of payment, and will 
hear the said decree-holder, the other creditors mentioned in the 
application, and any other persons alleging themselves to be 
creditors, in opposition to the judgment-debtor’s discharge ; and 
will, if it thinks fit, grant time to the decree-holder and other cre- 
ditors or persons to adduce evidence showing that the judgment- 
debtor is not entitled to be declared an insolvent.3 
Declaration of insolvency.—If the Court is satisfied (a) 
that the statements in the application are substantially true; (4) 
that the judgment-debtor has not, with intent to defraud his cre- 
ditors, concealed, transferred, or removed any part of his property 
since the institution of the suit in which was passed the decree in 
execution of which he was arrested or imprisoned, or the order of 
attachment was made, or at any subsequent time ; (c) that he has 
not, knowing himself to be unable to pay his debts in full, reck- 
lessly contracted debts or given an unfair preference to any of his 
creditors by any payment or disposition df his property; (d) 
that he has not committed any other act of bad faith regarding 
the matter of the application, the Court may declare him to be 
an insolvent, and may also, if it thinks fit, make an order appoint- 
ing a receiver of his property, or, if it does not appoint such 
receiver, may discharge the insolvent. If the Court is not so satis- 
fied it will make an order rejecting the application.+ 
Proof of debts.—The creditors mentioned in the application, 
and any other persons alleging themselves to be creditors of the 
insolvent, must then produce evidence of the amount and parti- 
culars. of their respective pecuniary claims against him; the Court 
will by order determine the persons who have proved themselves 
to be the insolvent’s creditors and their respective debts; and 
will frame a schedule of such persons and debts ; the declaration 
of insolvency then becomes, and has the effect of, a decree in 
favour of each of the creditors for their respective debts.5 
Partners.—A partner in an insolvent firm, or, when he has 
died before the insolvency, his legal representative, cannot prove 
in competition with the creditors of the firm,6 
Oreditor not mentioned in schedule.—Any creditor of 
the insolvent who is not mentioned in the schedule may apply 
to the Court for permission to produce evidence of the amount 
and particulars of his pecuniary claims, against the insolvent, and 
if he proves his claim, his name will be inserted in the schedule,” 


3) SS. 347, 350, ib. 5) s. 352, Ib, 5. 353, ih. 
3} Ss. 351, ib. 6) ib. > 7) ooo) 


324 INSOLVENCY. 


Alteration of schedule. — Any creditor mentioned in the 
schedule may apply to the Court for an order altering the sche- 
dule so far as regards the amount, nature, or particulars of his own 
debt, or to strike out the name of another creditor, or to alter the 
schedule so faras regards the amount, nature, or particulars of the 
debt of another creditor.® 

Hffect of appointing receiver. — An order appointing a 
receiver has the effect of vesting in the receiver 2// the insolvent’s 
property (except properties not liable to attachment or sale—See 
“ Attachment,” p. 72), whether set forth in his application or not. 

His duties. The receiver must give security and possess 
himself of all the property of the insolvent (not specially ex- 
cepted as above) and must proceed under the direction of the 
Court (@) to convert the property into money; (4) to pay 
thereout debts, fines, and penalties (if any) due by the insolvent 
to Government; (c) to pay the decree-holder’s costs; (¢) to 
discharge, according to their respective priorities, all debts se- 
cured by mortgage of the insolvent’s property; (e) to distribute 
the balance among the scheduled creditors rateably according 
to the amounts of their respective debts, and without any prefer- 
ence. The receiver is entitled to a commission, to be fixed by 
the Court, not exceeding the rate of five per centum upon the 
amount of the balance so distributed. The surplus, if any, 
must be given to the insolvent or his legal representative, In 
local areas where the execution of decrees has been placed in 
the hands of the Collector, the powers of the receiver are specially 
defined and limited,? 


Discharge of insolvent: future liability.—On the receiver 
certifying that the insolvent has placed him in possession of his 
property, or has done everything in his power for that purpose 
the Court may discharge the insolvent upon such conditions (if 
any) as it thinks fit? An insolvent so discharged or discharged 
by order of the Court when it does not appoint a receiver (v, azze) 
cannot be arrested, or imprisoned, on account of any of the 
scheduled debts.7 But (subject to the provisions in the next 
paragraph) his property, whether previously or subsequently acquir- 
ed (save the particulars exempted from attachment (v. ane), and 
except the property vested in the receiver) will, by order of the 
Court, be liable to attachment and sale until the debts due to the 
scheduled creditors are satisfied to the extent of one-third, or until 
the expiry of twelve years from the date of either of the above- 
mentioned orders of discharge.+ 
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Discharge from all future liability. — If the aggregate 
amount of the scheduled debts is two hundred rupees or a less 
sum, the Court may, and in any case after the scheduled debts 
have been satisfied to the extent of one-third, or after the expiry 
of twelve years from the order of discharge, the Court will declare 
the insolvent so discharged absolved from further liability in re- 
spect of such debts.s 

Dishonest applicants. —- Whenever, at the hearing of an 
application for declaration of insolvency, it is proved that the 
applicant has (2) been guilty,.in his application, of any conceal- 
ment, or of wilfully making any false statement as to the debts 
due by him, or respecting the property belonging to him, whether 
in possession or in expectancy, or held for him in trust ; (4) 
fraudulently concealed, transferred, or removed any property ; or 
(c) committed any other act of bad faith regarding the matter of 
the application, the Court will, at the instance of any of his cre- 
ditors, sentence him to imprisonment fora term which may extend 
to one year from the date of committal; or may, if it think fit, 
send him to the Magistrate to be dealt with*according to law.§ 

Calcutta, Madras, Bombay.—None of the foregoing pro- 
visions apply to any Court having jurisdiction within the limits 
of the towns of Calcutta, Madras, or Bombay,7 or extend or apply 
to any Judge of a High Court in the exercise of jurisdiction as an 
Insolvent Court. 

Administration of insolvent estate.—In the administra- 
tion by the Court of the property of any person, if such property 
proves to be insufficient for the payment in full of his debts and 
liabilities, the same rules are observed as to the respective rights 
of secured and unsecured creditors, and as to debts and liabilities 
proveable, and as to the valuation of annuities and future and 
contingent liabilities respectively, as may be in force for the time 
being with respect to the estates of persons adjudged insolvent ; 
all persons who in any such case would be entitled to be paid 
out fo such property may come in under the decree for its admin- 
istration, and make such claims against it as they may be entitled 
to do, These provisions apply both in the Mofussil and in the 

_ Presidency towns.® 
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AurTHorities—Act IX of 1872 (Contract): Act III of 1874: Act VI of 1882: 
Act XV of 1877: Act IV of 1882: Act V of 1866; Crawley's Life Insurance: 
Arnould’s Maine Insurance: Evidence Act: and cases cited. 


Lire. 
Crawley's Life Insurance : Contract Act : Aet III of 1874: Evidence Act ; Acts VI 
of 1882: XV of 1877: IV of 1882, and cases cited. 

A life policy is simply a contract that in consideration 
of a certain annual payment the company will pay at a future time 
a fixed sum calculated by them with reference to the value of the 
premiums which are to be paid in order to purchase the postponed 
payment.* It is a contract made once for all with a condition to 
be performed de anno in annum, and if the condition is not per- 
formed in any year the contract is at an end.2 The English 
Statutes as to marine’and other policies do not apply to India.3 

Who can insure.—Insurance being a contract entered into 
between the person granting the insurance (the insurer) and the 
person effecting it (the insured) by an instrument in writing called 
a policy, any person may insure who may contract, and the general 
incapacity of infants and lunatics therefore extends to contracts 
of life insurance. See “ Contract.” Any married woman may 
effect a policy of life insurance on her own behalf and indepen- 
dently of her husbandt See “ Husband and Wife.” 


Insurance by husband for benefit of wife and child- 
ren.—See “ Husband and Wife.” 


Insurable interest.—The Statute 14 Geo. ITI, c. 48, prohi- 
biting the granting of policies of insurance without an interest 
in the thing insured does not extend to India, but all contracts by 
way of wagering or gaming are void (v. “ Gaming and Wagering”), 
and therefore a person effecting an insurance in India must have 
an insurable interest in the life assured.5 Every person is pre- 
sumed to have an interest in his own life, and to any amount.é 
In the case of insurance of the lives of others, the insurable 
interest that is required must be a pecuniary one: accordingly a 
father, as such, has no interest in the life of his son, and cannot 
insure his son’s life for his own benefit.? A wife is presumed to 
have an interest in her husband’s life. Both the trustee and the 
x) per Wood, V.C., 1 K. &J., 223, 5) x Tayl. & Bell, 378. 

2) 5. Ch, 638. 6) «1M. & Rob., 488. 
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cestui gne trust have an insurable interest in the trust-property.2 A 
creditor may insure the life of his debtor to the extent of his 
debt. A surety hasan insurable interest in the life of his principal." 
One of two persons who are jointly liable on a bond has an insur- 
able interest in the life of the other to the extent of half the amount 
secured by the bond.* A contract to employ a person as a clerk at a 
salary for a fixed term has been held to give the clerk an insut- 
able interest in the life of the employer up to the amount of the 
salary, for so much of the term as was unexpired at the date of 
effecting the insurance.3 A contract of life insurance has nothing 
in common with a contract of indemnity (v. fos¢). The interest 
in the life of another need not be a continuing one: it is suffi- 
cient if the interest exists at the “me of making the policy: e.g., 
A insures B’s life for Rs. 1,000, the amount of a debt owing by 
B to A: subsequently B pays A, and afterwards dies. A can, 
although paid by B, recover the amount insured from the in- 
surers.+ 

Questions in proposal form,—A person wishing to effect 
an insurance must first fill in a proposal “form containing ques- 
tions as to his health, age, mode of life, habits, &c,, and sign a 
declaration, varying in form in the different companies, but which 
is generally to the effect that the answers are true, and that the 
declaration, shall be the basis of the contract, and that any untrue 
statement, omission, or suppression shall avoid it, The declara- 
tion and the policy together form the contract.5 A declaration of 
this kind makes truth a condition precedent to liability, and any 
misstatement, innocent or not, material or not, avoids the policy,® 
Fraud of course vitiates every contract: but in contracts of insu- 
rance not only must every statement be true, but nothing mate- 
rial must be kept back. ‘‘The question whether any fact should 
be communicated depends upon whether it is in itself material, 
and not upon the opinion of the party whether it is so; for 
policies are entered into upon an implied contract that everything 
material shall be disclosed by the assured, equity requiring that 
the two parties should contract pari dassu, which can only be the 
case when the knowledge of the assured is so communicated.” 
It is not sufficient to answer the questions in the proposal form 
correctly if the person about to be insured knows of other mate- 
tial facts concerning which he has not been asked. If he knows 
of such facts he must state them. The greatest caution is there- 
fore necessary in filling up the proposal form, and, in the absence 
of specific knowledge, the declarant should speak as to his belief 


g) 17 Ves, 253. 4) 15 C.B,, 365. 
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only.7—(y. “ Contract,” Fraud,” and “ Misrepresentation.”) On 
the construction of the questions contained in the proposal, it has 
been held that ‘‘ disorder tending to shorten life” means a 
disorder which generally has that tendency, not any disorder of 
which the assured may afterwards happen to die? “ Afflicted 
with or subject to fits” means that the constitution of the 
assured was naturally liable to fits, or by accidents or otherwise had 
become so liable, not that the insured never had a fit.9 Faint- 
ing fits are not deemed fits by doctors so as to be within the 
words “‘ epileptic or other fits.”* “ Afflicted with gout” means 
sensibly afflicted with gout, not that the assured has had symptoms 
which a medical man could detect as denoting the presence of 
gout in the system.? “Spitting of blood ” means a spitting of 
blood either from unascertained causes, or as a symptom of a 
disease tending to shorten life, and does not include spitting of 
blood from an ulcerated throat or accidental cause.3 Except 
when arising from trivial causes, it is advisable to state the fact of 
spitting of blood to enable the company to ascertain whether it 
proceeded from serious disease or not, A warranty that a life is 
a good one means that the general state of the health is good, 
not that there are no seeds of disorder in the system. 
References to medical attendant and friend.—The refer- 
ence should be to the person who is best acquainted by experience 
with the constitution of the individual, and to the usual or ordi- 
nary medical attendant. Where there is a family doctor, but the 
insured has been lately attended by another doctor, mention 
should be made of the latter: where the insured had been for 
many years attended by one doctor, but had lately taken another 
who had only seen him once or twice, the giving of the name of 
the latter as the usual medical attendant, without mentioning the 
circumstances under which the assured was attended was held to 
vitiate the policy. It is advisable to be explicit on this head, and 
give all such information as may enable the insurance company 
to ascertain the state of the health of the assured at the date of 
proposal. False statements by medical and other referees will 
not, unless made collusively with the insured, affect the insurance.4 
Suicide — The words “commit suicide” mean killing, and 
not merely felonious killing of oneself. It includes every case 
of self-destruction by a man knowing the probable consequences 
of his act, and doing the act voluntarily, and intending such con- 
sequences to follow. The fact that, at the time of committing 


7) Crawley, p. 35: Bunyon’s Life In- 2) 3 ib., 440. j 
surance, 2nd ed., p, 30. 3) 14M. & W,, gs. 

8} 4 Taunt., 763. 4) Crawley, pp. 39—41. See 3 M, 

9). Ma. &R., 408. W., 505: L. R., 6 App. Cf, 


x) rE. &B, xx6, 634: Bing., 503. 
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suicide, the assured was of unsound mind, is immaterial. It is 
not necessary that the man should be able to distinguish between 
right and wrong, and to appreciate the nature and quality of the 
act, so as to be a responsible moral agent. A person can, how- 
ever, in terms insure against suicide while of unsound mind. If 
there is no condition in the policy for forfeiture in the event of 
suicide, suicide during insanity, (non-felonious suicide) will not 
make the msurance void. A condition that, in the event of felo- 
nious or wilful suicide, the policy shall remain good, is void as 
being against public policy.$ ° 

Previous refusal of life.—The circumstance whether the 
life has been accepted or declined elsewhere is most material.® 

Termination of risk.—The loss insured against must occur 
during the continuance of the risk: ¢g., A insures his own lite 
for one year on the 1st January 1891, and in August of the same 
year receiyes an injury of which he dies in February 1892: the 
insurer is not liable.7 

Forfeiture for non-payment.—In policies there are gene- 
rally two kinds of stipulations as to payment: (1) that if the pre- 
mium is not paid by a certain day the policy is void with liberty 
to the assured to revive the policy on payment within a certain 
further period; (2) that the insurance shall be valid if the pre- 
mium is paid within the days of grace. In the first case it is 
necessary to effect revival of the policy that the assured should 
be alive at the time of payment ;® in the latter case, the policy 
stands good, even if the assured dies within the days of grace, 
on payment of the premium within that time. Insurance com- 
panies, as a geneial rule, in the case of death during the days of 
grace before payment of the premium, pay the sum insured less 
the premium due. 

Proof of age and death.—Proof of age, unless already 
admitted, must be furnished by a certificate of baptism or birth. 
Proof of death is ia general furnished by the certificate of the 
doctor attending the deceased. Proof satisfactory to the 
directors ” means reasonable proof.9 

Absence for seven years.—If a man has not been heard 
Ro seven yeais, though enquiry and search has been made 

ongst those who if he were alive would be likely to hear of 
him, a presumption in law arises that he is dead? There is no 
presumption that he died at any particular time within the seven 
years.? . 

cf, 4 Bligh., N. S., : Je . R, P 

8) cu, ae Me WE a6 ee A Ie BINS), 257, 

C.B,, 437. 9) 4 EL & BL esy: 1B. &S,, 782, 
6) 4H. 1. C., sr4: rx Ch, Div,, 370: x fividence Act, 5, 108, 
18 W. R,, 396 (Eng.). 3 5 Ch,, 139. 
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Repayment of premiums.—The insurers may be com- 
pelled to repay premiums if the policy is avoided on the ground 
of the fraud of the insurers, or on the ground of mistake, or for 
the innocent misrepresentation of the insured,3 or for illegality ; 
2g, want of insurable interest. The insurers are, however, 
entitled to retain the premiums if the condition of the contract 
is such ; or if the policy is avoided for the fraud of the insured.3 

Accident policies.—Accident policies, which are similar in 
most respects to ordinary contracts of life assurance, are policies 
issued insuring a gross sum payable on death and a fixed weekly 
allowance, as compensation on total or partial disablement, or 
either a gross sum or weekly compensation alone. Risks are 
classified according to the nature of the occupation of the insured. 
They differ from life policies in that no medical examination is re- 
quired. Contracts issued by the various offices differ in their terms, 
but the following are general characteristics of an accident policy. 
No claim is payable in respect of death or injury by accident or 
violence, unless caused by external and material causes, and 
unless in case of death, death takes place from such accident or 
violence within three months from the occurrence of the accident, 
and in cases of non-fatal injury, disability commences within 
one month, A limit is fixed to the sum payable on any number 
of accidents within the year; and when death ensues sums paid 
for disablement are deducted. Death by suicide, or death or 
injury by the hand of the law, or while drunk, or by voluntary 
exposure to unnecessary danger, or by disease caused by injury 
or injury caused by disease, are excepted from the risks insured 
against. Engaging in a more hazardous occupation than that 
in which the assured was, and was stated to be, at the time of 
the policy, invalidates the policy. Notice in writing of the claim, 
with full particulars, must be given within the fixed time for so 
doing from the occurrence of the accident or violence.§ 

Insurable interest.—As in the case of other insurances, an 
insurance against death by accident requires an insurable 
interest. 

What is an accident.—In the term “accident” some vio- 
lence, casualty, or vis major is necessarily involved: thus disease 
or death engendered by exposure to heat, cold, or damp, the 
vicissitudes of climate or atmospheric influences, cannot be 
considered accident, at all events unless the exposure itself is 
brought about by circumstances which give it the character of 
an accident. ‘Thus, if from the exposure to the weather a sailor 
should catch cold and die, such death would not be accidental, 


3) 4 Taunt, 740. 5) 3 Burr, 1, 361: Crawley, 138, 139. 
3} 3 Y.&C. (Ex.), 175. 6) Crawley, t4o—142, : ; 
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* ‘ 
although, if being obliged by shipwreck or other disaster to quit 
the ship and take to the sea in an open boat, he remained ex- 
posed to wet and cold some time, and death ensued therefrom, 
the death might properly be held to be the result of accident. 
In one sense disease or death through the direct effect of a known 
natural cause, may be said to be accidental, inasmuch as it is 
uncertain beforehand whether the effect will ensue in any par- 
ticular case. Exposed to the same malaria or infection one man 
escapes, another succumbs. ‘Yet disease thus arising has always 
been considered not as accidental but as proceeding from the 
natural causes,? 

Sunstroke.—Where the insured, who was the matt of a ship, 
died of sunstroke received off Aden in the ordinary discharge of 
his duties, it was said: “ The disease called sunstroke, though the 
name would at first seem to imply something of external violence, 
is so far, as we are informed, an inflammatory disease of the brain 
brought on by exposure to the too intense heat of the sun’s rays. 
It is a disease to which persons exposing themselves to the sun 
in a tropical climate are more or less liable, just as persons ex- 
posed to the other natural causes to which we have referred are 
liable to disastrous consequences therefrom. The deceased in the 
discharge of his ordinary duties about his ship became thus 
affected and so died. We think for the reasons we have given 
(see preceding paragraph) that his death must be considered as 
having arisen from a natural cause, and not from accident 
within the meaning of this policy.” 8 

Railway accident.—A railway accident is an accident occur- 
ring in the course of travelling by railway and arising out of the 
fact of the journey: it does not necessarily depend on any acci- 
dent to the railway, or machinery connected with it9 

Drowning.—Death by drowning, z.¢, by the action of water 
causing asphyxia, is death by “ accident,”* 

Statement by insurance company,—Every insurance 
company must, before it commences business, and on the ist 
Monday in February and in August -in every year, make a state- 
ment shewing the capital, the number of shares, calls, liabilities, 
‘and assets of the company on the rst day of the month preceding, 
and put it up in a conspicuous place in the registered office af 
the company, and in every branch office or place where the busi- 
ness of the company is carried on. Every member and every 
creditor of the company is entitled to a copy of the statement on 
payment of a sum not exceeding eight annas.? 


2) Per Cockburn, C,J., 30 L.J.Q.B., 77, x 6 HL. & N,, 839. 
ib, 2) s. 69, Act VI of 1882, 


9) zo Exch., 45, 


332 INSURANCE. 


Limitation.—A suit on a policy of insurance, when the sum 
assured is payable immediately after proof of the death or loss 
has been given to or received by the insurers, must be brought 
within three years from the time when proof of the death or loss 
is given to or received by the insurers, whether by or from the 
plaintiff or any other person. A suit by the assured to recover 
premia paid under a policy voidable at the election of the insurers 
must be brought within the same time from the date when the 
insurers elect to avoid the policy.3 

Assignment.—A policy of insurance is assignable. No 
particular form of words is necessary for assignment: any words 
showing am intention on the part of the transferor to transfer, or 
appropriate the policy to or for the use of the assignee, are suffi- 
cient.t The assignment will have no operation against the insu- 
rance company until express notice of the assignment is given to 
them, unless they are a party to, or otherwise aware of, such 
transfers The notice must be in writing, signed by the person 
saree the transfer, or by his agent duly authorized on this 

ehalf. e 


Fire anp Marine, 


AUTHORITIES—Arnould's Marine Insurance, 5th edition: Act V of 1866: 
Contract Act: Act IV of 1882: and cases cited. 

The contract of marine insuranee is a contract whereby 
one party for a stipulated sum undertakes to indemnify the other 
against loss arising from certain peculiar sea-risks to which his 
ship, merchandise, or other interest may be exposed during a 
certain voyage, or a certain period of time.? Similarly, a contract 
of fire insurance is a contract to indemnify the insurer against 
any loss or damage to his property, which may happen during 
a particular period through fire. The indemnity will not exceed 
a specified amount. Both contracts are in their nature and 
incidents contracts of indemnity (in this respect unlike the con- 
tract of life insurance), and therefore if the insured is not actually 
damnified, he has no cause of action on a policy. Whatever 
be the amount insured for the insured can only recover from the 
insurers such sum as represents his actual loss. No profit can 
in any circumstance be made from a policy of marine or fire 
insurance, An insurable interest, of appreciable commercial 
value, on the subject of insurance is necessary in order to be able 
to recover upon the contract.2 The insurers in the case of a 
contract of marine insurance are called underwriters, because 


3) Act XV of 1877, Arts, 86 and 87, 5) Act IV of 188z, 8. 192. 

pie Il. sites aunties he ae: ib, ; 

4) 31 Beav., 351: 1 De G, M, * 7 rnould, p. 16. 
763. : 8) 2B, &P., NR, 269. 
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they underwrite their names at the foot of the policy, for the 
purpose of becoming answerable for loss or damage for a certain 
premium per cent. 

Lloyds is an association of underwriters in London who have 
agents in all the principal ports of the wold, whose business it is 
to forward to Lloyds accounts of all departures from and arrivals 
at their ports, and in general such information as may be impor- 
tant in guiding the judgment of the underwriters. Lloyds’ under- 
writers individually sign their names at the foot of the policy, 
and opposite thereto the sum. insured by each in figures and also 
in words, with the date of so doing. This is technically called 
underwriting the policy for so much, and each thereby makes a 
separate contract in the terms of the instrument with the assured 
of the particular amount set opposite his name, The right of 
action in the assured is consequently against each separately, and 
not against all jointly. 

Good faith is required in contracts of insurance in a greater 
degree than in any other contract not made between persons 
in confidential relations. Mere silence as ‘to facts likely to affect 
the willingness of a person to enter into a contract is not fraud, 
unless the circumstances of the case are such, that regard being 
had to them, it is the auty of the person keeping silence to speak, 
or unless his silence is, in itself, equivalent to speech. Contracts 
of insurance come within the proviso: the insured must therefore 
disclose everything material to the risk. Even an innocent con- 
cealment or misstatement will make the policy voidable.—(v. ante, 
“ Life Assurance,”) 

Rights under marine and fire policies vest in assignees. 
—Every assignee, by endorsement or atherwise, of a policy of 
marine insurance, or of a policy of insurance against fire, in whom 
the property in the subject insured shall be absolutely vested at 
date of assignment, shall have transferred to and vested in him 
all rights of suit, as if the contract contained in the policy had 
been made with himself.? 

Insurance companies.—See ante. 

The right of transferee of immoveable property under 
policy.—Where immoveable property is transferred for consi- 
deration, and such property or any part thereof is at the date of 
the transfer insured against loss or damage by fire, the transferee, 
in case of such loss or damage, may, in the absence of a contract 
to the contrary, require any money which the transferor actually 
receives under the policy, or so much thereof as may be necessary, 
to be applied im reinstating the property.3 


9} Arnould, p, 150. 2) s.1s, Act V of 1866, 
xr) Contract Act,s, 17, v. '' Contract,” 3) Act LV of 1882, s. 49, 
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AuTHoRities — Act XXXII of 1839: Act XXVIII of 1855 (repealing Usury 
Laws): Act XXVI of 1881; and Code of Civil Procedure. 

Interest upon debts or sums certain.—Upon all debts or 
sums certain payable at a certain time or otherwise, the Court 
before which such debts or sums may be recovered, may, if it 
thinks fit, allow interest to the creditor at a rate not exceeding the 
current rate of interest from the time when such debts or sums 
certain were payable, if (a) such devts or sums be payable by 
virtue of some written instrument at a certain time ; or (4) if pay- 
able otherwise, then from the time when demand of payment 
shall have been made in writing, so as such demand shall give 
notice to the debtor that interest will be claimed from the date of 
such demand until the term of payment.* 


Rate of interest to be decreed by Courts. — In any suit 
in which interest is recoverable, the amount will be adjudged or 
decreed by the Court at the rate (if any) agreed upon by the 
parties ; and if no rate shall have been agreed upon, at such rate 
as the Court shall deem reasonable? 

Rate of interest upon judgment or decree.—Whenever 
a Court directs that a judgment or decree shall bear interest, or 
shall award interest upon a judgment or decree, it may order the 
interest to be calculated at the rate allowed in the judgment or 
decree upon the principal sum adjudged, or at such other rate as 
it may think fit.3 

Contracts for usufruct of property in lieu of interest. 
A mortgage or other contract for the loano f money by which it 
is agreed that the use or usufruct of any property shall be allowed 
in lieu of interest, is binding upon the parties.+ 

Rate of interest upon future adjustments of account.— 
In any case in which an adjustment of accounts may become 
necessary between the lender and borrower of money upon any 
mortgage, conditional sale of landed property, or other contract 
whatsoever, which may be entered into after the passing of this 
Act,5 interest will be calculated at the rate stipulated therein ; or, 
if nd rate of interest shall have been stipulated, and interest be 
payable under the terms of the contract, at such rate as the Court 
may deem reasonable.§ : 

3 Act XXXII of 1839. 


4) S fy ib. 
2) Act KXVITI of 18541, s, 2. 5) roth September 1855. 
3) 5.3, ib. 6) Act XXVIII of 1855. 
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Interest on costs.—See “ Action.” 

Interest with mesne profitsa—See id. 

Interest on sums deposited in Court.—See /id. 

Interest on negotiable instruments.—When the rate of 
interest is specified on a note or bill, it is calculated at the rate 
specified on the amount of the principal money due thereon from 
the date of the instrument until tender or realisation of such 
amount, or until such date after the institution of a suit to recover 
such amount as the Court directs. When no rate is specified in 
the instrument, interest on the amount due thereon is (except in 
the case of summary suits. ¢ v.) calculated at the rate of 6% 
from the date at which the same ought to have been paid by the 
party charged, until tender or realization of the amount due 
thereon, or until such date after the institution of a suit to recover 
such amount as the Court directs. When the party charged is the 
indorser of an instrument dishonoured by non-payment, he is 
liable to pay interest only from the time he receives notice of 
dishonour.7 


7) s8. 79, 80, Act XXVI of 1882. 


INTERPLEADER. 
AutHorrt¥—Civil Procedure Code, Chapter XX XIII, 

When interpleader suits may be instituted.—When 
two or more persons claim adversely to one another, the same 
payment or property from another person, whose only interest 
therein is that of a mere stake-holder, and who is ready to render 
it to the right owner, such stake-holder may institute a suit of 
interpleader against all the claimants for the purpose of obtaining 
a decision as to whom the payment or property should be made or 
delivered, and of obtaining indemnity for himself: provided 
that, if any suit is pending in which the rights of all parties can 
be properly decided, the stake-holder cannot institute a suit of 
interpleader.t 

Plaint in such suit.—In every suit of interpleader the plaint 
must, in addition to’the other statements necessary for plaints, 
state (2) that the plaintiff has no interest in the thing claimed 
otherwise than as a mere stake-holder ; (4) the claims made by 
the defendants severally; and (c) that there is no collusion 
between the plaintiff and any one of the defendants.? 

Payment of thing claimed into Court.—When the thing 
claimed is capable of being paid into Court or placed in custody 
of the Court, the plaintiff must so pay or place it before he can 
be entitled to any order in the suit.3 

Procedure at first hearing.—At the first hearing, the Court 
may (a) declare that the plaintiff is discharged from all liability 
to the defendants in respect of the thing claimed, award him his 
costs, and dismiss him from the suit ; or, if it thinks that justice 
or convenience so requires, (4) retain all parties until the final 
disposal of the suit, and, if it finds that the admissinns of the 
parties or other evidence enable ‘it, (c) adjudicate the title to the 
thing claimed, or else it mays(d) direct the defendants to inter- 
plead one another by filing statements and entering into evidence 
fur the purpose of bringing their respective claims before the 
Court: it will then adjudicate on such claims.+ 

When agents and tenants may inatitute interpleader 
suits.—None of the provisions mentioned above enable agents 
to sue their principals or tenants to sue their landlords, for the 
purpose of compelling them to interplead with any persons other 
than persons making claim through such principals or landlords : 


1) s, 470, Civ. Pr. C, 3} s. 472, ib. 
a) s, 471, ib 4) 8. 473, ib. 
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eg, (2) A deposits a box of jewels with B as his agent. C 
alleges that the jewels were wrongfully obtained from him by A, 
and claims them from B. B cannot institute an interpleader suit 
against A and C; (4) A deposits a box of jewels with B as his 
agent. He then writes to C for the purpose of making the jewels 
a security for a debt due from himself to C. A afterwards alleges 
that C’s debt is satisfied, and C alleges the contrary. Both claim 
the jewels from B. B may institute an interpleader suit between 
A and Cs 

Charge of plaintiff's costs.—When the suit is properly 
instituted, the Court may provide for the plaintiff's costs by giving 
him a charge on the thing claimed, or in some other effectual 
way.® 

Procedure where defendant is suing stake-holder.— 
If any of the defendants in an interpleader suit is actually suing 
the stake-holder in respect of the subject of such suit, the Court 
in which the suit against the stake-holder is pending must, on 
being duly informed by the Court which passed the decree in 
the interpleader suit in favour of the stake-holder, that such decree 
has been passed, stay the proceedings as against him, and his 
costs in the suit so stayed may be provided for in such suit ; but 
if, and so far as, they are not provided for in that suit, they may 
,be added to his costs incurred in the interpleader suit.7 


5) &. 474, ib, 6) & 475, ib, 7) 8. 476, ib, 
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AUTHORITIES—Act X of 1865 (Succession Act) Parts III, IV, V, and VI 
Act XXI of 1865: Act XIX of 1841. 

What is.—A man is considered to die intestate in respect of 
all property of which he has not made a testamentary disposi- 
tion which is capable of taking effect? See “ Wiis.” Intestacy may 
happen in several ways, and may be either total or partial. A man 
may leave no will, in which case intestacy is total, or a will 
appointing an executor only and containing no other provisions, or 
a will bequeathing property for an illegal purpose, in both of which 
latter cases, there is an intestacy as to the distribution of the pro- 
petty ; the intestacy may be partial, that is, the will may not dis-- 
pose of the whole of the testator’s property. The property in 
regard to which a deceased person (not being a Hindu, Mahomme- 
dan, Buddhist or Parsi) dies intestate devolves upon the wife or 
busband, or upon the kindred of the deceased in the order and 
according to the rules given in the tables on pp. 341-347. 

Consanguinity or kindred is the connection or relation of 
persons descended from the same stock or common ancestor.? 
Consanguinity is lineal or collateral. Lineal consanguinity is that 
which subsists between two persons, one of whom is descended in 
a direct line from the other, as between a man and his father, 
grandfather, and great-grandfather, and so upwards in the direct 
ascending line ; or between a man, his son, grandson, great-grand- 
son, and so downwards in the direct descending line. Every 
generation constitutes a degree, either ascending or descending. 
A man’s father is related to him in the first degree, and so likewise 
is his son; his grandfather and grandson in the second degree ; his 
great-grandfather and great-grandson in the third. Collateral 
consanguinity is that which subsists between two persons who are 
descended from the same stock or ancestor, but neither of whom 
is descended in a direct line from the other. For the purpose 
of ascertaining in what degree of kindred any collateral relative 
stands to a person deceased, it is proper to reckon upwards from 
the person deceased to the common stock, and then dowawards 
to the collateral relative, allowing a degree for each person, both 
ascending and descending.3 


31) Act X of 1865, s, 25, 2 

2) s, 20, ib., neither this nor the following (ss. 2r, 22, 23, 42,) apply to, Parsis 
(see Act XXI of 2865, s, 8). 

3) SS, 21, 22, ib, 
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TaBLE OF CONSANGUINITY. 
(Under the Indian Succession Act.) 


shows the degree of kindred. _ The degrees are computed as 
far as the sixth and are marked in numerals, The reader will note that 
under clause 7, Table B, only those who are of nearest, and of the same de- 
gree of kindred to the intestate, succeed to his or her property. ‘Therefore, 
if intestate’s grandfather and grandmother (2nd degree) are dead at the time 
of his death, but his uncles and aunts are living, they being of the 3rd degree 
will divide all the property between them, to the exclusion of any cousin- 
germans that may be alive (4th degree), and therefore of any more remote 
relation. Those kindred marked with the same numeral are of the same 
degree of relation to the person whose relatives are to be reckoned. 


Note.—This table 


(4) Great-grand- 
father’s father. 


(3) Great-grandfather (5) Great great-uncle, 


nl 
\ 
(4) Great-uncle. 


tl, 


(2) Grandfather 


__— 
() Uncle (s) Great-uncle's son, 


— 


(t) Father 


_——_——— (4) ee (6) Second 


‘THe PERSON WHOSE dy Brother cousin. 
RELATIVES ARE TO | 








BE RECKONED. (5) Son of the Cousin- 





| 
(3) Nephew german, 
(x) Son 
(4) Son of the 6) Grands 
(2) Grandson ; Nephew or (6) ne Consht: 
Brother's grandson, geimian, 


(3) Great-grandson 


(4) Great-grandson's son. 

Half-bloods: children in the womb.—TFor the purpose of 
ere is no distinction between those who are related 
deceased by the full blood, and those who are 
alt-blood ; nor between those who are related to 
him through his father, and those related through his mother ; 
not between those who were actually born in his lifetime, and 
those who at the date of his death were only conceived in the 
womb (or according to the legal expression en ventre sa midre), but 
who have been subsequently born alive. Every child ev ventre 
sa more is considered as actually born for the purpose of taking 
any benefit to which, if born, it would be entitled. ; 


succession th 
to a person 
related by the h 


4) S, 23, ib. 5) ib 
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Hotch-pot.—According to English law where children have 
any estate by settlement, or have been advanced by the intestate 
in his lifetime by pecuniary portions, they must bring the amount 
of their advancement into hotch-pot, so as to make the estate of 
all the children to be as nearly equal as possible, But in India 
where a share in an intestate’s estate is claimed by a child or 
his descendant, no money or other property, which the intestate 
may, during his life have paid, given, or settled to, or for the 
advancement of, the child by whom the claim is made, will be 
taken into account in estimating such distributive share.® 


6) s. 42, ib. 
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SCHEDULE SHOWING ORDER OF SUCCESSION OF NEXT-OF-KIN 
or a Parsi INTESTATE. 


(1) Father and mother. 

(2) Brothers and sisters, and the lineal 
descendants of such of them as 
shall have predeceased the in- 
testate. 

(3) Paternal grandfather and grand- 
mother. 

(4) Children of (3) and the lineal de- 
scendants of such them as shall 
have predeccased the intestate. 

(5) Paternal grandfather’s father and 
mother, 

(6) Paternal grandfather's father’s 
children and the lineal descen- 
dants of such of them as shall 
have predeceased the intestate. 

(7) Brothersand sisters by themother’s 
side, and the linea] descendants 
of such of them as shall have 
predeceased the intestate. 

(8) Maternal grandfather and mater- 
nal grandmother. 

(9) Children of the maternal grand- 
father, and the lineal descen- 
dants of such of them as shall 
have predeceased the intestate. 

{10) Son’s widow, if she have not 
re-married at or before the death 
of the intestate, 


(11) Brother’s widow, if she have not 
re-matried at or before the 
death of the intestate. 

(12) Paternal grandfather’s — son’s 
widow if she have not re- 
maruied at or before the death 
the intestate. 

(13) Maternal grandfather’s  son’s 
widow if she have not re-mar- 
ried at or before the death of 
the intestate. 

(14) Widowers of the intestate’s de- 
ceased daughters, if they have 
not re-married at or before the 
death of the intestate, 

(15) Maternal grandfather's father 
and mother. 

(16) Children of the maternal grand- 
father’s father, and the lineal 
descendants of such of them as 
shall have predeceased the in- 
testate, 

(t7) Paternal grandmother’s father 
and mother. 

(18) Children of the paternal grand- 
mother’s father, and the lineal 
descendants of such of them 
as shall have predeceased the 
intestate.§ 


Ourators in cases of successions.—Any person claiming 
right by succession to property (moveable or immoveable) of a 
deceased person may apply to the Judge of the Court of the 
District where any part of the property is found or situate, either 
after actual possession has been taken by another person, or 
when forcible means of seizing possession are apprehended, The 
Judge will then (subject to a regular suit to be thereafter insti- 
tuted in regard to the right of succession) summarily determine 
the right to possession, and will deliver possession, accordingly. 
Curators may be appointed to take charge of the property until 
the determination of the summary suit where there is reason to 
apprehend danger of misappropriation, waste, or neglect, and 
where such appointment is beneficial under all the circumstances 
of the case, Hither the party whose application may have been 
rejected, or the party who may have been evicted from posses- 
sion, may institute a regular suit to determine which party is 
entitled to succeed to the intestate’s property.® 


5) Act XXI of 1865, 6) Act XIX of 1847, 95. 2, 4) 5, 17% 


INTIMIDATION, INSULT, AND ANNOYANCE. 
AUTHORITIES—Indian Penal Code and cases cited. 


Criminal intimidation.—Whoever threatens another with 
any injury to his person, reputation, or property, or to the person 
or reputation of any one in whom that person is interested, with 
intent (1) to cause alarm to that person; or (2) to cause that 
person to do any act which he is not legally bound to do ; or (3) 
to omit to do any act which that person is legally entitled to do, 
commits criminal intimidation: eg,, A, for the purpose of induc- 
ing B to desist from prosecuting a civil suit, threatens to burn B’s 
house: A is guilty of criminal intimidation, The threat need 
not be directly addressed to the party whom it is intended to 
influence. It is sufficient, although it is addressed to others, 
if it is intended to reach the ears of the party threatened, and is 
used with any of the intentions stated above.? It is notan offence 
to threaten another with an action or prosecution which might 
lawfully be preferred against him,? though if he obtained money 
by the threat of an indictment, it would apparently be punishable 
as being the offence of taking a gift, &c., to screen an offender 
from punishment, and if the threat of accusation was of an offence 
punishable with death, or transportation, or imprisonment, for a 
term extending to ten years, as being the offence of extortion.3 
A threat to injure the reputation of any deceased person in whom 
the person threatened is interested, is within this section. The 
offence of criminal intimidation by an anonymous communication 
or having taken precaution to conceal the name or abode of the 
person from whom the threat comes is punishable more severely 
than the ordinary offence.+ 

Insult and annoyance.—Whoever intentionally insults and 
thereby gives provocation to any person, intending or knowing it to 
be likely that such provocation will cause him to break the public 
peace, or to commit any other offence, is punishable with imprison- 
ment (rigorous or simple) for a term extending to two years, or with 
fine, or with both. To cause an act by inducing a person to 
believe that he will be rendered an object of the divine displeasure 
is an offence: ¢g., to sit dharna at the door of a person with the 
above-mentioned intention; uttering words or making gestures, 
or exhibiting any object with the intent of insulting the modesty 
of a woman, is an offence. Misconduct in a public place, or in 
any place to enter into which is trespass, is an offence if it cause 
annoyance to any person. 


1) Penal Code, s. 503: Mad. H.C., 4) For the punishment, see ss. 506, 
1865: 15 Cal, 671. 507, ib. 

2) 8 Bom. H.C, C.C.,, ror. 5) Penal Code, ss, 504, 508, 509, 510, 

3) Mayne’s Penal Code, p. 462. 


INVENTIONS AND PATENTS. 
AutHority—Act V of 1888. 


The law in respect of inventions subsequent to the 1st July 
1888 is contained in the Consolidating and Amending Act (V of 
1888), The earlier Acts XV of 1859, XIII of 1872, XVI of 
1883 are repealed, but any exclusive privilege acquired, or any 
conditions or restrictions imposed with respect to any such pri- 
vilege, or any right or liability accrued or incurred under any of 
those enactments, before the commencement of this Act, or any 
relief in respect of any such privilege, right, or liability, are not 
affected by this repeal. ; ; 

“Tnvention,” “ Inventor,”—-An invention includes an im- 
provement, An “inventor ” (under the Act) includes the execu- 
tors, administrators, and assigns of an inventor. “ Manufacture ” 
includes any art, process, or manner of producing, preparing, or 
making an article, and also any article prepared or produced by 
manufacture? An invention is considered new if ithas not 
before the date of the delivery or receipt of the application for 
leave to file the specification, been publicly used in any part of 
British India or of the United Kingdom, or been made publicly 
known there by means of a written publication. The public 
use or knowledge of an invention before the above-mentioned 
date is not deemed a public use and knowledge within the mean- 
ing of the above section, if the knowledge has been obtained 
surreptitiously and in fraud of the inventor, or has been com- 
municated to the public, in fraud of the inventor, or in breach 
of confidence ; provided that the inventor has not acquiesced in 
the public use of his invention, and that within six months after 
the commencement of that use he applies for leave to file a speci- 
fication. Use of an invention in public by the inventor, or by 
his servant or agent, or by any other person by his license in 
writing, for a period not exceeding one year immediately pre- 
ceding the date of the delivery or receipt of his application for 
leave to file a specification, or knowledge of the invention result- 
ing from such use thereof in public, is not deemed a public use 
or knowledge within the meaning of the Act. With respect to 
the filing by a Government servant of a specification of a manu- 
facture invented by him in the course of his employment, or 
with respect to the extension, in favour of any person, of the 


x) Act V of 1888, s, 2, 3) s. 27, ib. 
2) S. 4, 1D. 4) Se 23, ib, 


350 INVENTIONS AND PATENTS. 
term of an exclusive privilege, an exclusive privilege acquired 
under the Act has to all intents the like effect against Her Majesty, 
as it has against a subject. The authorities may, however, use 
the invention for the services of Government on terms to be before 
or after the use thereof agreed on (with the approval of the Goy- 
ernor-General in Council) between the authorities and the inven- 
tor, or in default of such agreement, on such terms as may be set- 
tled by the Governor-General in Council.5 

Effect of public use or knowledge in India of pa- 
tented and unpatented inventions.—If an inventor who has 
obtained a patent for his invention in the United Kingdom, 
applies for leave, under this Act, to file a specification within 
twelve months from the date of the actual sealing of the patent, 
the invention will be deemed to be a new invention within the 
meaning of the Act, if it was not publicly used or known in any 
part of British India at or before the date of the application for 
the patent, notwithstanding that it may have been publicly used 
or known in some part of British India or of the United Kingdom 
before the date of thé delivery or receipt of the application for 
leave to file the specification.® If an inventor applies for leave 
to file a specification under this Act, while his application for 
a patent is pending in the United Kingdom, and the interval 
between the date of his application for a patent, and the date of 
the delivery or receipt of his application under the Act, does not 
exceed twelve months, the invention will not be deemed to have 
been publicly used or made publicly known, by reason only of the 
invention having been used, or a description of it having been 
published in any part of British India or of the United Kingdom 
during the interval.7 

Hffect of public use or Knowledge of invention after 
admission to an exhibition.—If the inventor being the exhi- 
bitor of his invention at an industrial or international exhibition, 
certified as such by the Governor-General in Council, applies 
for leave to file a specification of the invention within six months 
from the date of the admission of the invention into that exhi- 
bition, the invention will not be deemed to have been publicly 
used or made publicly known by reason only of its having at 
any time after admission into the exhibition been publicly used 
or made publicly known.® 

Application for leave to file specification.—The inven- 
tor of a new manufacture, whether he is a British subject or 
not, may apply to the Governor-General in Council for leave to 
file a specification thereof. The application must be in writing 
and signed by the applicant, and in a certain specified form set 


8) 8.19, 1b, 6) s, 24, ib, 7) S. 25, ib, 8) s, 26, ib, 
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out in the Act ; it must be verified by the applicant, or if absent 
from India, by his agent,9 and must state the name, occupation, 
and address of the applicant, and when a patent has been 
obtained in the United Kingdom, the date of the patent and 
the date of the actual sealing thereof, and must describe with 
reasonable precision and detail, the nature of the invention, 
and of the particular novelty whereof it consists, and it must be 
supplemented by such further particulars, and by such drawings 
or photographs as may be required. The applicant may also 
be required to furnish a model.t Every application for leave 
to file a specification, and every specification filed must be sent 
to, or left with, the Secretary appointed under this Act.2. Appli- 
cation may be made for leave to file an amended specification,3 
If an applicant is absent from British India, the application for 
leave to file a specifivation or an amended specification may, 
instead of being signed by the applicant, be signed by his agent 
appointed in writing in that behalf+ Subject to the provisions 
of sections 45 and 46 of the Act, and of any other enactment 
for the time being in force, any act which is required or authoriz- 
ed to be done by any person may be done in his behalf by an 
agent in British India having authority in writing so to do the 
act.s 

Order to file specification.—Upon an application for leave 
to file, the Governor-General in Council may, after such enquiry 
as he thinks fit, make an order authorizing the applicant to file 
a specification.® Priority of application gives an applicant a pre- 
ferential claim for an order? Before making such an order the 
Governor-General in Council may direct that the application be 
referred for enquiry and report to any person whom he thinks 
fit. When such enquiry and report are made by a person who 
is not in the service of the Government, the applicant must pay 
his fee and deposit such sum of money as will, in the opinion 
of the Secretary (under the Act), be sufficient to defray such fee. 
The fee is determined by the Governor-General after a consider- 
ation of the report. If the sum is not deposited, the applica- 
tion may be rejected.§ 

Form and contents of specification.—The specification 
must be in writing, signed by the applicant, and must set forth 
the precise invention in respect of which the applicant claims to 
become entitled to an exclusive privilege. If the specification 
is of an invention which is an improvement only, it must by 
explicit language distinguish between what is old and what 1s 
claimed to be new. The specification must explain the principle 
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of the invention and the best mode in which the applicant has 
contemplated applying that principle, and must describe the 
manner of making and using the invention, in such full, clear, 
concise, and exact terms as to enable any person skilled in the 
art or science, to which the invention appertains or is connected, 
to make use of the same. Such copies (not being fewer than 
four) of the specification must be sent as may be required: one 
is kept by the Secretary, one is sent to the Governor of Madras, 
one to the Governor of Bombay, one to the Chief Commissioner 
of Burmah, and the others (if any) to such authorities as the 
Governor-General may determine, The copies so sent are open 
to the inspection of the public.9 

Register of inventions.—In a book called the register of 
inventions, kept at the office of the Secretary, is entered every ap- 
plication for leave to file a specification, every order made on any 
such application, every specification filed, and every subsequent 
proceeding relating to the invention described therein. The 
register is a public document, and is open to the inspection of the 
public? An address book is also kept in which the person en- 
titled to an exclusive privilege may have his address entered,3 
Any person aggrieved by any entry in either of these books may 
apply to the High Court to have it rectified.+ 

Hxclusive privilege of inventor.—If within six months 
from an order to file a specification, or within such further time 
not exceeding three months, as may on special order be allowed, 
and on payment of the necessary fees, the applicant files a speci- 
fication of his invention, he will be entitled, subject to the 
other provisions of this Act, ¢o the exclusive privilege of making, 
selling, and using the invention in British India, and of authoris- 
ing others so to do, for a period of fourteen years from the date of the 
Jiling of the specification. But the exclusive privilege will cease if 
the inventor fails to pay any fee prescribed in respect of the 
continuance of the privilege, unless the failure to pay arose 
through accident, mistake, or inadvertence, and the Governor- 
General has, on application to that effect, enlarged the time for 
making payments An exclusive privilege will cease if the Gov- 
ernor-General declares the privilege, or the mode in which it 
is exercised, to be mischievous to the State, or generally prejudi- 
cial to the public.® It will also cease if a breach of any condi- 
tion on which the applicant was authorized to file a specification, 
or on which the term of an exclusive privilege was extended, is 
proved, and if the Governor-General declares it ta have ceased,7 
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e acquired under the Act in respect of an, 
invention patented in the United Kingdom, ceases on the revo-, 
cation or expiration of the patent. A similar provision applies 
in the case of patents acquired elsewhere than in the United 


Kingdom.® 

Hxtension of exclusive privilege.—The inventor of a 
new manufacture may, at any time, not more than one year 
and not less than six months before the expiration of the term of 
fourteen years, apply for an extension of the privilege for a further 
‘The Governor-General may refer the matter to a High 
and if the Court: reports, or the Governor-General is of 
inventor has been inadequately remunerated by 
vilege, such term may be extended for a further 
period of seven years, Or, in exceptional cases, for a further period 
of fourteen years from the expiration of the first term of fourteen 
years, The extended privilege will cease if the inventor fails to 
pay the prescribed fee in respect of the continuance of the 
privitege.® F 

Bar to exclusive privilege.—A person is not entitled to 
an exclusive privilege (a) if the invention is of no utility ; or (4) 
if at the date of the delivery or receipt of the application for 
leave to file the specification, it was not a new invention ; or (¢) if 
the applicant was not the inventor; or (d) if the original or any 
amended specification does not fulfil the requirements of the Act ; 
or (e) if the original or any subsequent application relating to the 
invention, or the original or any amended specification contains 
a wilful or fraudulent misstatement; or (/) ,if the application for 
leave to file the specification was made after the expiration of one 
year from the date of the acquisition of an exclusive privilege 
in respect of the invention, in any place beyond the limits of 
British India and the United Kingdom.* 

Suit for infringement of exclusive privilege.—An in- 
ventor may sue, in the District Court, any person who, during the 
continuance of his exclusive privilege in respect of his invention, 
makes, sells, or uses the invention without his license, or counter- 
feits or imitates it. Such a suit cannot be defended upon the 
ground of any defect or insufficiency of the specification, or 
upon the ground that the original or any subsequent application 
relating to the invention, or the original or any amended speci- 
fication, contains a wilful or fraudulent misstatement, or upon 
the ground that the invention is of no utility. Nor can it be defend- 
ed upon the ground that the plaintiff was not the inventor, 
unless the defendant shows that he himself is the actual inventor, 
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or has obtained from the actual inventor a right to make, sell, 
or use the invention, or to counterfeit or imitate it, as the case 
may be. Nor can it be defended upon the ground that the 
invention was not new, unless the defendant, or some person 
through whom he claims, has, before the date of the delivery or 
receipt of the application for leave to file the specification, 
publicly or actually used in some parts of British India, or of 
the United Kingdom, the invention or that part of it with respect 
to which the exclusive privilege is alleged to have been infringed.? 

Applications to Court relating to inventions,—Any per- 
son may apply to a High Court for an order declaring that an 
exclusive privilege in respect of an invention has not been 
acquired by reason of all or any of the following objections :— 
(a) that the invention is of no utility ; or (4) that it was not at the 
date of delivery or receipt of the application for leave to file the 
specification, a new invention ; or (c) that the applicant was not 
the inventor thereof; or (d) that the original or any amended 
specification does not fulfil the requirements under the Act; or (e) 
that the applicant has’knowingly or fraudulently included in the 
application for leave to file the specification, or in the original 
or any amended specification, as part of his invention, something 
which was not new, or whereof he was not the inventor ; or (/) that 
the original or any subsequent application relating to the inven- 
tion, or the original or any amended specification contains a 
wilful or fraudulent misstatement ; or (g) that some part of the 
invention, or the manner in which that part isto be made and 
used, as described in the original or any amended specification, 
is not thereby sufficiently described, and that this insufficiency 
was fraudulent, and is injurious to the public.s Like applications 
as to part of an invention may be made on the following objec- 
tions :—(a) that that part of the invention is wholly distinct from 
the other parts thereof, and is of no utility ; or (4) that that part 
of the invention was not, at the date of the delivery or receipt of 
the application for leave to file the specification, a new inven. 
tion ; or (¢) that the applicant was not the inventor of that part of 
the invention ; or (¢) that that part of the invention, or the manner 
in which it is to be made and used, is not sufficiently described 
in the original or any amended specification, and that the insuffi- 
ciency is injurious to the public. As to applications to Court on 
the breach of any condition on which leave to file a specification 
has been granted, see the section noted below.4 

Title of actual inventor to exclusive privilege in case 
of fraud.—If, in a suit brought in the District Court at any time 
within fourteen years from the date of the filing of a specification 
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of an invention, the actual inventor proves that the applicant was 
not the actual inventor, and that at the time of the application for 
leave to file the specification, the applicant knew or had reason 
to believe that the knowledge of the invention was obtained by 
himself or by some other person surreptitiously or in fraud of the 
actual inventor, or by means of a communication made in confi- 
dence by the actual inventor to him, or to any person through 
whom he derived the knowledge, the Court may make a decree 
declaring an exclusive privilege in respect of the invention to be 
vested in the actual inventor for a term of fourteen years from the 
date on which the specification was filed, and requiring the appli- 
cant to account for and pay over to the actual inventor the profits 
derived by him from the invention, or so much of those profits as 
the Court, having regard to the degree of diligence exerted by 
the actual inventor in proceeding under this section, and to all 
the other circumstances of the case, may seem fit to require the 
applicant to pay.s 

Powers of Governor-General to require grant of li- 
censes.—If on the petition of any person interested, it is proved 
to the Governor-General in Council that, by reason of an inventor 
who has acquired an exclusive privilege failing to grant licenses 
on reasonable terms—(a) the exclusive privilege is not being 
worked in British India; or (2) the reasonable requirements of 
the public with respect to the invention cannot be supplied ; or 
(c) any person is prevented from working or using to the best 
advantage, an invention of which he is possessed, the Governor- 
General in Council may order the inventor to grant, or may 
himself on behalf of the inventor grant licenses, on such terms as 
the Governor-General may deem just.® ; 

Assignment for particular places.—Any person for the 
time being entitled to an exclusive privilege under this Act, or to 
any share or interest in such a privilege in any local area, may, 
subject to the conditions of his title thereto, assign the privilege 
or such share or interest, as the case may be, for any place in, or 
part of, that local area.” 

Rules, forms, fees, &c.—The schedule of the Act contains 
the fees payable in respect of proceedings taken under it. The 
Governor-General is empowered to reduce these fees or to vary 
or revoke the reduction, and to make rules and prescribe forms 
for the carrying out of the Act.® 
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AvuTHorITIEs—Code of Civil Procedure. Code of Criminal Procedure: Act I of 
1872 (Evidence): Act I of 1877 (Specific Relief), 

Judgment means the statement given by a Judge of the 
grounds on which his decree or order is based. Under the Code 
of Civil Procedure the judgments of all Courts other than the 
Courts of Small Causes must contain a concise statement of the 
case, the points for determination, the decision thereon, and the 
reasons for such decision. The judgments of the Courts of 
Small Causes need not contain more than the points for deter- 
mination and the decision thereon.? 

A decree means the formal expression of an adjudication 
upon any right claimed, or defence set up, in a Civil Court, when 
such adjudication, so, far as regards the Court expressing it, 
decides the suit or appeal. An order means the formal expres- 
sion of any decision of a Civil Court, which is not a decree as 
above defined.3 The decree must agree with the judgment; it 
must contain the number of the suit, the names and descriptions 
of the parties, and yarticulars of the claims, and must specify 
clearly the relief granted, or other determination of the suit, The 
decree must also state the amount of costs incurred in the suit, 
and by what parties and in what proportions such costs are to be 

aid.4 
The judgment of a Criminal Court must contain the point 
or points for determination, the decision thereon, and the reasons 
for the decision, and must specify the offence (if any) of which, 
and the law under which, the accused person is convicted, and 
the punishment to which he is sentenced, If it be a judgment 
of acquittal, it must state the offence of which the accused per- 
son is acquitted, and direct that he be set at liberty.s 

Classes of judgments.—Judgment of Civil Courts are 
ustially classified under two heads: (1) judgments zz rem ; and (ii) 
judgments zz personam or inter partes, although in India these 
expressions are not generally used. A judgment zz rem not 
only binds the parties to the suit in which it is pronounced, but is 
good against the whole world in respect of the matter litigated 
and determined. On the other hand a judgment czser partes is 
binding only upon the parties to the suit, or persons claiming 
through, or under them. 
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Judgments in rem.—Though the term “judgment iz rem” 
is not used in the Evidence Acr, the latter incorporates the law on 
the subject as laid down in the undermentioned case.® A final 
judgment, order, or decree of a competent Court, in the exercise 
of Probate, Matrimonial, Admiralty, or Insolvency Jurisdiction, 
which confers upon, or takes away from, any person any legal 
character, or which declares any person to be entitled to any 
character, or to be entitled to any specific thing, not against any 
specified person but absolutely, is concustve progf (1) that any 
legal character which it confers accrued at the time when the 
judgment, order, or decree came into operation ; (2) that any 
legal character, to which it declares any such person to be en- 
titled, accrued to that person at the time when such judginent, 
order, or decree, declares it to have accrued to that person ; (3) 
that any legal character which it takes away from any such person 
ceased at the time from which such judgment, order, or decree, 
declared that it had ceased or should cease; and (4) that any 
thing to which it declares any person to be so entitled was the 
property of that person at the time from which such judgment, 
order, or decree, declares that it had been or should be his pro- 
perty7: eg. (1) A, as B’s executor, propounds a will left by B 
hefore a Court which exercises Testamentary and Intestate Juris- 
diction. The will is proved to have been executed by B, the 
testator, and probate is issued to A as cxecutor. The probate is 
conclusive proof of the will and the character of A as executor 
thereof, (2) A and B are husband and wife, A sues B for divorce 
in a competent Court, which makes a final decree pronouncing 
in favour of divorce. The decree for divorce is conclusive proof 
that the relationship of husband and wife has come to an end. 
(3) A sues B in a Court of Admiralty for a declaration that the 
vessel Manora was a lawful prize taken by him, and obtains a 
decree. The decree is conclusive proof of the title to the ship 
Manora. (4) A, a creditor, adjudicates B an insolvent in a Court 
for the Relief of Insolvent Debtors, and obtains a vesting order. 
The vesting order is conclusive proof that B is an insolvent. 

Judgments other than those referred to in the last 
paragraph are only binding upon the parties to the suit, or 
those who are privy with them, but are not conclusive proof 
of that which they state, There are certain other judgments 
which occupy an intermediate position between the two clusses 
referrel to, Judgments, orders, or decrees relating to 
matters of a public nature, although not conclusive proof 
in respect thereof, are cogent evidence of that which they state 
even between persons who were not parties thereto: eg, A 
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sues B for trespass on his land. B alleges the existence of a 
public right of way over the land, which A denies, The existence 
of a decree in favour of the defendant, in a suit by A against C 
for a trespass on the same land in which C alleged the existence 
of the same right of way, is proof (though not conclusive) that 
the right of way exists.® ‘ 

Res judicata.—See “ Action and Actionable Claim,” 

Declaratory decree.—Any person entitled to any legal 
character, or to any right to any property, may institute a suit 
against any person denying, or interested to deny, his title 
to stich character or right, and the Court may, in its discretion, 
make therein a declaration that he is so entitled, and the 
plaintiff need not, in such suit, ask for any further relief But 
no such declaration will be made where the plaintiff being able 
to seek further relief than a mere declaration of title omits to 
do so: ag., A is lawfully in possession of certain land. The 
inhabitants of a neighbouring village claim a right of way across 
the land. A may sue for a declaration that they are not entitled 
to the right so clainied. A trustee of property is a person 
“interested to deny” a title adverse to the title of same one 
who is not in existence, and for whom, if in existence, he would 
be a trustee. A declaration made by the Court is binding only on 
the parties to the suit, persons claiming through them respect- 
ively, and where any of the parties are trustees, on the persons 
for whom, if in existence at the date of the declaration, such 
parties would be trustees.9 

See “ Action and Actionable Claim.” 


8) ss. 42, 43, ib, 9) Act I of 1877 (Specific Relief), ss, 42, 43. 


JURY AND JURORS. 


AuTHoRITY—Criminal Procedure Code, 

Trials before High Courts.—There is no trial by jury 
in India in civil cases. All criminal trials befure a High 
Court (including the Chief Court of the Punjab and the Court of 
the Recorder of Rangoon) are by Jury. Criminal cases transferred 
to the High Court may, if the High Court so directs, be by Jury.* 
The Jury consists of nine persons,? who arc chosen by lot from 
the persons summoned, In Presidency towns—(a) if the accused 
is charged with the commission of an offence punishable with 
death ; or (4) if in any other case a Judge of the High Court so 
directs; the Jurors are chosen from the “special” Jury list2 No 
more than 4oo persons may at any one time be entered in the 
special Jurors’ list In Presidency towns, a Juror’s book is kept 
of persons liable to serve: those who are entered in the special list 
are privileged, and liable to serve only as special Juruis during the 
year for which the list has been prepated.s The Clerk of the 
Crown before the rst April in each year, and subject to the rules 
of the High Court, prepares a list of common Jurors and special 
Jurors. In preparing the latter list, regard is had to the property, 
character and education of the persons whose names are entered 
therein.© No person is entitled to have his name entered in the 
special Jurors’ list, merely because he may have been entered in 
the list for a previous year. In the Calcutta High Court the 
Governor-General, and in the other High Courts the Local 
Government, may exempt any salaried officer from serving as a 
Juror. ‘There is no appeal from the decision of the Clerk of 
the Crown in the preparation of the lists. The preliminary list 
is published in the official Gazette before the 15th of April, and the 
revised list before the 1st of May.7 For each Sessions, at least 27 
special Jurors and 54 common Jurors are summoned. No person 
can be so summoned more than once in six months unless the num- 
ber cannot be made up without him.8 Any person summoned who 
without lawful excuse fails to attend, or who, having attended, 
departs without having obtained the permission of the Judge, or 
fails to attend after an adjournment of the Court, after being 
ordered to attend, is guilty of contempt, and is liable to such fine 
as the Judge thinks fit, and in default of payment to imprisonment 
in the civil jai] until the fine is paid.9 

Trials before Sessions Oourt by Jury or with Assess- 
ors.—All trials before a Court of Sessions must be either by 
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Jury, or with the aid of Assessors, In trials with Assessors, two 
are chosen by the Judge from the persons summoned to act as 
such. ‘The choice of Assessors lies entirely with the District 
Judge. The law does not, as in the case of Jurors, provide for 
objection being made to an Assessor; see “Auvopeans and European 
British Subjects.” The Local Government may, by order in the offi- 
cial Gazette, direct that the trial of all offences, or of any particular 
class of offences, before any Court of Session, shall be by Jury in any 
district, and may 1evoke or alter such order. The Jury consists of 
such uneven number, not less than three or more than nine, as the 
Local Government may direct. In a trial by Jury of a person not 
being a European or American, a majority of the Jury must, if he 
so requires, consist of persons who are neither Europeans nor 
Americans.3 As to Jury for trial of Europeans, see “ Huropeans 
and European British Subjects,” The Jury are chosen by lot from 
the persons summoned.+ All male persons between the ages of 
21 and 60, with the following exceptions, are liable to serve as 
Jurors at any trial held within the distiict in which they reside.s 
The persons exempted from liability to serve as 
Jurors or Assessors, are—(r1) officers in civil employ superior in 
rank toa District Magistrate ; (2) Judges ; (3) Commissioners and 
Collectors of Revenue or Customs ; (4) persons engaged in the Pre- 
ventive Service in the Customs Department ; (5) persons engaged 
in the collection of the revenue whom the Collector exempts on 
the ground of official duty; (6) persons actually officiating as 
priests or ministers of their respective religions ; (7) persons in 
the Army, except when, by any law in force for the time being, 
they are specialiy made liable to serve as Jurors or Assessors ; 
(8) surgeons and others who openly and constantly practice the 
medical profession ; (9) persons employed in the Post Office and 
Telegraph Departments ; (10) persons exempted from personal 
appearance in Court under the provisions of the Civil Procedure 
Code ®; (11) other persons exempted by the Local Government 
from liability to serve as Jurors and Assessors.? J.ists of Jurors 
and Assessors are published in the office of the Collector, the 
Court-houses of the District Magistrate, the District Court, 
and in some conspicuous place inthe town, Objections to the list 
will be heard by the Sessions Judge and Collector, whose order 
is final? A Railway servant may be excused attendance if it 
appears on the representation of the head of the office in which 
he is employed that he cannot serve as Juror or Assessor without 
“inconvenience to the public? The Court of Session may, for 


1) ss, 268, 269, ib, 4} 8. 276, ib. 7) +s. 319, Cr. Pr. Cade, 
2) s. 274, ib, 5) s. 319, ib. . 8) ss, 322-—324, 1b. 
3) 8. 275, 1b, 6) Civ. Pr.C., ss. 640, 641. 9) s. 329, ib. 


JURY AND JURORS. 361 


reasonable cause, excuse any Juror or Assessor from attendance 
at any particular session.t The penalty for non-attendance, &c. 
(v. ante) of a Juror or Assessor is fine not exceeding Rs. 100, 
and in default of recovery of fine, imprisonment for 15 days, 
unless the fine is sooner paid.? 

Trial by Jury before District Magistrate—See “ £uro- 
peans and European British Subjects.” 

Nuisance cases,—A person against whom a conditional order 
for the removal of a public nuisance is made (v, “ Mudsance”) 
must either—(a) perform, within the time specified in the order, 
the act directed thereby ; or (4) appear in accordance with such 
order, and either show cause against the same, or apply to the 
Magistrate to appoint a Jury to try whether the same 1s reasonable 
and proper.3 The Magistrate will then appoint a Jury consisting 
of an uneven number of persons, not less than five, of whom the 
Foreman and one-half of the remaining members must be nomi- 
nated by the Magistrate and the other members by the applicant, 
The Magistrate will then fix a time within which the Jury are 
to return their verdict.—See “ Muisance,.”* 


Duties of Jurors.—If a Juror or Assessor is personally ac- 
quainted with any relevant fact it is his duty to inform the Judge 
that such is the case, whereupon he may be sworn and examined 
in the same manner as any other witness. The duty of the 
Judge is to decide all questions of law®: the duty of the Juror 
to decide all questions of fact.7 Except with the leave of the 
Court, no person other than a Juror may speak to, or hold any 
communication with, any member of a Jury.2 The presiding 
Judge may order either that the Jury be locked up pending a trial, 
or be allowed to return to their homes.9 When in a case tried 
before the High Court the Jury are satisfied that they will not be 
unanimous, but six of them are of one opinion, the Foreman must 
so inform the Judge.* 

Verdict.—In trials before a High Court, if there are six Jurors 
of one opinion, and the Judge agrees with them, judgment will 
be given in accordance with that opinion: if the Judge disagrees 
with the majority, the Jury will be at once discharged. If there 
are not as many as six who agree in opinion, the Jury will, after 
lapse of a reasonable time, be discharged. In trials before a 
Sessions Court, if the Sessions Judge disagrees with the verdict 
of the Jurors or of a majority of the Jurors so completely that 
he considers it necessary to submit the case to the High Court, 
he may submit the case accordingly.? 
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JUSTICES OT THE PEACE. 


AutTHoriry—Criminal Procedure Code, sections cited. 


Justices of the Peace are Magistrates who sit to admin- 
ister summary justice in minor matters, Judges of the supe- 
rior Courts are also called Justices, Ze. officers deputed by the 
Crown to administer justice by way of judgment. They are also 
ex-officio Justices of the Peace (v. fos). 

In the Mofussil.—The Governor-General in Council, so far as 
regards the whole or any part of British India omészde the Presi- 
dency towns, and every Local Government, so far as regards the 
territories subject to its administration (other than the towns 
aforesaid), may, by notification in the official Gazette, appoint 
such Luropean British Subjects as he or it thinks fit to be Justices 
of the Peace within and for the territories mentioned in such 
notification’: see ‘‘ Buropeans and European British Subjects.” 

In Presidency Towns.—The Governor-General in Council 
or the Local Government, so far as regards the Town of Calcutta, 
and the Local Government, so far as regards the Towns of Madras 
and Bombay, may, by notification in the official Gazette, appoint 
to be Justices of the Peace within the limits of the town mention- 
edin such notification any person resident within British India, and 
not being the subjects of any foreign State, whom such Governor- 
General in Council or Local Government (as the case may be) 
thinks fit.2 The jurisdiction of a Justice of the Peace so appoint- 
ed is limited to the Presidency town: his duties and powers are 
prescribed by various local Acts, 

Bx-officio Justices of the Peace.—In virtue of their re- 
spective offices, the Governor-General, tle Ordinary Members of 
the Council of the Governor-General, the Judges of the High 
Courts, and the Recorder of Rangoon are Justices of the Peace 
within and for the whole of British India; Sessions Judges and 
District Magistrates are Justices of the Peace within and for the 
whole of the territories administered by the Local Government 
under which they are serving3; and the Presidency Magistrates 
are Justices of the Peace within and for the towns of which they 
are respectively Magistrates,4 


x} s, 22, Cr, Pr. Cade. 3) S. 2g., ib, as amended by Act ITT of 1884, s, t. 
2) 8.23, ib, 4) ib, 


LAND. 


AuTHorities—Acts X of 1870 (as amended) * XVIII of 1885: XXIII of 18637 
XI of 1886, 

Suits for Land—See “ Action and Actionable Claim.” 

Attachment of~See “ Attachment,” 

Transfer of—See “ Zransfer of Property.” 

Sale, Lease, and Mortgage of—See “ Sale,” “ Lease,” 
" Mortgage.” 

See " Alens,” “ Donatio Mortis Causa,” “ Contract, “ Gifts? 
Basements,” “ Fishery,” “ Highways and Ways,” “ Possession,” 
** Rivers and Waters,” “ Trespass,” and Index. 


Lanp AcguisiTion (GENERAL). 
AuTHORITY—Act % of 1870 (as amended), 

Object of the Act.—The Act provides for the acquisition of 
land for public purposes and by companies registered under the 
Companies Act of 1882, and determines the amount of compensa- 
tion to be made on account of such acquisition. The procedure 
under the Act is as follows. 

Preliminary investigation.—Whenever it appears to the 
Local Government that land (which includes benefits to arise from 
land and fixtures permanently attached to the earth) in any locality 
is likely to be needed for any public purpose, a public notifica- 
tion to that effect is published in the local Gazette: the 
Collector (ze. the Collector of a District, or a Deputy Com- 
missioner, or any officer specially appointed as Collector under 
the Act) causes public notice of the substance of such notifi- 
cation to be given at convenient places in the locality, There- 
upon any officer authorised in that behalf is entitled to enter 
upon the land with his servants and workmen for the 
purposes of survey and of making a plan. If the officor 
desires for the purpose of such survey to entcr into any build- 
ing or enclosed court or garden attached to a dwelling-house, he 
must give seven days’ previous notice to the occupicr thereof; 
and if, for the same purpose, the officer cuts down and clears 
away any crop, fence, or jungle, he must pay or tender payment 
for the damage done; and in the event of a dispute as regards the 
amount, refer the dispute to the Collector, whose decision is final.” 

Declaration of intended acquisition. ~- Whenever it 
appears to such Government that any particular land is actually 


1) Act X of 1870, SS. 3, 4. 
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needed for a public purpose, or for a company, a declaration will ° 
be made to that effect under the signature of a Secretary to such 
Government. But no such declaration can be made unless the 
compensation to be awarded for such land is to be paid out of 
public revenues, or out of some municipal fund, or by a company. 
The declaration is published in the local official Gazette, and 
upon such publication the declaration is conclusive evidence 
of the necessity for such acquisition. Thereafter the land must 
be marked out, measured, and planned, if this has not already 
been done.? : 

Notice.—Public notice is given at convenient places on or 
near the land requiring all persons interested in the land (de, 
everybody who claims an interest in the compensation to be 
made on account of theacquisition of the land,) to appear personally 
or by agent before the Collector at a specified time and place, and 
to state the nature of their respective interests in the land and the 
aniount and particulars of their claims to compensation for such 

interests. The Collector must serve a similar notice on the occu- 

pier (if any) of the laifd, and on all such persons known or believed 
to be interested therein, or to be entitled to act for such persons 
so interested, as reside, or have agents authorised to receive service 
on their behalf, within the revenue district in which the land is 
situate. In case any person so interested resides elsewhere, and 
has no such agent, the notice must be sent by post. The Collec- 
tor may also require any such person to make a statement as to 
the names and interests of other persons possessing any interest 
in the land or any part thereof as co-proprietor, sub-proprietor, 
mortgagee, or tenant, or otherwise ; and every person so required 
to make a statement is bound to do so: if he does not, he com- 
mits an offence punishable under the Penal Code.3 

Enquiry into value and claims.—On the day so fixed the 
Collector will enquire summarily into the value of the land, and 
determine the amount of compensation payable, and tender the 
same to the persons interested who haveartended. If the Collec- 
tor and the persons interested agiee as to the amount of compen- 
sation, the Collector will make an award which will be filed in his 
office, and be deemed conclusive evidence of the value of the 
land and the amount of compensation payable, as between the 
Collector and the persons interested. But (xz) if no claimant 
attends; or (2) if the Collector considers that further inquiry in 
respect of the claim ought to be made bya Civil Court (being the 
Court of Original Civil Jurisdiction in the locality) ; or (3) if the 
Collector is unable to agree with the persons interested as to the 
“compensation to be paid; or (4) if the persons interested raise 


2) ss, 6—8, ib, 3) ss, 9, To, ib, - 
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questions of title of a conflicting character, the Collector must 
refer the matter to the determination of the Court.4 

Taking possession.—If, and when, the Collector bas made 
an award ora reference to the Court, he may take possession of 
the land which thereupon yests absolutely in the Government free 
of incumbrances ; in cases of urgency the Collector may, under the 
directions of the Government, take possession of the land before 
any award or reference, after the expiry of 15 days from the pub- 
lication of the notice.$ 

Reference to Court.—In making the reference, the Collector 
must state in writing full particulars of the case for the informa- 
tion of the Court. The Court will thereupon serve notice on each 
of the persons named in the reference, requiring him to state to 
the Court on a specified day the amount of compensation he 
claims, The Court will also serve a notice on the Collector and 
each of the persons interested, requiring them to appoint by a 
specified day two Assessors (one to be nominated by the Collector, 
and the other by the persons interested) to assist the Judge of 
the Court. As soon as the Assessors have been appointed, the 
Judge and the Assessors will proceed to determine the amount of. 
compensation. The proceeding so taken will be in open Court, 
and will as far as possible be treated as a suit under the Code of 
Civil Procedure.® 

In determining the amount of compensation to be 
awarded for the land the Judge and Assessors will take into 
consideration (r) the market value of the land; (2) the 
damage (if any) sustained by the person interested by reason 
of severance of such land from his other land; (3) the damage 
(if any) sustained by him by reason of the acquisition injuriously 
affecting his other property, whether moveable or immoveable, in 
any manner, or his earnings ; and (4) if,in consequence of the 
acquisition, he 1s compelled to change his residence, the reason- 
able expenses (if any) incidental to such change of residence.7 

But the Judge and Assessors cannot take into con- 
Sideration (1) the degree of urgency which has led to the 
acquisition ; (2) any disinclination of the person interested to. 
part with the land acquired ; (3) any damage sustained by him 
which, if caused by a private person, would not render such per- 
son liable to a suit; (4) any damage which, after the time of 
awarding compensation, is likely to be caused by, or in conse- 
quence «f the use to which the land acquired will be put; (5) 
any increase to the value of the land acquired likely to accrue 
from the user to which it will be put when acquired ; (6) any 
increase to the value of the other land of the person interested,. 


4) 58, 1r—-15, ib, 5) s. 26, ib, 6} ss, 18—23, ib. 7) s. 24, ib. 
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likely to accrue from the use to which the land acquired will 
be put; or (7) any outlay or improvements on such land made, 
commenced, Or effected with the intention of enhancing the 
compensation to be awaided therefor. Further, the Judge must 
draw the attention of the Assessors to the provisions of the law in 
this paragraph stated, and must also inform them that (1) where 
a person interested has made a claim to compensation, the amount 
to be awarded to him cannot be less than the amount tendered 
by the Collector, and not more than the amount so claimed; (2) 
where the person interested has refused to make such claim or 
has omitted without sufficient reason to do S09, the amount award 
ed cannot exceed the amount tendered ; (3) where, however 
such reason for omission 1s, in the opmion of the Judge, sufi 
cient, the amount awarded cannot be less than, and may exceed 
the amount tendered.® ‘ 

Decision of Judge and Assessors.—In case the Judge 
and one or both of the Assessors agree as to the amount of com- 
pensation their decision is final and cannot be appealed against. 
In case of difference ‘of opinion between the Judge and both of 
the Assessors (whether or not they agree with each other) as to 
such amount, the decision of the Judge will prevail subject to an 
appeal to the Court of the District Judge, unless the Judge whose 
decision is appealed from is the District Judge, or unless the 
amount which the Judge proposes to award exceeds Rs. 5,000, in 
either of which cases the appeal will lie to the High Court, Such 
appeal will be dealt with as a regular appeal under the Code of 
Civil Proceduie.9 

Costs and Assessor’s fees.—Every assessor, if he is not a 
Government servant, is entitled to receive a reasonable fee for his 
services, to be assessed by the Judge, not exceeding Rs. 500, and 
such fee will be deemed to be costs in the proceeding, All costs 
of the proceeding must be paid by the Collector in the first in- 
stance. But if the amount awarded does not exceed the sum 
tendered, all such costs must be paid by the person interested. 
On the other hand, if the amount awarded exceeds the sum so 
tendered, such costs must be paid by the Collector.* 

The award must be in writing signed by the Judge and the 
Assessors. It must specify the particulars of the compensation 
and the costs to be paid. The award will be treated as a decree 
under the Code of Civil Procedure.? 

Apportionment of compensation.— Where there are several 
persons interested, if such persons agree in the apportionment 
of the compensation, the particulars of such apportionment will 
be specified in the award, and as between such persons the award 


8) ss. 25, 26, ib, 9) 88. 29) 30 35 ib, 1) ss. 32, 33, ib, 2) 5. 34, ib. 
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will be conclusive evidence of the correctness of the apportion- 
ment, Where the amount of compensation has been settled by the 
Collector (v. ave) if any dispute arises as to the apportionment of 
the same, or any part thereof, the Collector must refer such dis- 
pute to the decision of the Ceurt. Where there is a dispute as to 
the apportionment of the compensation whether the amount 
thereof has been settled by the Court, or on reference by the 
Collector as above-mentioned, the Judge sitting alone will decide 
the matter. An appeal lies from such decision tothe High Court, 
unless the Judge whose decision 1s appealed from is not the 
District Judge, in which case the appeal lies in the first instance 
to the District Judge.3 

Payment of the compensation awarded will be made 
by the Collector according to the award to the persons named 
therein, but such persons may be liable to pay the same to the 
rightful owner thereof in a separate suit. In addition to the 
amount of compensation awarded, the Collector must pay 15% 
on the market value of the land. When the amount of such com- 
pensation is not paid on taking possession, the Collector must pay 
the amount awarded and the said percentage with interest thereon 
at the rate ot 6% per annum from the time of so taking posses- 
sion, But the Collector is at liberty to deduct the costs, if any, 
awarded to him in the proceeding from such amount and per 
centage. The Collector cannot, however, pay anything, if the 
award is appealable, until after the expiration of the time 
allowed for such appeal, or after the determination of such appeal, 
as the case may be.4 

Acquisition of land for companies is, practically speaking, 
governed by the same, or similar rules. But the Local Govern- 
ment must (z) upon enquiry satisfy itself that such acquisition 
is needed for the construction of some work, and that such work 
is likely to prove useful to the public; and (2) require the Com- 
pany to enter into an agreement with the Secretary of State for 
India in Council, providing to the satisfaction of the Local Goy- 
ernment for the following matters, namely :—(1) The payment to 
Government of the costs of acquisition ; (2) the transfer, on such 
payment, of the land to the Company; (3) the terms on which 
the land is to be held by the Company ; (4) the time within which, 
and the conditions on which, the work is to be executed and 
roaintained ; and (5) the terms on which the public will be en- 
titled to use the work. Such agreement must be published in 
the Gazette of Jndta and also in the local official Gazette.3 

The Act further provides for the following matters :— 
(z) the mode in which the service of notice is to be effected; (2) 


3) 88 37, 39, ib, 4) 88, 40—42, ib. 5) $8, 46—g0, ib. 
o 
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penalties for wilful obstruction to the making of survey ; (3) means 
of enforcing surrender of the land; (4) the compensation to be 
awarded when the Government does not complete the acquisition 
(5) the payment of the Collector's charges by municipal bodies 
and companies; and (6) the exemption of the award and the 
agreement under the Act from stamp duty.® 
No suit can be brought to set aside an award, and no 

suit or other proceeding may be commenced or prosecuted against 
any person for anything done under the Act without giving to 
such person a month’s previous notice in writing of the intended 
proceeding, ‘and of the cause thereof, nor after tender of suff- 
cient amends, nor after the expiration of three months from the 
accrual of the cause of suit or other proceeding,” 

Lanp AcquisITION (MINES). 

AUTHORITY—Act XVIII of 1885, 


The object of the Act is to provide for cases in which mines 
or minerals are situated under land which it is desired to acquire 
under the Land Acquisition Act (v. azze). When the Local 
Government makes a declaration under this latter Act, it may 
state therein that the mines of coal, iron-stone, slatesor other 
minerals lying under the land are not needed. When such 
statement is not made by the Local Government, the Collector 
may abstain from tendering compensation for the mines, and 
make such a statement in his award or in his reference, or 
when he takes possession of the land, as the case may be. 
Upon such statement being made in the declaration, award 
or reference published as aforesaid, the mines will not vest 
in the Government when the land so vests as is above-men- 
tioned. This Act further provides for 60 days’ previous notice 
to be given before the mines can be worked, and for the manner 
in which the Local Government may prevent or restrict the work- 
ing of the mines lying under the land, It lays down rules for 
the payment of compensation for such prevention or restriction, 
for the inspection of the mines, when they are allowed to be 
worked, for the safeguards in the way of mining communications 
to be observed in working the mines, the means to be adopted 
for the safety of the land acquired, and the penalty when any of 
such rules is violated? 

Tramways. 
AUTHORITY—ACT XI of 1886, 

Acquisition of land for the purpose of a tramway— 

See the Act above cited. : 


6) 98. 5f—57, ib, 7) ss. 37,58, ib. 8) Act XVIII of 188s, passe, 
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Ciaims To WastE-LaNDs, 
AUTHORITY—Act XXIII of 1863, 


Object and provisions of the Act.—The Act makes special 
provision for the speedy adjudication of claims which may be 
preferred to waste-lands proposed to be sold or otherwise dealt 
with on account of Government and of objections taken to the 
sale or other disposition of such lands. It enacts that when any 
claim is preferred to any waste-land proposed to be sold or other- 
wise dealt with on account of Government, or when any objection 
is takén to the sale or other disposition of such land, the Collector 
must make an enquiry into the claim or objection, provided the 
same is preferred within the time mentioned in the advertisement 
to be issued for the sale or other disposition of such land, which 
time must not be less than three months. Upon such enquiry 
the Collector will either allow or reject the claim or objection by 
an order under his hand. The person affected by such order 
may, upon service on him thereof, give notice in writing to the 
Collector that he intends to contest the same, Thereupon the 
Collector will immediately makea report to the Board of Revenue, 
If the Board of Revenue does not reverse the order, the claimant 
or objector may institute a suit in a Court specially constituted 
under the Act within three years from the date on which the land 
has been dealt with by Government. If he does not do so, the 
order of the Board of Revenue is final.9 


g) Act XXIII of 1863, passzm, 
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Autuoritigs—Act IV of 1882 (Transfer of Property), Chapter V: Shephard and 
Brown's Commentaries on the same, and ed.: Cases cited. 

‘What it is.—A lease of immoveable property is a transfer of 
aright to enjoy such property, made for a certain time, express 
or implied, or in perpetuity, in consideration of a price paid or 
promised, or of money, a share cf crops, service, or any other 
thing of value, to be rendered periodically or on specified occa- 
sions to the transferor by the transferee, who accepts the transfer 
on such terms. The transferor is called the lessor, the transferee 
is called the lessee, the price is called the premium, and the 
money, share, service, or other thing to be so rendered is called 
the rent.? 

Duration of leases: notice to quit.—/nz the absence of a 
contract or local law .or usage to the contrary, a lease of immove- 
able property for agricultural or manufacturing puiposes will be 
deemed to be a lease from year to year, terminable, on the part 
of eithe: lessor or lessee, by six months’ notice expiring with the 
end of a year of the tenancy ; and a lease of immoveable property 
for any other purpose will be deemed to be a lease from month 
to month, terminable, on the part of either lessor or lessee, by 
15 days’ notice expiring with the end of a month of the ten- 
ancy, In the absence of notice duly given the tenancy continues 
Every notice must be in writing, signed by or on behalf of the 
person giving it, and tendered or delivered either personally to 
the party who is intended to be bound by it, or to one of his 
family or servants at his residence, (not on the premises let) or 
(if such tender or delivery is not practicable) affixed to a conspi- 
cuous pat of the property. The noticc must be clear, definite 
and unambiguous. No notice is necessary where the lease is for a 
fixed time, or is to determine on the happening of any event.? 

Where the time limited by a lease of immoveab'e property is 
expressed as commencing from a particular day, in computing 
that time such day will be excluded, Where no day of commence. 
ment is named, the time so limited begins from the making of the 
lease. Where the time so limited is a year or a number of years, 
in the absence of an express agreement to the contrary, the lease 
will ‘ast during the whole anniver-ary of the day from which such 
time commences. Where the time so limited is expressed to be 

x) Act IV of 1882, s. 105. 


2) ib,s. 106: 1.L, R.7 All., 598, 899: I. L. R., rz Cal. 533: 4 Ex, D. 2or: 
Shephard and Brown, pp. 38r, 383. 
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terminable before its expiration, and the lease omits to mention 
at whose option it is so terminable, the lessee, and not the lessor, 
will have such option.3—z. fast, 

How made.—A lease of immoveable property from year to 
year, or for any term exceeding one year, or reserving a yearly 
rent, can be made only by a registered instrument. All other 
leases of immoveable property (i.e. leases made for a term of one 
year or less, anc those which, under the rule contained in the 
preceding paragraph, are deemed to be leases from month to 
month) may be made either byan instrument or by oral agreement.4 

Rights and liabilities of lessor and lessee.—ZJn the ad- 
sence of a contract or local usage to the contrary, the lessor and 
the lessee of immoveable property, as against one another, respec- 
tively, po-sess the rights and are subject to the liabilities mention- 
ed in the rules next following, or such of them as are applicable to 


the property leased :— 


A.—Rights and Liabilities of the lessor. 

a) The lessor is bound to disclose to the lessee any material 
defect in the property, with reference to its intended use, of 
which the former is and the latter is not aware, and which the 
latter could not with ordinary care discover : 

6) the lessor is bound on the lessee’s request to put him in 

ossession of the property : 

¢) the lessor will be deemed to contract with the lessee that 
if the latter pays the rent reserved by the lease and performs the 
contracts binding on the lessee, he may hold the property during 
the time limited by the lease without interruption. The benefit 
of such contract is annexed to and goes with the lessee’s interest as 
such, and may be enforced by every person in whom that interest 
is for the whole or any part thereof from time to tine vested, 


B,—Rights and Liabilities of the Lessee. 


d) Vf during the continuatce of the lease any accession is 
made to the property, such accession (subject to the Jaw relating 
to alluvion for the time being in force) will be deemed to be com- 
prised in the lease : 

(e) if by fire, tempest, or flood, or violence of an aimy or of 
a mob, or other irresistible force, any material pait of the property 
be wholly destroyed or rendered substantially and permanently 


3) ib, s. 120. This provision refers to the case where a lease is givén “' for 

seven, fourteen, or twenty-one years,” or on some similar terms : Shephard 
and Brown, p. 499. 

4) ib. s. 107. Under the Registration Act, to which this section is supplemen- 

tal, an agreement for a lease js treated as 2 lease, Shephard and Brown, 


p. 387: 1. L. R., 10 Bom, ror. 
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unfit for the purposes for which it was let, the lease will at the 
option of the lessee, be void: provided that, if the injury be oc- 
casioned by the wrongful act or default of the lessee, he will not 
be entitled to avail himself of the benefit of this provision : 

(/) if the lessor neglects to make, within a reasonable time 
after notice, any repairs which he is bound to make to the 
property, (ze, repairs he has covenanted to make he is not neces- 
saiily bound to make any) the lessee may make the same him- 
self, and deduct the expense of such repairs with interest from 
the rent, or otherwise recover it from the lessor: the lessee has 
no right to quit for breach ty the lessor of a covenant to repair : 

(g) if the lessor neglects to make any payment (¢g., a rate 
or tax) which he is bound to make, and which, if not made by 
him, 1s recoverable from the lessee or against the property, the 
lessee may make such payment himself, and deduct it with 
interest from the rent, or otherwise recover it from the lessor : 

(2) the lessee may remove, at any time during the con- 
tinuance of the lease, a// things which he has attached to the 
eaith :5 provided he feaves the property in the state in which he 
received it: see however clause (p) fost « 

“ Attached to the earth” means—(qa) rooted in the earth, as in 
the case of trees and shrubs; (2) imbedded in the earth, as in the 
case of walls or buildings ; or (¢) attached to what is so imbedded 
for the permanent beneficial enjoyment of that to which it is 
attached : 

(‘) when a lease of uncertain duration determines by any means 
except the fault of the lessee, he or his legal represeutative is en- 
titled to all the crops planted or sown by the lessee and growing 
upon the property when the lease determines, and to free ingiess 
and egress to gather and carry them : 

(7) the lessee may transfer absolutely or by way of 
mortgage or sub-lease the whole or any part of his inter- 
est in the property, and any transferee of such interest or part 
may again transferit, Zhe dessee will not, however, by 1eason only 
of such transfer, cease to be subject to any of the Habilities attaching 
to the ease nothing in this clause will be deemed to authorize 
a tenant having an untransferable nght of occupancy, the farmer of 
an estate in respect of which default has been made m prying reve- 
nue, or the lessee of an estate under the management of a Court 
of Wards, to assign his interesl as such tenant, farmer, or lessee : 

(2) the lessee is bound to disclose to the lessor any fact as 

5) ib., ss. 108, 3:8 App. Cns., p. 20g. ‘* All the distinctions made in Enghsh 
law between things which ate, and things which are not tenant's fixtures, 


things which he may, or may not remove, during his tenancy, are thus 
ignoied,” Shephard and Brown, pp. 399, 45, 47. 
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to the nature or extent of the interest which the lessee is about to 
take, of which the lessee is, and the lessor is not, aware, and which 
materially increases the value of such interest : 

() the lessee is bound to pay or tender, at the proper time and 
place, the premium or rent to the lessor or his agent in this behalf 
See “ Contract,” pp. 162, 163: 

(m) the lessee is bound to keep, and on the termination of the 
lease to restore, the property in as good condition as it was in 
at the time when he was put in possession, subject only to the 
changes caused hy reasonable wear and tear or irresistible 
force, and to allow the lessor and his agents, at all 1:easonable 
times during the term, to enter upon the property and inspect the 
condition thereof and give or leave notice of any defect in such 
condition ; and, when such defect has been caused by any act or 
default on the part of the lessee, his servant» or agents, he is 
bound to make it good within three months after such notice has 
been given or left : 

(z) if the lessee becomes aware of any proceeding to recover 
the property or any part thereof, or of any encroachment made 
upon, or any interference with, the lessou’s rights concerning such 
property, he is bound to give, with reasonable diligence, notice 
thereof to the lessor : 

(0) the lessee may use the property and its products (if any) as 
a person of ordinary prudence would use them if they were his 
own ; but he must not use, or permit another to use, the property 
for a purpose other than that for which it was leased, or fell tim- 
ber, pull down or damage buildings, work mines or quarries not 
open when the lease was granted, or commit any other act which 
is drstructive or permanently injurious thereto : 

(2) he must not, without the Icssor’s consent, erect on the 
property any permanent structure, except for agricultural 
purposes : 

(g) on the determination of the lease, the lessee is bound to put 
the lessor into possession of the property.® 

Right of lessor’s transferee.—lIf the lessor transfers the 
property leased, or any part thereof, or any part of his interest 
thercin, the transferee, iz the absence of a contract to the con- 
trary, will possess all the rights, and, if the lessee so elects, be 
subject to all the liabilities of the lessor as to the property or 
part transferred so long as he is the owner of it ; but the lessor 
will not, by reason only of such transfer, cease to be subject to 
any of the liabilities imposed uvon him by the lease, unless the 
lessee elects to treat the transferee as the person liable to him: 
provided that the transferee is not entitled to arrears of rent due 


6) s. 108, ib. 
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before the transfer, and that, if the lessee, not having reason to 
believe that such transfer has been made, pays rent to the lessor, 
the lessee will not be liable to pay such rent over again to the 
transferee. The lessor, the transferee, and the lessee may deter- 
mine what proportion of the »1emium or rent reserved by the 
lease is payable in respect of the part so transferred, and, in case 
they disagree, such determination may be made by any Court 
having jurisdiction to entertain a suit for the possession of the 
property leased.” 

Determination of lease.—A: lease of immoveable property 
determines—(a) by efflux of the time limited thereby : (4) where 
such time is limited conditionally on the happening of some event 
—by the happening of such event: (¢) where the interest of the 
lessor in the property terminates on, or his power to dispose of 
the same extends only to, the happening of any event—by the 
happening of such event: (@) in case the interests of the lessee 
and the lessor in the whole: f the property become vested at the 
same time in one peyson in the same right : (e) by express surren- 
der; that 1s to say, in case the Jessee yields up his interest under 
the lease to the les-or, by mutual agreement between them: (/) 
by implied surrender: ¢g., A lessee accepts from his lessor a 
new lease of the property leased, to take effect during the con- 
tinuance of the existing lease, ‘This is an implied surrender of 
the former lease, and such lease determines thereupon: (g) by 
forfeiture ; that is to say, (1) in case the lessce breaks an express 
condition which provides that, on breach thereof, the lessor may 
re-enter, or the lease shall become void; the mere breach of a 
condition does not involve a forfeiture; the condition must also 
be one which provides that on breach thereof, the lessor may 
re-enter, or the lease become void®: or (2) in case the lessee 
renounces his character as such by setting up a title in a third 
person or by claiming title in himself; and in either case the lessor 
or his transferee does some act showing his intention to determine 
the lease: A forfeiture is waived by acceptance of rent which has 
become due since the forfeiture, or by distress for such rent, or 
by any other act on the part of the lessor showing an intention to 
treat the lease as subsisting: provided that the lessor is aware 
that the forfeiture has been incurred: provided also that, where 
rent is accepted after the mstitution of a suit to eject the lessee 
on the ground of forfeiture, such acceptance is not a waiver’: 
(#) on the expiration ofa notice to determine the lease, or to 

7) s, 109, ib. 
8) s, 111 ib,, Shephard and Brown: p. 412: I. L, R. 7 Bom. 262: LL.R.9 
Cal, 808; I. L, Re 6 Mad., 327. , 


9) s.1x1, ib, 
q) s, 112, ib, 
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quit, or of intention to quit, the property leased, duly given by 
one party to the other.2 A notice given 1s waived, with the express 
ot implied consent of the person to whom it is given, by any act 
on the part of the person giving it showing an intention to treat 
the lease as subsisting : ¢.¢. -—(a) A, the lessor, gives B, the lessee, 
notice to quit the property leased. The notice expires. B tenders, 
and A accepts, rent which has become due in respect of the pro- 
perty since the expiration of the notice, The notice is waived. (2) 
A, the lessor, gives B, the lessee, notice to quit the property leas- 
ed. The notice expires, and B remains in possession. A gives to 
B as lessee a second notice to quit. The first notice is waived. 

Relief against forfeiture for non-payment of rent.— 
Where a lease of immoveable property has determined by forfci- 
ture for non-p:yment of rent, and the lessor sues to eject the 
lessee, if, at the hearing of the suit, the lessee pays or tenders to 
the lessor the rent in arrear, together with interest thereon and his 
full costs of the suit, or gives such security as the Court thinks 
sufficient for making such payment within 1s days, the Court may, 
in lieu of making a decree for ejectment, pass an order relieving 
the lessee ayainst the forfeiture ; and thereupon the lessee will hold 
the property leased as if the forfeiture had not occurred.* 

Hffect of surrender and forfeiture on under-leases,— 
The surrender, express or implied, of a lease of immoveable pro- 
perty does not prejudice an under-lease of the properly or any 
part thereof previously granted by the lessee, on terms and con- 
ditions substantially the same (except as regards the amount of 
rent) as those of the original lease; but, unless the surrender is 
made for the purpose of obtaining a new lease, the rent payable 
by, and the contracts binding on, the under-lessee will be respec- 
tively payable to, and enforceable by, the lessor. The forfeiture 
of such a lease annuls all such under-leases, except where such’ 
forfeiture has been procured by the lessor in fraud of the under- 
lessees, or relief against the forfeiture is granted under the provi- 
sions contained in the last paragraph.s 

Holding over.—TIf a lessee or under-lessee of property remains 
in possession after the determination of the lease granted to the 
lessee, and the lessor or his legal representative accepts rent from 
the lessee or under-lessee, or otherwise assents to his continuing 
in possession, the lease is, in the absence of an agreement to the 
contrary, renewed from year to year, or from month to month, 
according to the purpose for which the property is leased (v. ante, 
“Duration of Leases” p. 370) e.g. -—-(a) A lets a house to B for five 
years. B underlets the house to C at a monthly rent of Rs. roo, 


2) 8. 1, ib, 3) 8. 113, ih, 4) 5. 214, ib, 5) 8. 128, ib, 
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The five years expire, but C continues in possession of the house 
and pays the rent to A. C’s lease is renewed from month to 
month, (2) A lets a farm to B for the life of C. C dies, but B 
continues in possession with A’s assent, B’s lease is renewed 
from year to year.§ 

None of the provisions of this chapter apply to leases 
for agricultural purposes, except in so far as the Local Goy- 
ernment, with the previous sanction of the Governor-General in 
Council, may by notification published in the local official Gazette 
declare all or any of such provisions to be so applicable, together 
with, or subject to, those of the local law, if any, for the time 
being in force. Such notification will not take effect until the 
expiry of six months from the date of its publication,7 


6) s, 116, ib, . 7) S117, ib, 
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AutTHoRITIES—Act X of 1865 (Indian Succession): Act XXI of 1870 (Hindu 
Wills) Act: V of 1882 (Probate and Administration), 


Specific legacies.—Where a testator bequeaths to any person 
a specified part of his property, which is distinguished from all 
other parts of his property, the legacy 1s said to be specific, eg. : 
A bequeaths to B (a) The diamond ring presented to him 
by C: the legacy is specific ; (4) a diamond ring : the legacy is not 
specific ; (c) his promissory notes of the Government of India 
for Rs. 10,000 in their 4 percent loan: the legacy is specific: 
but if he were to bequeath Rs. to,ooo worth of Government 
securities the legacy would not be specific. (1) Where a sum 
certain is bequeathed, the legacy is xo? specific merely because 
the stocks, funds or securities in which it is invested are described 
in the will, ¢.g.: A bequeaths to B “Rs. to,o00 of his funded 
property:” “Rs, 10,009 of his property now invested in shares 
of the East Indian Railway Company:” ‘Rs, 10,000 at present 
secured Ly morigage of Rampur tactory.” No one of these lega- 
cies is specific. (2) Where a bequestis made in general terms, of 
a certain amount of any kind of stock, the legacy is not specific 
merely because the testator was, at the date of his will, possessed of 
stock wf the specified kind, to an equal or greater amount than the 
amount bequeathed, e.g... A bequeaths to B Rs. 5,000 five per 
cent, Government securities ; A had at the date of the will five per 
cent. Government securiies for Rs. 5,000. he legacy is not 
specific. (3) A money legacy is zo¢ specific merely because the will 
directs its payment to be postponed until some part of the pro- 
perty of the testator shall have been reduced to a certain form, 
or remitted to a certain place, ¢.g.: A bequeaths to B Rs, 10,000 
and directs that this legacv shall be paid as soon as A’s property 
in India shall be realized in England. The legacy is not 
specific. (4) Where a will contains a bequest of the residue 
of the testator’s property along with an enumeration of some 
items of property not previously bequeathed, the articles enu- 
merated are zo¢ deemed to be specially bequeathed. (5) Where 
property is specifically bequeathed to two or more persons in 
succession, it must be retained in the form in which the testator 
left it, although it may be of such a nature that its value is con- 
tinually decreasing, eg.: (a) A, having a lease of a house for 
a term of years, 15 of which were unexpired at the time of his 
death, has bequeathed the lease to B for his life, and after B’s 
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death to C. B is to enjoy the property as A left it, altho igh, if 
B lives for 15 years, C can take nothing under the bequest. 
Where, however, property comprised in a bequest to two or more 
persons in succession is zo¢ specifically bequeathed, it must, in 
the absence of any direction to the contrary, be sold, and the 
proceeds of the sale invested in such securities as the High Court 
may authorize or direct. The fund thus constituted will be enjoy- 
ed by the successive legatees according to the terms of the will: 
eg.: A, having a lease for aterm ot years, bequeaths “all his 
property ” to B for life, and after H’s death to C. The lease must 
be sold, and the proceeds invested as above stated, and the annual 
income arising from the fund is to be paid to B for life At B’s 
death the capital of the fund is to be paid to C. (6) If there be 
a deficiency of assets to pay legacies, a specific legacy is not 
liable to abate with the general legacies.t—See “ Awecutor,” 
PP: 253, 254: 

Demonstrative legacies.—Where a testator bequeaths a 
certain sum of money, ora certain quantity of any other com- 
modity, and refers to’ a particular fund or stock so as to consti. 
tute the same, the primary fund or stuck out of which payment is 
to be made, the legacy is said to be demonstrative. The dis- 
tinction between a specific legacy and a demonstrative 
legacy consists in this, that (2) where specified pioperty is 
given to the legatee, the legacy is specific ; (4) where tne legacy is 
directed to be paid out of specified property, it is demonstrative, 
e.g. :—A bequeaths to B (a) Rs, 1,000 being part of a debt due to 
him from W. He also bequeaths to C Rs. 1,000 to be paid 
out of the debt due to him from W. The legacy to B is specific ; 
the legacy to C is demonstrative. (4) ‘80 chests of the indigo 
which shall be made at his factory ‘of Rampur: Rs. 10,000 
out of his five per cent. promissory notes of the Government of 
India: an annuity of Rs. 500 “from his funded property :” 
Each of these bequests is demonstrative. A bequeaths to B an 
annuity, and directs it to be paid out of the rents arising from 
his taluq of Ramnagar. A bequeaths to B “Rs, 10,000 out 
of his estate at Ramnagar,” or charges it on his estate at 
Ramnagar: “Rs. 10,000 being his share of the capital embarked 
in a certain business.” Each of these bequests is demonstrative.? 
Where a portion of a fund is specifically bequeathed, and a 
legacy is directed to be paid out of the same fund, the portion 
specifically bequeathed will first be paid to the legatee, and the 
demonstrative legacy will be paid out of the residue of the fund, 

1) ss. r29—136, Act X of x865. These ss. apply to wills of Hindus, Jainas, 

Sikhs and Buddhists in the Lower Provinces of Bengal and the ‘Towns 


of Macias and Bombay. (Act XXI of 1870, s, 2.) 
2) s, 137, 1b., applies to Hindus, ete. 


t 
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and, so far as the residue may be deficient, out of the general 
assets of the testator, ¢.g. : A bequeaths to B Rs. 1,000 being part 
of a debt due to him from W. He also nequeaths to C Rs, 1,000 
to be paid out of the debt due to him from W. The debt due to 
A from W 1s only Rs. 1,500; of these Rs. 1,502, Rs, 1,000 belong 
to B, and Rs. soo are to be paid to C. C is also to receive 
Rs, 500 out of the general assets of the testator. 

Ademption.—If anything which has been specifically be- 
queathed does not belong to the testator at the time of his death, 
or has been converted into property of a different kind, the legacy 
is adeemed ; that is, it cannot take effect, by reason of the sub- 
ject-matter having been withdrawn from the operation of the 
will, ¢.g.: (2) A bequeaths to B ‘the diamond ring presented 
to him by C:” “his gold chain:” “a certain bale of wool:” “a 
certain piece of cloth ;” ‘all his houschold-goods which shall be 
in or about his dwelling-house in M. Street, in Calcutta, at the 
time of his death.” If A, in his lifetime, sells or gives away the 
ring, converts the chain into a cup, cqnverts the wool into 
cloth, makes the cloth into a garment, takes another house into 
which he removes all his goods each of the-e legacies is adeemed. 

No bequest is wholly or partially adeemed by a subsequent 
provision made by settlement or otheiwise for the legatee, eg. : 
(a) A bequeaths Rs. 20,000 to his son B. He afterwards gives 
to 8 the sum of Rs. 20,000, The legacy is not thereby adeemed.* 
The removal of the thing bequeathed from the place in which 
it is stated in the will to be situated does not constitute an 
ademption, where the place is only refered to in order to com- 
plete the description of what the testator meant to bequeath, 
ég.: A bequeaths to B all the bills, bonds and other securities 
for money belonging to him then lying in his lodgings in Cal- 
cutta, At the time of his death, these effects had been removed 
from his lodgings in Calcutta, The legacy is not revoked by 
ademption. Where the thing bequeathed is not the right to 
receive something of value from a third person, but the money 
or other commodity which shall be received from the third person 
by the testator himself or by his representatives, the receipt of 
such sum of money or other commodity by the testator does not 
constitute an ademption; but, if he mixes it up with the general 
mass of his property, the legacy is adeemed, ¢.g.: A bequeaths 
to B whatever sum may be received from his clam on C. A 
receives the whole of his claim on ©, an sete it apart from the 
general mass of his property. The legacy ‘s not adeemed.® 

3) ib., 5. 138, applies to Hindus, ete. 


4) ib,, ss. 139, 166, applies to Hindus, ete, 
5) ib, ss, 148, 149, applies to Hindus, etc, 
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Non-ademption of demonstrative legacy.—A demon- 
strative legacy is not adeemed by reason that the property on 
which it is charged by the will does not exist at the time of the 
death of the testator, or has been converted into property of a 
different kind ; but it will in such case be paid out of the general 
assets of the testator.® 


Ademption of specific legacies. —(1) Where the thing speci- 
fically bequeathed 1s the right to receive something of value from 
a third party, and the testator himself receives it, the bequest is 
adeemed, ¢g.; A bequeaths to B “his interest in certain policies 
of life assurance” A in his lifetime receives the amount of the 
policies. The legacy isadeemed. (2) The receipt by the testator 
of a part of an entire thing specifically bequeathed operates as 
an ademption of the legacy to the extent of the sum so received 
eg: A bequeaths to B “the debt due to him by C.” The 
debt amounts to Rs. 10,000. C. pays to A Rs. 5,cco the one- 
half of the debt. The legacy is revoked by ademption, so far as 
tegards the Rs. 5,o0@ received by A. (3) If a portion of an 
entire fund or stock be specifically bequeathed, the receipt by the 
testator of a portion of the fund or stock operates as an ademp- 
tion only to the extent of the amount so received ; and the residue 
of the fund or stock is applicable to the discharge of the specific 
legacy, é.g.: A bequeaths to B one-half of the sun of Rs. 10,000 
due to him from W. A in his lifelame receives Rs. 6,000, 
part of the Rs. 10,000, The Rs. 4,000 which are due from W to 
A. at the time of his death belong to B under the specific bequest. 
(4) Where stock which has been specifically bequeathed does 
not exist at the testaton’s death, the legacy is adeemed, 4g, A be- 
queaths to B “his capital stock of £1,000 in East India stock:” 
A sells the stock, the legacy isadeemed. (5) Where stock which 
has been specifically bequeathed does only in part exist at the 
testator’s death, the legacy is adeemed so far as regards that part 
of the stock which has ceased to exist, eg.- A bequeaths to B “his 
Rs. 10,000 in the 534 per cent. loan of the Government of India,” 
A sells one-half of his Rs 10,000 in the loan in question. One- 
half of the legacy is adeemed, (6) A specific bequest of goods 
under a description connecting them with a certain place is not 
adeemed by reason that they have been removed from such place 
from any temporary cause, or by fraud, or without the knowledve 
or sanction of the testator, eg.; (¢) A bequeaths to B “all his 
household goods which shall be in or about his dwelling-house in 
Calcutta at the time of his death.” The goods are removed from 
the house to save them from fire, A dies before they are brought 


6) ib., s, 140, applies to Hindus, cto, 
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back. The legacy is notadeemed.?7 Where a thing specifically be- 
queathed undergoes a change between the date of the will and 
the testator’s death, and the change takes place by operation of 
Jaw, or in the course of execution of the provisions of any legal 
instrument under which the thing bequeathed was held, the legacy 
isnot adeemed by reason of such change, ag.: (@) A bequeaths 
to B ‘all the money which he has in the 5% per cent. loan of the 
Government of India.” The securities for the 5% per cent. loan 
are converted durmg A’s lifetime into 5 per cent. stock, (3) A 
bequeaths to B the sum of Rs, 10,000 in promissory notes of 
the Government of India which he has power, under his marriage- 
settlement, to dispose of by will. Afierwards, in A’s lifetime, the 
fund is converted into Consols by virtue of an authority contained 
in the settlement. Neither of these legacies has been adeemed, 
(8) Where a thing specifically bequeathed undergoes a change 
between the date of the will and the testator’s death, and the 
change takes place without the knowledge or sanction of the 
testator, the legacy is not adeemed, 2g. A bequeaths to B “all 
his 3 per cent. Consols.”. The Consols ate, without A’s know- 
ledge, sold by his agent, and the proceeds converted into East 
India stock. This legacy is not adeemed. (9) Where stock which 
has been specifically bequeathed is lent to a third party on condi- 
tion that it shill be replaced, and it is replaced accordingly, the 
legacy isnotadeemed. (10) Where stock specifically bequeathed 
is sold, and an equal quantity of the same stock is afterwards 
purchased and belongs to the testator at his death, the legacy is 
not aneemed.® 

Where a portion of a fund is specifically bequeathed 
to one legatee, and a legacy charged on the same fund 
is bequeathed to another legatee; if the testator receives 
a portion of that fund, and the remainder of the fund is insuffi- 
cient to pay both the specific and the demonstrative legacy, the 
specific legacy will be paid first, and the residue (if any) of the 
fund will be applied so far as it will extend in payment of the 
demonstrative legacy, and the rest of the demonstrative legacy 
will be paid out of the general assets of the testator, ¢g.: A be- 
queaths to B Rs, 1,000, part of the debt of Rs. 2,000 due to him 
from W. He also bequeaths to C Rs. 1,000 to be paid out of 
the debt due to him from W. A afterwards receives Rs. 500 part, 
of that debt, and dies leaving only Rs, 1,500 due to him from W, 
Of these Rs, 1,500, Rs. 1,000 belong to B, and Rs. soo are to be 
paid to C. Cis also to receive Rs. 500 out of the general assets of 


the testator? 
7) ib., ss. r41—147, applies to Hindus, ete. 
8) ib., ss r50—r53, applies to Hindus, ete. 
9) ib., §. 144, applies to Hindus, etc, 
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Legacy to creditor.~~Where 4.debtor bequeaths a legacy to 
his creditor, and it does not appear from the will’ that the l&gacy 
is meant as a satisfaction of the debt, the creditor is entitled to 
the legacy as well as to the amount of the debt,t 


Legacy to child portioner.—Where a parent, who is undér 
obligation by contract to provide a portion for a child, fails to do, 
so, and afterwards bequeaths a legacy to the child, and does not 
intimate by his will that the legacy is meant as a satisfaction’ of 
the portion, the child is entitled to receive the legacy as well as. 
the portion, ag. A, by aiticles entered into in contemplation 
of his marriage with B, covenanted that he would pay to each 
of the daughters of the intended marriage a portion of Rs. 20,000 
on her marriage. ‘Ihis covenant having been broken, A be- 
queaths Rs, 20,000 to each of the married daughtets of hintself 
and B. The legatees are entitled to the benefit of this bequest 
in addition to their portions,? 


Vesting of legacies,—-(1) Where by the terms of a bequest 
the legatee is not entitled to immediate possession of the thing 
bequeathed, a right to receive it at the proper time will, unless a 
contrary intention appears by the will, become vested in the 
legatee on the testator’s death, and wil! pass to the legatee’s repre- 
sentatives if he dies before that time and without having received 
the legacy. And in such cases the legacy is from the testator’s 
death said to be vested in interest, 2¢.: (a) A bequeaths 
to B Rs, 100, to be paid to him at the death of C. On A’s 
death the legacy becomes vested in interest in B, and, if he dies 
before C, his representatives are entitled to the legacy. (4) A 
bequeaths to B Rs. roo, to be paid to him upon his attaining 
the age of 18 On A’s death the legacy becomes vested in 
interest in B. (c) A fund is bequeathed to A for life, and after 
his death to B, On the testator’s death the legacy to B becomes 
vested in interest in B. (2) Where a bequest is made only to 
such members of a class as shall have attained a particular age, 
a person who has not attained that age cannot have a vested 
interest in the legacy, ag. a fund is bequeathed to such of 
the children of A as shall attain the age of 18, with a direction 
that, while any child of A shall be under the age of 18, the 
income of the share, to which it may be presumed he will be 
eventually entitled, shall be applied for his maintenance and 
education, No child of A who is under the age of 18 has a vest. ° 


ed interest in the bequest.3 
x) ib., s. 164, applies to Hindus, etc, 


2) ib, 8. 165, applies to Hindus, ete. 
3) ib., ss. 106, 108, applies to Hindus, eto. 
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‘A Iggacy Hequéathed jnr-case a specified ugcertain event shall 
happen does not ‘vest until that event happens. A legacy be- 
queathed in case a: specified wncertain event shall not happen 
does not vest until the happening of that event ‘becomes impos- 
sible.’ In either case, until the condition has been fulfilled, the 
interest of the legatee is called a contingent interest, 2g: (a) A 
-legacy is bequeathed to D in case A, B and C shall all die under 
the‘age of 18. D has a contingent interest in the legacy until A, ° 
B and C all die under 18, or one of them attains that age. (0) 
A sum of money is bequeathed to A “in case he shall attain the 
‘age of 18,” or, “when he shall attain the age of 18,” A’s interest 
in ‘the legacy is contingent until the condition shall be fulfilled 
by his attaining that age. (¢) A fund is bequeathed to A if B 
.shall not marry C within five years after the testator’s death. A’s 
inferest in the legacy is conti: gent until the condition shall be 
‘fulfilled by the expiration of the five years without 8’s having 
married C, or by the occurrence, within that period, of an event 
which makes the fulfilment of the condition impossible. Zo 
the above rule there ts the following excepiion, Where a fund is 
bequeathed to any person upon his attaining a particular age, 
and the will also gives to him absolutely the income to arise 
‘from the fund before he reaches that age, or directs the income, 
or so much of it as may be necessary, to be applied for his bene- 
fit, the bequest of the fund is zo? contingent, eg.: (@) A be- 
queaths to B Rs, 500 a year upon his attaining the age of 18, 
and directs that the interest, or a competent part thereof, shall 
be applied for his benefit until he reaches that age. The legacy 
is vested.+ 

Executors assent to legacy—See “ xecutor,”* pp. 252, 
253. 

Abatement and payment of legacies—See “ Zvxeciefor,” 
PP 253, 254. 

Onerous bequests.—Where a bequest imposes an obligation 
on. the legatee, he can take nothing by it unless he accepts it 
fully, ¢g.: A having shares in (X), a prosperous joint stock 
company, and also shares in (Y), a joint steck company in diffi- 
culties, in respect of which shares heavy calls are expected to be 
made, bequeathes to B all his shares in joint stock companies. 
B refuses to acceyt the shares in (Y). He forfeits the shares in 
(X). But where a will contains two separate and tndependent 
bequests to the same person, the legatee is at literty to 
accept one of them and refuse the other, although the former 
may be beneficial and the latter onerous, ¢g., A having a lease 
for a term of years of a house at a rent which he and his repre- 


4) ib., S. 107, applies to Hindus, etc, 
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sentatives are bound to pay during the term, and which is higher 
than the house can be let for, bequeathes to B the lease and a 
sum of money. B refuses to accept the lease, He does not by 
this 1.efusal forfeit the money.5 

Contingent bequests.—(1) Where a legacy is given ifa specifi- 
ed uncertain event shall happen, and no time is mentioned in the 
will for the occurrence of that event, the legacy cannot take effect 
unless such event happens Je/ore the period when the fund be- 
queathed is payable or distributable, eg.: (2) A legacy is be- 
queathed to A, and, in case of his,death, to B, If A survives the 
testator, the legacy to B does not take effect. (4) A legacy is be- 
queathed to A, and, in case of his death without children, to B, 
If A survives the testator or dies in his lifetime leaving a child, 
the legacy to B does not take effect. (c) A legacy is bequeathed 
to A when and if he attains the age of 18, and, in case of his 
death, to B. A attains the age of 18. The legacy to B does not 
take effect. (d) A legacy is bequeathed to A for life, and after 
his death to B, and, ‘‘1n case of B’s death without children,” to 
C. Thewords “in dase of B’s death without children” are 
to be understood as meaning in case B shall die without children 
during the lifetime of A. (¢) A legacy is bequeathed to A for life, 
and after his death to B, and, “in case of B’s death,” to C. The 
words ‘‘in case of B’s death” are to be considered as meaning 
“in case B shall die in the lifetime of A.” (2) Where a be- 
quest is made to such of certain persons as shall be surviving 
at some period, but the exact period is not specified, the legacy 
will go to such of them as shall be alive at the time of payment 
or distribution, unless a contrary intention appear by the will, 
e.g. Property is bequeathedto A and B, to be equally divid- 
ed between them, orto the survivor of them. If both A and 
B survive the testator, the legacy is equally divided between them. 
If A dies before the testator, and B survives the testator, it goes 
to B.6 

Conditional bequests.—(1) A bequest upon an impos- 
sible condition is void, ¢g.- A bequeaths Rs, 500 to B on con- 
dition that he shall marry A’s daughter. A’s daughter was dead at 
the date of the will. The bequest is void. (2) A bequest upon a 
condition, the fulfilment of which would be contrary to law or 
to morality, is void, eg.: A bequeaths Rs. 5,000 to his niece if 
she will desert her husband. The bequest is void. (3) Where 
4 will imposes a condition to be fulfilled before the legatee can 
take a vested interest in the thing bequeathed, the condition is 
considered to have been fulfilled if it has been substan- 


5) ib., ss, 109, rz0, applies to Hindus, ete, 
6) ib., 8s. 211, 142, applies to Hindus, ete, 
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‘tially complied with, eg.; () A legacy is bequeathed to A on 
condition that he shall marry with the consent of B, C, D and E,A 
marries with the written consent of B.C is present at the marriage. 
D sends a present to A previous to the marriage. E has been 
personally informed by A of his intentions, and has made no 
objection. A has fulfilled the condition. (4) A legacy is be 
queathed to A on condition that he shall marry with the consent 
of B, C and D. Ddies. A marries with the consent of B and 
C. A has fulfilled the condition. (c) A legacy is bequeathed toA 
on condition that he shall marry with the consent of B, C and D. 
A marries without the consent of B, C and D, but obtains their 
consent after the marriage. A has not fulfilled the condition, 
(4) A bequest may be made to any person with the con- 
dition superadded that in caseaspecified uncertain event 
Shall happen the thing bequeathed shall go to another 
person, or that in case a specified uncertain event shall 
not happen the thing bequeathed shall go over to another 
person, ¢.g.: a sum of money is bequeathed to A, to be paid 
to him at the age of 18, and, if heshall die ‘before he attains that 
age, to B, A takes a vested interest in the legacy, subject to be 
divested and to go to Bin case A shalldieunder 18, An ulterior 
bequest of this kind cannot take effect, unless the condition is strict- 
ly filfulled, eg. (a) A legacy is bequeathed to A, with a proviso 
that, if he marries without the consent of B, C and D, the legacy 
shall goto E. Ddies. Even if A marries without the consent 
of B and C, the gift to E does not take effect. If the ulterior 
bequest be not valid, the original bequest is not affected by it, 
é.g.+ an estate is bequeathed to A for her life, and, if she do not 
desert her husband, to B. A is entitled to the estate during her 
life as if no condition has been inserted in the will, (5) A 
bequest may be made with the condition superadded 
that it shall cease to have effect in case a specified un- 
certain event shall happen, or in case a specified un- 
certain event shall not happen, ¢.g.: (a) an estate is bequeath- 
ed to A, provided that, if he marries under the age of 25 without 
the consent of the executors named in the will, the estate shall 
cease to belong to him. A marries under 25 without the consent 
of the executors. The estate ceases to belong to him, (0) 
An estate is bequeathed to A, provided that, if he shall 
not go to England within three years after the testator’s death, 
his interest in the estate shall cease. A docs not go to England 
within the time prescribed. His interest in the estate ceases. 
“(¢) An estate is bequeathed to A, with a proviso that, if she 
becomes a nun, she shall cease to have any interest in the estate, 
A becomes a nun, She loses her interest under the will. 
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(6) Where a bequest is made with a condition superadded that, 
unless the legatee shall perform a certain act, the subject-matter 
of the bequest shall go to another person, or the bequest shall 
cease to have effect ; but no time is specified for the performance 
of the act ; if the legatee takes any step which renders impossible 
or indefinitely postpones the performance of the act required, the 
legacy will go as if the legatee had died without performing such 
act, é.g.: (a) \ bequest is made to A with a proviso that, unless 
he enters tne army, the jegacy shall go over to B. A takes holy 
orders, and thereby renders it impossible that he should fulfl the 
condition, B is entitled to receive the legacy. (4) A bequest is 
made to A with a proviso that it shall cease to have anv effect if 
he aoes not marry ’s daughter. A marries a stranger, and there- 
by invefinitely postpones the fulfilment of the condition. The 
beque-t ce:ses to have effect. (12) Where the will requires 
an act to be performed by the legatee within a specified 
time, either asa condition to be fulfilled before the legacy is 
enjoyed, or as a condition upon the non-fulflment of which the 
subject-matter of the"bequest is to vo over to another person, or 
the bequest is to cease to have effect ; the act must be performed 
within the time specified, unless the performance of it be pre- 
vented by fraud, in which case such firther time will be allowed 
as is be req lisite to make up for the delay caused by such fraud.7 

Bequests with directions as to application or enjoy- 
ment.—(r) Where a fund is bequeathed absol stely to or for the 
benefit of any person, but the will contains a direction that it shall 
be applied or enjoyed in a particular manner, the legatee will be 
entitled to receive the fund as if the will had contained no such 
direction, e.g. - A sum of money is bequeathed towards purchasing 
a country residence for A, or to purchase an annuity for A, or to 
place A in any business. A chooses to receive the legacy in 
money. Hes entitled to do so The principle upon which 
this rule is based, is that a Court will not compel that to be done 
which the legatee may undo the next moment.8 

Bequests to an executor ~See “ Axvecutor.” 

Pledges, liens and incumbrances.—Where property speci- 
ficaily bequeathed is subject at the death of the testator to any 
piedge, lien or incumbrance, created by the testator himself or by 
any person under whom he claims, then, unless a contrary inten- 
tion appears by the will, the legatee, if he accepts the bequest, 
must accept it subject to such pledge or incumbrance, and will {as 
between himself and the testator’s estate) be liable to make good 
the amount of such pleige or incumbrance, A contrary inten- 


7) ib., ss, 123--124, applies to Hindus, ete. 
8) ib., 8. 125, ste ss, 126 127; applies to Hindus, etc, 


LEGACY AND BEQUEST. 387 


! 

tion will not be inferred from’ any direction which the will may 
contain for the payment of the testator’s debts generally, <A peri- 
odical payment in the nature of land-revenue or in the nature of 
rent is not such an incumbrance as is contemplated by the above 
rule, eg.: (a) A bequeaths to B the diamond ring given him 
by C. At A’s death the ring is held in pawn by D, 10 whom it 
has been pledged by A. Icis the duty of A’s executors, if the 
state of the testator’s assets will allow them, to allow B to redeem 
the ring. (4) A bequeaths to Ba zamindari, which at A’s death is 
subject to a mortgage for Rs 10,00., and the whole of the prin- 
cipal sum, together with interest to the amount of Rs, 1,000, 
is due at A’s death. B, if he accepts the bequest, accepts it sub- 
ject to this charge, and is liable, as betwcen himself and A’s 
estate, to pay the sum of Rs. 11,000 thus due? 

Where anything is to be done to complete the testa- 
tor’s title to the thing bequeathed, it is to be done at 
the cost of the testator’s estate—r.y.: (2) A, having con- 
tracted in general terms for the purchase of a piece of land at a 
certain price, bequeaths it to B, and dies before he has paid the 
purchase-meney, the purchase-money must be made good out 
of A’s assets.? 

Land revenue and rent.—Where there is a bequest of 
any interest in immoveable property, in respect of which pay- 
ment in the nature of land-revenue or in the nature of rent has 
to be made periodically, the estate of the testator must (as be- 
tween such estate and the legatee) make good such payments or 
a proportion of them up to the day of his death, e.g, : A bequeaths 
to B a house, in respect of which Rs, 365 are payable annually 
by way of rent. A pays his rent at the usual time, and dies 25 
days after. A’s estate must make good Rs. 25 in respect of the 
rent,? 

Shares and calls.—In the absence of any direction in the 
will, where there is a specific bequest of stock ina joint stock 
company, if any call or other payment is due from the testator 
at the time of his death in respect of such stock, such call of 
payment must, as betwecn the testator’s estate and the legatee, 
be borne by such estate; but, if any call or other payment shall, 
after the testator’s death, become due in respect of such stock, 
the same must, as between the testator’s estate and the legatee, 
be borne by the legatee if he accept the bequest, eg.: (a) A 
bequeathed to B his shares in a certain railway. At A’s death 
there was due from him the sum of £5 in respect of each share, 

9) ih. s. 154, applies to Hindus, ete, 


1) ib., s. 155, applies to Hindus, ete, 
2) 1b., s. 156, appl es to Hindus, ete, 


388 LEGACY AND BEQUEST. 


being the amount of a call which had been duly made, and the 
sum of ss. in respect of each share, being the amount of interest 
which had accrued due in respect of the call. These payments 
must be borne by A’s estate, (2) A has agreed to take 50 shares 
in an intended joint stock company, and has contracted to pay 
up 45 in respect of each share, which sum must be paid before 
his title to the shares can be completed. A bequeaths these 
shares to B, The estate of A must make good the payments 
which were necessary to complete A’s title. (c) A bequeaths to 
B his shares in a certain railway.. B accepts the legacy, After 
A’s death, a call is made in respect of the shares, B must pay 
the call, (@) A bequeaths to B his shares in a joint stock com- 
pany. B accepts the bequest. Afterwards the affairs of the com- 
pany are wound up, and each shareholder is called upon for 
contribution. The amount of the contribution must be borne 
by the legatee, (¢) A is the owner of ten shares in a railway 
company. At a meeting held during his lifetime a call is made 
of -43 per share, payable by three instalments. A bequeaths his 
shares to B, and dies between the day fixed for the payment of 
the first and the day fixed for the payment of the second instal- 
ment, and without having paid the first instalment. A’s estate 
must pay the first instalment, and B, if he accepts the legacy, 
must pay the remaining instalments.3 


If there be a bequest of something described in 
general terms, the executor must purchase for the 
legatee what may reasonably be considered to answer 
the description, ¢g.: (2) A bequeaths to B @ paur of carriage- 
horses, or @ diamond ring. The executor must provide the 
legatee with such articles if the state of the assets will allow tt 
(2) A bequeaths to B “ his pair of carriage-horses.” A had no 


carriage-horses at the time of his death. The legacy fails,4 


where the interest or produce of a fund is bequeath- 
ed to any person, and the will affords no indication of an 
intention that the enjoyment of the bequest should be of limited 
duration, the principal as well as the interest will belong to the 
legatee, eg. (#) A bequeaths to B the interest of his five per 
cent, promissory notes of the Government of India, There is 
no other clause in the will affecting those securities. B is entitled 
to As five per cent, promissory notes of the Government of India, 
(3) A bequeaths the interest of his 54 per cent. promissory notes 
of the Government of India to B for his life, and after his death 
toC. Bis entitled to the interest of the notes duzing his life ; 


3) ib., s. 157, applies to Hindus, ete, 
4) ib., 5s. 458, applies to Hindus, ete, 
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and C is entitled to the notes upon B’s death. (¢) A bequeaths 
to B the rents of his lands at X._ B is entitled to the Jands.5 

Annuities.—Where an annuity is created by will, the lega- 
tee is entitled to receive it for his /#e only, unless a contrary 
intention appears by the will. And this rule will not be varied 
by the circumstance that the annuity is directed to be paid out 
of the property generally, or that a sum of money is bequeathed 
to be invested in the purchase of it, ¢g.: (@) A bequeaths to 
B Rs. 500 a year, B is entitled during his life to receive the 
annual sum of Rs. 500. (2) *Where the will directs that an 
annuity shall be provided for any person out of the proceeds 
of property, or out of property generally, or where money is 
bequeathed to be invested in the purchase of an annuity for 
any person, on the testator’s death the legacy vests in interest in 
the legatee, and he is entitled at his option to have an annuity 
purchased for him, or to receive the money appropriated for 
that purpose by the will, eg - (2) A by his will directs that his 
executors shall out of his property purchase an annuity of Rs. 
1,000 for B. B is entitled at his option to have an annuity of 
Rs. 1,000 for his life purchased for him, or to receive such a 
sum as will be sufficient for the purchase of such an annuity. 
(3) Where an annuity is bequeathed, but the assets of the 
testator are not sufficient to pay all the legacies given by the 
will, the annuity will abate in the same proportion as the 
other pecuniary legacies given by the will. (4) Where there 
ig a gift of an annuity and a residuary gift, the whole of 
the annuity is to be satisfied before any part of the residue is paid 
to the residuary legatee, and, if necessary, the capital of the tes- 
tator’s estate must be applied for that purpose. As to the payment 
and apportionment of annuities v. dosé. 

Hlection.—(1) Where a man, by his will, professes to dispose 
of something which he has no right to dispose of, the person to 
whom the thing belongs must elect either to confirm such dtsposttion 
or to dissent from it, and in the latter case he must give up any 
benefits which may have been provided for him by the will, 
(2) The interest so relinquished will devolve as if it had not 
been disposed of by the wil! in favour of the legatee, subject, 
nevertheless, to the charge of making good to the disappointed 
legatee the amount or value of the gift attempted to be given to 
him by the will, (3) This rule applies whether the testator does 
or does not believe that which he professes to dispose of by his 
will to be his own, e.g. + the farm of Sultanpur was the property 
of C. A. bequeathed it to B, giving a legacy of Rs, 1,000 to C, 


5) ib., s. 159, applies to Hindus, ete. 
6) ib,, 55, 160—163, applies to Hindus, ete, 
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C has elected to retain his farm of Sultanpur, which is worth 
Rs, 800. C forfeits his legacv of Rs. 1,000, of which R-. 800 
goes to B, and the remaining Rs, 200 falls into the residuary 
bequest, or devolves according to the rules of intestate succession, 
as the case may be.” 

Void bequests.—The following bequests are void: (1) where 
a bequest is made toa person by a particular descrip- 
tion, and there is no person in existence at the testator’s 
death who answers the description, the bequest is void; 
eg.. A bequeaths Rs. 1,000 tothe eldest son of B. At the 
death of the testator, B has no son. The bequest is void. Hx- 
ception.—If property is bequeathed to a person described as stand- 
ing in a particular degree of kindied to a specified individual, 
but his possession of it is deferred until a time later than the 
death of the testator, by reason of a prior bequest, or otherwise ; 
and if a person answering the description is alive at the death 
of the testator, or comes into existence between that event and 
such later time, the property will, at such later time, go to that 
person, or, if he be dead, to his representatives, e.g.: A be- 
queaths Rs, 1,000 to B for life, and after his death to the eldest 
sonofC. At the death ofthe testator, C had noson. Afterwards, 
during the life of B, a son is born to C. Upon B’s death the le- 
gacy goes to C’s son. (2) Where a bequest is made toa 
person not in existence at thetimeof the testator’s death, 
subject to a prior bequest contained in the will, the later 
bequest is void, unless it comprises the whole of the re- 
maining interest of the testator in the thing bequeath- 
ed, ¢.g.. property is bequeathed to A for his life, and after his death 
to his eldest son for life, and after the death of the latter to his 
eldest son. At the time of the testator’s death, A has no son. 
Here the bequest to .A’s eldest son is a bequest to a person not 
in existence at the testator’s death. It is not 2 bequest of the 
whole interest that remains to the testator because a life estate 
only is given to A’s eldest son. The bequest to A’s eldest son 
for his life is void. (3) No bequest is valid whereby the 
vesting of the thing bequeathed may be delayed he- 
yond the lifetime of one or more persons living at the 
testator’s decease, and the minority of some person 
who shall bein existence at the expiration of that 
period, and to whom, if he attains full age, the thing 
bequeathed is to belong, ¢.g.-A fund is bequeathed to A for 
his life; and after his death to B for his hfe; and after B’s 
death to such of the sons of B as shall first attain the age of 25. 
A and B survive the testator. Here the son of B who shall first 


7) ib., ss, 267—169. See ss, 170--177 : applies to Hindus, etc. 
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attain the age of 25 may be a son born after the death of the 
testator; such son may not attain 25 untilmore than 18 years have 
elapsed from the death of the longer liver of Aand B; and the 
vesting of the fund may thus be delaved beyond the lifetime of 
A and B and the minority af the sons of B. The bequest alter 
’s death is void. (4) Ifa bequest is made to a class of persons, 
with regand to some of whom it is inoperative by reason of the 
rules contained in the two last preceding clauses, or either of them, 
such bequest is wholly void, (5) Where a bequest is void by 
reason of any of the rules contained in the three last preceding 
clauses, any bequest contained in the same will, and intended to 
take effect after or upon failure of such prior bequest, is also 
void® (6) A direction to accumulate the income arising 
from any property is void; and the property will be 
disposed of as if no accumulation had been directed, 
Exception.—Where the property is immoveable, or where accumu- 
lation is directed to be made from the death of the testator, the 
direction will be valid in respect only of the income arising from 
the property within ove year next following the testator’s death ; 
and at the end of the year such property and income will be dis- 
posed of, respectively, as if the period during which the accumu- 
lation has been directed to be made had elapsed, eg. : (a) The 
will directs that the sum of Rs. 10,000 shall be invested in 
Government securities, and the income accumulated for 20 years, 
and that the principal, together wi h the accumulation, shall then 
be civided between A, B and C. A,B and C are entitled to 
receive the sum of Rs. 10,000 at the end of the year from the 
testator’s death. (4) A bequeaths a sum of money to B, to be 
paid to him when he shall attain the age of 18, and directs the 
mterest to be accumulated till he shall arrive at that age. At A’s 
death the legacy becomes vested in B; and so much of the 
interest as is not required for his maintenance and education is 
accumulated, not by reasons of the direction contained in the 
will, but in consequence of B’s minoritv.9 

Void bequests to religious or charitable uses—See 
“ Charities.” 

Construction of bequests —See “ Wills,” 

Payment and apportionment of annuities.—(1) Where 
an aanuity is given by the wili, and no time is fixed for its com- 
mencement, 4 will commence from the testator’s death, and the 
first payment will be made at the expiration of a year next after 
that event. (2) Where there is a direction that the annuity shall 
be paid quarterly or monthly, the first payment will he due at 


3 ib., 55. gg—-x03, applies to Hindus, etc. See “ A/inority & Ainors," 
9) ib.,s. 104, does not apply to Hindus, ete. See Act XXI of 1870, %. 2a 
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the end of the first quarter or first month, as the case may be, 
after the testator’s death, and will, if the executor think fit, be 
paid when due; but the executor is not bound to pay it till the 
end of the year. (3) Where there is a direction that the first 
payment of an annuity shall be made within one month or any 
other division of time from the death of the testator, or on a 
day certain, the successive payments are to be made on the an~ 
niversary of the earliest day on which the will authorizes the first 
payment to be made; and if the annuitant should die in the in-— 
terval between the times of payment, an apportioned share of the 
annuity will be paid to his representative.? 

Of the investment of funds to provide for legacies.— 
(1) Where a legacy, not being a specific legacy, is given for life, 
the sum bequeathed must at the end of the year be invested in 
such securities as the High Court may authorize or direct, and 
the proceeds thereof paid to the legatee as the same accrues due, 
(2) Where a general legacy is given to be paid at a future 
time, the executor must invest a sum sufficient to meet it in 
securities of the kind mentioned in the last preceding clause. The 
intermediate interest will form part of the residue of the testator’s 
estate. (3) Where an annuity is given, and no fund is charged 
with its payment or appropriated by the will to answer it, a 
Government annuity of the specified amount must be purchased, 
or, if no such annuity can be obtained, then a sum sufficient to 
produce the annuity must be invested for that nurpose in snc 
securities as the High Court may authorize or direct, (4) Where 
a bequest is contingent the executor is not bound to invest 
the amount of the legacy, but may transfer the whole residue 
of the estate to the residuary legatee on his giving sufficient 
security for the payment of the legacy if it shall become due.? 
(5) Where the testator has bequeathed the residue of his 
estate to a person for life without any direction to invest it in any 
particular securities, so much thereof as is not at the time of the 
testator’s decease invested in such securities as the High Court 
may regard as good securities must be converted into money and 
invested in such securities.3 (6) Where the testator has bequeath- 
ed the residue of his estate toa person for life with a direction that 
it shall be invested in certain specified securities, so much of the 
estate as is not at the time of his death invested in securities of 
the specified kind must be converted into money and invested in 
such securities. (7) Such conversion and investment as are con- 

3) ib, ss, 298—300, incorporated as ss. 1r8—120, Act V of 1882, and applicable 

lige Hindu, Mahommedan and Buddhist exempted under Act X of 


3} ib., ss. 301 —304, ss. 123224, Act V of 1882. 
3) S, 305, Act X of 286g, not incorporated in Act V of 1882. 
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templated by the two last preceding clauses must be made at such 
times and in such manner as the executor shall in his discretion 
think fit ; and, until such conversion and investment is completed, 
the person who would be for the time being entitled to the income 
of the fund when so invested will receive interest at the rate of four 
per cent. per annum upon the market-value (to be compured as 
of the date of the testator’s death) of such part of the fund as 
shall not yet have been so invested.4 (8) Where, by the terms of 
a bequest, the legatee is entitled to the immediate payment or 
possession of the money or thing bequeathed, but is a minor, and 
there is no direction in the will to pay it to any person on his be- 
half, the executor or administrator must pay or deliver the same 
into the Court of the District Judge, by whom or by whose Iis- 
trict Delegate the probate was, or letters of administration with 
the will annexed were, granted, to the account of the legatee, 
unless the legatee be a ward of the Court of Wards; and, if the 
legatee be a ward of the Court of Wards, the legacy must be paid 
into that Court to his account ; and such pgyment into the Court 
of the District Judge, or into the Court of Wards, as the case may 
be, is a sufficient discharge for the money so paid; and such 
money when paid in must be invested in the purchase of Govern- 
ment securities, which, with the interest thereon, will be transfer- 
red or paid to the person entitled thereto, or otherwise applied for 
his benefit, as the Judge, or the Court of Wards, as the case may 
be, may direct.”s 

Of the produce and interest of legacies —The legatee of 
a specific legacy is entitled to the clear produce thereof, if any, from 
the testator’s death. Aaxception.—A specific bequest, contingent in 
its terms, does not comprise the produce of the legacy between the 
death of the testator and the vesting of the legacy ‘The clear pro- 
duce of it forms part of the residue of the testator’s estate, e.g. + (a) 
A bequeaths his flock of sheep to B. Between the death of A and 
delivery by his executor the sheep are shorn, or some of the ewes 
produce lambs. The wool and lambs are the proverty of B. (4) 
A bequeaths his Government securities to B, but postpones the 
delivery of them till the death of C. Theinterest which falls due 
between the death of A and the death of C belongs to B, and 
must, unless he is a minor, be paid tohim asit is received, (¢) 
The testator bequeaths all his four per cent, Government promis- 
sory notes to A when he shall complete the age of 18. A, if he 
complete that age, is entitled to receive the notes, but the interest 
which accrues in respect of them, between the testator’s death 

4) Act X of 1865, ss, 306-307 - Act V of 1881, ss, 125-126: in the latter Act t 


rate is 6 per cent. instead of 4 pei cent. 
5) 5. 308, 1b, $$, 127, 1b. 
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and A’s completing 18, forms part of the residue, (2) The lega- 
tee under a general residuary bequest is entitled to the 
produce of the residuary fund from the testator’s death, 
eg.¢ (a) The testater bequeaths the residue of his property to 
A, a min 1, /o de paid to him when he shall complete the age 
of x8. The income from the testator’s death belongs to A. 
Lxception.—A general residuary bequest contingent in its terms 
does not comprise the income which may acciue upon the fund 
bequeathed between the death of the testator and the vesting of 
the legacy. Such income goes as undisnosed of, eg.- (4) The 
testator bequeaths the residue of his property to A when he shall 
complete the age of 18. A, if he complete that age, is entitled 
to receive the resijue. The income which has accrued in respect 
of it since the testator’s death gnes as undisnosed of. (3) Where 
no time has been fixed forthe payment of a general 
legacy, interest begins to run from the expiration of 
one year from the testator’s death. Lxceptions.—(1) Where 
the lezacy is bequeathed in satisfaction of a debt, interest runs 
from the death of the testator. (2) Where the testator was a 
parent or a more remote ancestor of the legatee, or has put 
himself in the place of a parent of the legatee, the legacy will bear 
interest from the death of the testator. (3) Where a sum is be- 
queathed to a minor with a Girection to pay for his maintenance 
out of it, interest is payable from the death of the testator. 
(4) Where a time has been fixed for the payment of a 
general legacy, interest begins to run from the time so 
fixed. ‘The interest up to such time forms part of the residue of 
the tvstator’s estite. £xception.—Where the testator was a parent 
or a more remote ancest r of the legatee, or has put himself in 
the nlace of a varent of the legatee, and the legatee is a minor, 
the legacy will bear interest from the death of the testator, unless 
a specific sum is given by the wil for maintenance. (4) The 
rate of interest is four per cent. per annum.® (5) No 
interest is payale on the arrears of an annuity within the first 
year from the death of the testator, although a period earlier than 
the expiration of that year may have been fixed hy the will for 
making the first payment of the annuity, (6) Where a sum of 
money is directed to he invested to proiuce an annuity, interest 
is payable on it from the death of the testator.7 
See “ Awxecutor,” “ Wills,” and Index. 


6) ss. 309313 ib., ss. 128—132ib, The rate under Act V of x88x is 6 per 
; cent, instead of 4 per cent, 
7) 85. 314-315 ib,: ss, 133-134, ib, 
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AUTHORITIEs—Act XVIII of 1879 (extends in first instance only to the Lower 
Provinces Bengal, North-West Provinces, Punjab, Oudh, Central Provincts, 
and Assam2); Act IV of 1882; Act IX of 1872 (Contract) : Civil Procedure 
Code: Evidence Act: Penal Code: Cases cited. 

Certificates to pleaders and mukhtars —On the adm ission 
of a pleader or mukhtar the High Court issue. a certificate 
authorizing him to practise up to the end of the current year In 
the Courts and in the case of a pleader, also the revenue offices, 
snecified therem. The certificate must, if the holder wishes to 
continue to practise, be renewed at the end of the year. No 
person m-y practise as pleader or mukhtar without a certificate.? 

Criminal offences and unprofessional conduct.—The 
High Court may suspend or dismiss any pleader or mukhtar who 
is convicted of a criminal offence implying a defect of character 
which unfits him to be a pleader or mukhtar as the case mav be. 
It may also suspend or dismiss any pleader who takes instructions 
in any case except from the party on whose behalf he is retained, 
ora private servant of such party, or s»me person who is the 
recoznised agent of such party within the meaning of the Code 
of Civil Procedure (see “Agency,” p. 43), Of any pleader or 
mukhiar, who is guilty of fraudulent or grossly improper conduct 
in the discharge of his professional duty, or for any other reason- 
able cause; provided that, where the party s—(q) a parddnashin 
woman; or (J) unable for any sufficient cause to instruct the 
pleader in person, the pleader will not be liable to suspension or 
dismissal merely by reason that he has taken instructions from a 
relative or friend authorized by the party to give such instructions 
and not receiving any remuneration in regpect thereof.3 

Remuneration of pleaders, mukhtars, and revenue 
agents.—The High Court and chief controlling revenue 
aathority are empowered to fix fees on civil and revenuc pro- 


xz) But any other Local Government may from time to time, by notification in 
the official Gazette, extend all or any of the provisions of this Act to the 
whole or any part of the territories under its administration. As to Madras 
Presidency, see Fort St. Geo ge Gazelte, September 20, and Devemher 7, 
1881: Coorg, see Wrsore Gazetie, December 6, 1879: Scheduled Dis- 
tricts, see Gusette of Judia, October 22, 1881. 

2) Act XVIII of 1879, ss. 6, 7. 10. The provisions of this Act, with the excep» 
tion of afew sections, do not apply to advocates, vakils, and attornevs 
admitted or enrolled by any High Court or to mukhtais practising in 

such Court. The sections that do apply are marked with the letters 


“ 


93) ibes. 13, ; 
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ceedings (except proceedings on the original side of High Courts 
established by Royal- Charter), The table of fees is published 
in the local official Gazette (H. C.), No agreement entered into 
by any pleader, mukhtar or revenue agent with any person 
retaining or employing him, respecting the amount and manner 
of payment for the whole or any part of any past or future 
services, fees, charges, or disbursements done or to be done by 
such pleader, &c., is valid, unless it is made in writing, signed by 
such person, and is, within 15 days from the day on which it is 
executed, filed in the District Court, or in some Court in which 
some portion of the business in respect of which it has been 
executed has been or is to be done. Where a suit is brought to 
enforce such an agreement, the Court may reduce the amount 
payable thereunder, or order the agreement to be cancelled if it 
Is not proved to be fair and reasonable. Such agreements ex- 
clude all further claims, except such as are expressly excepted by 
the agreement. A provision in any such agreement that the 
pleader, &c., shall not be liable for negligence, or that he shall be 
relieved from any responsibility to which he would otherwise be 
subject as such pleader, &c., 1s wholly void,+ 

Giving or receiving commission.—Whoever commits any 
of the following offences :—(z) solicits or receives from any legal 
practitioner any gratification in consideration of procuring or 
having procured his employment in any legal business; (2) 
retains any gratification out of remuneration paid or delivered, 
or agreed to be paid or delivered, to any legal practitioner for 
such employment; (3) being a legal practitioner, tenders, gives, 
or consents to the retention of, any gratification for procuring or 
having procured the emnloyment in any legal busiress of himself 
or any other legal practitioner, is punishable with simple impri- 
sonment for a term which may extend to six months, or with fine 
which may extend to Rs. 500, or with both. “Legal Practitioner” 
means an advocate, vakil, or attorney of any High Court, a plea- 
der, mukhtar, or revenue agent (H. C.).$ 

Incapacity to buy certain actionable claims,—-No judge, 
pleader, mukhtar, clerk, bailiff, or other officer connected -with 
Courts of Justice, can buy any actionable claim falling under the 
jurisdiction of the Court in which he exercises his functions.9 
See “ Action and Actionable Claims,” pp. 18, 19. 

Recognised agents of parties in legal proceedings— 
See “ Agency,” pp. 43, 44. 

Lien of attorneys of High Court on papers of client— 
See “ Bailment,” p. 84. 


4) ib. ss, 27—3r. 5) ib. ss, 36, 3 6) Act IV of 1882,, 8. 136. 
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Representation in Court by: process served on: ad- 
missions by—Sce “ Agency,” Pp. 43, 44. 

The appointment of a pleader must be in writing—See 

. 44. 

P Negligence of attorneys and others.—A professional 
adviser is not supposed to guarantee the soundness of his advice; 
he is expected to be honest and diligent ; if there is no fault to 
be found with either his integrity or dibgence, that is all for 
which he is answerable. Wrong advice might, however, in excep- 
tional instances, show gross ignorance of the A B C of his pro- 
fession, and crass negligence of his professional dutv. An attor- 
ney or law agent is responsible in damages to his client for gross 
ignorance, or gross negligence in the performance of his profes- 
sional services, All attorneys, pleaders, mukhtars, and law agents 
are bound to conduct their professional business with as much 
skill as is generally possessed by persons of their profession, unless 
their client has notice of their want of skill ; they are bound to act 
with reasonable diligence, and to use such skill as they possess ; 
they are liable in damages to their client fot their neglect, miscon- 
duct, or want of skill.7 An attorney is liable for negligently suffer- 
ing judgment to go by default against his client®; for negligence in 
the preparation of the cause for trial, and for neglecting to deliver 
briefs to counsel: so 1f a cause which is meant to be vefended is 
called on, and tried as an undefended cause, in consequence of 
the defendant’s attorney’s neglect to deliver his briefs, the Court 
will grant a new trial, compelling the defendant’s attorney to pay 
the costs as between attorney and client out of his own pocket.9 
A solicitor 1s hable in damages for non-attendance with the 
witnesses at the trial.* ‘‘Instructing counsel” does not mean 
merely putting a piece of paper into his hands, professing to be 
instructions m the cause in which he is to appear; it means 
putting him into such a situation, both with respect to the infor- 
mation which is given him and the means of making that infor- 
mation available, as will enable him to conduct the cause properly, 
whether he appear for the plaintiff or defencant; the solicitor 
himself or his clerk should be present during the trial — the ab- 
sence of both is a breach of duty towards his client.2—See “ Wégit- 
gence.” 

Conflicting interests.—A solicitor will be restrained from 
acting for the antagonist of his former client, whether the solicitor 
was discharged bv his former client or had discharged himself, 
whenever tne transaction in reference to which the injunction is 


7) Contract Act, s, 2x2: x2, Cl, & Fin,, ot. “| 8C. BN. S., 289. 
8) 7 Bing., 413. 2) 4 Ex., 503, 
9) 3 Taunt, 484. 
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sought so flows out of, or is connected with that in which the soli- 
citor was formerly retained, that the same matter of dispute may 
probably arise. 

Investment of money.—A solicitor is liable for negligence 
in investing a client’s money on insufficient security+; and for 
neglecting to make the necessary scarches on putting out his 
client's monev on mortgages All the members of a firm of 
solicitors are jointly liable for negli.ence, dishonesty, or mis- 
appropriation of client’s money by any one member of the firm.® 

Solicitor’s lien,—Any agent way retain, out of any sums 
recelved on account of his principal in the business of the agency, 
all monies due to himsel! together with his remuner:tion. He 
has also a special lien on the principal’s goods, papers and pro- 
perty moveable or immoveable. So an auctioneer has a lien on 
woods in his possession for the charges of the sale and his com- 
mission, An attorney has a lien on the proceeds of a judgment 
obtained by him for his client.?7 Attorneys of the High Court 
have also a generaé/ lien, which extends to all costs due from the 
client to the solicitor; on all papers of their clients which come 
into their hands in the course of their professional employment 
as solicit. rs. See “ Batlment,” p. 84. 

Power to bind client.—An attorney like any other agent 
may bind his client, when he acts wthin the scope or his 
authority, But his power to bind his client ceases when judg- 
ment is recovered, at which time his retamer is at an end: but 
the authority may be renewed by any act on the part of the 
client showing an intention that the attorney shall continue to 
act as such.® Notice to the attorney is notice to the client 
An attorney has power before judgment to compromise a suit. 
A decree (embodying the terms of a compromise) made in open 
Court upon the consent of counsel duly instructed, 1s binding 
as between the parties to the suit, although tne attorney of the 
defendant has no authority from his client to consent to such 
decree, or even though he is expressly directed not to compromise, 
provided such want of authority is not known to the othr side,t 

Dealings with legal advisers.——Dealings between persons 
ons of whom stands towards the other in a relation of confidence 
and trust, are liable to be set aside if it be found tnat the latter 


3) 20 Ch. Div., 733. 

4) 2Cl & Fin,, 762. 

5s) at L. J., QB, 292, ; ‘ 

6) Ly Rug Eq., 504: 381. J., 350: 36 LJ. Ch, 578; L. R., 9 Ch., 646, 

7) Contact Act, ss.217, gar: L,R., 4 Q. B., 156: 20. B. D., 358, 

8) Contract Act, s. 201: 4 Bing., 578: L. R., 2 Ex,, 109. 

9) Contract Act, s, 229. 

1) 7Bom H.C,;0. C,, 79, See rg Cal,, r1g:s, 188, Cont‘act Act. See 
«© Agency." 
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party has made an unfair use of his advantages, Legal advisers 
stand towards their cHents in such a position. So where a moukhtar 
claimed that certain property had been sold to him by his client, 
it was held that where any person, acting as an attorney or as a 
legal adviser, enters into a contract with his client in respect of 
the subject-matter of litigation or advice, undue influence is 
presumed to have been exercised until the contrary ts proved, and 
the purchaser is bound to show that the terms and conditions of 
the contract are fair, adequate, and reasonable: a similar rule 
applies in the case of bargains with widowed or single parda 
women? In order that a gift from a client to a solicitor may 
stand good, there must be not only a total absence of fraud and 
suspicion, but also a severance of the confidential rel itionship 
between them.3 Tyansactions between svlicitors and clients by 
which the former obtain gifts and an undue advantage, will be 
set aside, and the securities ordered to stand good only to the 
extent of what might be found justly due to the solicitor. These 
principles apply in the case of all legal advyjsers, pleaders, mukh- 
tars, or others,5—See “ Contract,” pp. 154, 155. 

Professional communications. — No barrister, attorney, 
pleader, or vakil will, at any time be permitted, unless with his 
client’s express consent, to disclose any communication made to 
him ¢ the course and for the purpose of his employment, as such 
barrister, attorney, pleader, or vakil by or on behalf of his client, 
or to state the contents or condition of any document with which 
he has wecome acquainted in the course and for the purpose of 
his professional employment, or to disclose any advice given by 
him to his client in the course and for the purpose of such 
employme :t: the obligation above stated continues after the 
employmenthas ceased: this rule, however, does not nrotect from 
disclosure—(1) any such communication made in furtherance of 
any illegal purpose: (2) any fact observed by any larrister, 
pleader, attorney, or vakil, in the course of his employment as 
such, showing that any crime or fraud has been committed since 
the commencement of his employment. [t is immaterial whether 
the attention of such barrister, &c., was or was not directed to 
such fact by or on behalf of his client. If any party to a suit 
gives evidence therein at his own instance he will not be deemed 
to have consented thereby to such disclosure as is mentioned in 
s. 126; and if any party to a suit or proceeding calls any such 
barrister. &c., as a witness, he will be deemed to nave consented 

2) 1B. LR, A.C, 95:9 WR, 6) Evidence Act, s. 126, The pro- 

207. visions of th s section apply to 
3) 6 Ch. Div., 638. interpreters, and the cleaiks or 
4) 35 Beay., 549. servantsof barristers, pleaders, 
5) Contract Act, 5, 16, attorneys and vakils ; ib., $, £27. 
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to such disclosure only if he questions such barrister, &c. on 
matters which, but for such question, he would not be at liberty 
to disclose,7 

Confidential communications with legal advisers —No 
one can be compelled to disclose to the Court, any confidential 
communication which has taken place between him and his legal 
professional adviser, unless he offers himself as a witness, in 
which case he may be compelled to disclose any such communi- 
cations as may appear to thes Court necessary to be known in 
order to explain any evidence which he has given, but no others.2 ~ 

Negligence of medical practitioners.— A doctor, surgeon, 
or apothecary is liable in damages for gross negligence and 
ignorance.9 Even though a patient neither employed nor en. 
gaged to pay him, a medical man is still liable to an action for 
damages for injury resulting to the patient, through negligence 
and unskilful treatment.t A chemist and druggist who sold to 
the plaintiff a blistering ointment to be applied to a mare with 
puffed legs, the ointment being unfit for the purpose, was held 
liable in damages for‘the injury which resulted to the mare from 
its application.2 A medical practitioner or other person who 
causes the death of any person by a rash or negligent act is punish; 
able with imprisonment (rigorous or simple) which may extend to 
two years, or with fine, or both.3—See “ Wegligence.” 

Dealings with, and undue influence by, medical atten- 
dant,——The same principles apply to such dealings as to those 
between legal advisers and their clients (vy. anze, and “‘Contract.”) 
In all such cases the law throws on the person in whom confidence 
is placed, the burthen of showing that he acted dond jide.+—See 
“ Contract,” pp. 154, 155. 


7) ib, s, 128, 2) r Nev. & M,, 434.7 : 

8) mb,, & 129. 3) Penal Code, s. gogA. See I, 

g) r2Cl & Fin, 98. L. R,, 14 Cal., 566, 

r) 6 Ex, 767: See also Bing, N. 4) Contract Act, s, 16: Evidence 
C., 733. 8 East, 348. 11Price, Act, & zz: 8 Q B,D, 
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AutHoxrrres—Act XV of 1877 (as amended): Act IX of 1872 (Contract): H, 
T. Rivaz's Limitation Act; Cases cited, 
Limitation means the time prescribed by law within which 
particular actions must be brought or proceedings taken, Ifa 
person neglects to avail himself. of his right to sue within the pre- 
scribed time he loses his right to sue altogether. The limitation 
for the various forms of suit are given in the second schedule of the 
Act,* and subject to the following provisions every suit instituted, 
appeal presented, and application made after the period of limita- 
tion prescribed therefor in the second schedule, will be dismissed, 
although limitation has not been set up asa defence,” If the period 
of limitation prescribed for any suit, appeal, or application expires 
on a day when the Court is closed, the suit, appeal, or application 
may be instituted, presented, or made on the day that the Court 
reopens.? An appeal or application for review of judgment may 
be admitted, however, after the prescribed period if the appellant 
or apvlicant satisfies the Court that he had sufficient cause for not 
appealing or applying within such period. The Act saves special 
and local laws of limitation,+ 
Legal disability.—lIf a person entitled to institute a suit or 
make an application be, at the time from which the period of 
limitation is to be reckoned, a minor, or insane, or an idiot, 
he is under what is called “legal disability” and may institute the 
suit or make the application within the same period, after the 
disability, oy (where double and successive disabilities) both 
disabilities to sue, or make the application, has or have ceased, as 
would otherwise have been allowed from the time prescribed 
therefor in the third column of the second schedule of the Act; 
{the third column gives the time from which the period of 
limitation begins to run). The following is an instance of 
successive disability. A right to sue accrues to Z during his 
minority; after the accrual, but while Z is still a minor he be- 
comes insane. Time runs against Z from the date when his 
insanity and minority cease. When his disability continues up 
to his death, his legal representative may institute the suit, or 
make, the application within the same period after the death as 
would otherwise have been allowed from the time so prescribed: 
* Note.—The limitation in respect of suits and matters mentioned in this book 
will be found under the titles dealing with these suits and mattets, Sec also Jwdex. 
1) Act XV of 1877, s. 4. a) 5.5, ib. 3) 1b 4) s. 6, tb, 
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é.g., @ tight to sue accrues to X during his minority. X dies before 
attaining majority, and is succeeded by Y, his minor son, Time 
runs against Y from the date of his attaining majority. When 
such representative is at.the date of the death affected by any 
such disability the same rules apply. The above-mentioned pro- 
yisions, however, do not extend for more than three years from the 
cessation of the -disability or the death of the person, affected 
thereby, the period within which any suit must be instituted or 
application made. If, however, the ordinary, limitation gives a 
more favourable term to the person under disability within which 
to bring his suit, he need not bring it within three years: (see last 
of following illustrations): ¢.g. (2) The right to sue for the hire 
of a dog-cart (the limitation within which the suit must be brought 
is three years from the time when the hire becomes payable) accrues 
to Aduring his minority. He attains majority four years after 
such accruer (#e., four years after the hire became payable), He 
may institute his suit at any time within three years from the date 
of his attaining majority. (4) A, to whom aright to sue for a legacy 
has accrued during his minority, attains majority eleven years 
after such accruer (Ze. eleven years after the legacy was pay- 
able or deliverable to him): the limitation in cases of suits to 
recover legacies being twelve years from the date when they be- 
come payable or deliverable, A has, under the ordinary law, only 
one year remaining within which to sue. But under the above rule, 
an extension of two years will be allowed him, making in all three 
years from the date of his attaining majority, within which he 
may bring his suit. (c) Same case as last: but the right to sue 
accrued three years before majority. He has according to the 
ordinary law still nine years within which to sue, and can do so 
any time within that period. In other words, a person under 
“legal disability” may bring his suit either within three years 

om the time of the cessation of the disability, or within the 
fetiod prescribed by the ordinary law, whichever ends lasts 
When one of several joint creditors or claimants is 
under any legal disability, and when a discharge can be 
given without his concurrence, time will run against them all; 
but when no such discharge can be given, time will not run as 
against any of them until one of them becomes capable of giving 
such discharge without the concurrence of the other: ag, A 
incurs a debt to afirm, of which B, C and D are partners, B is 
insane, and C is a minor, D can give a discharge of the debt 
without the concurrence of B and C, Time runs against B, C, 
andD. But, on the other hand, suppose that A incurs a debt toa 
firm of which.E, F, and G are partners, E and F are insane, 


5) & 7, ib, 


st 
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and G isa minor. Time will not run against any of them until 
either E or F becomes sane, or G attains majority,° 

Continuous running of time.—When once time has begun 
to run, no subsequent disability, or inability to sue stops it: 4g., 
A owed B Rs. 1,000 on a promissory note; B died two years 
after the money became payable, and B’s son C attained majority 
two years after B had died, and on attaining majority filed a suit 
avainst A; C cannot recover, because the period of limitation had 
begun to run in B’s life-time, and (being three years) had already 
elapsed when C filed his suit.. Provided that where letters of 
administration to the estate of a creditor have been granted to 
his debtor, the running of the time prescribed for a suit to recover 
the debt is suspended while the administration continues,7 

Suits against express trustees and their representa- 
tives.—No suit against a person in whom propetly is vested in 
trust for any specific purpose, or against his legal representatives 
(who have received such property)® or assigns of such persons (not 
ieing assigns fo. valuable consideration) foy the purpose of fol- 
lowing in his or their hands such property is bound by any 
length of time? For the purpose of following, &c., ‘‘ means for 
the purpose of recovering the property for the trusts in question.”? 
If the property have been sold by the trustee in his life-time, or 
has in any way disappeared, or can no longer be traced, and 
the suit is brought against the representatives to make good the 
loss out of the general estate, the suit must be brought within 
three years from the date of the trustee’s death, or if the loss 
has not then resulted, the date of the loss.? 

Suits on foreign contracts.—Suits instituted in British 
India on contracts entered into in a foreign country, are subject 
to the rules prescribed by the Indian Limiiation Act.3 

Computation of period of limitation.—In computing the 
period of limitation prescribed for any suit, appeal, or applicationj 
the day from which such period is to be reckoned is excluded: 
so also in the case of appeals or applications for review, the day 
on which the judgment complained of was pronounced, and the 
time requisite for obtaining a copy of the decree, sentence, or 
order appealed against, or sought to be reviewed is excluded ; 
or in the case of an application to set aside an award the time 
requisite for obtaining a copy of the award is excluded. Where 
a decree is appealed against, or sought to be reviewed, the time 
requisite for obtaining a copy of the judgment on which it is 


6 = 8, - |] B or L. Be 39 
7) & 9, ib, 2 ct of 1877. Art 98, Sched, 
8) 6 Mad, 455. II: 6 Mad. 455. : 


9) & 10, 3) Act XV of 1877, 5, xx. 
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founded isalso excluded. The day on which a contract is made- 
should be excluded in computing the time allowed for its per 
formance. The day on which a debt becomes payable is to be 
excluded in calculating the period of limitation; so in a suit on 
a bond, the day mentioned for the repayment of the money is 
excluded ; the borrower in such a case has until the last moment 
of the day mentioned for the payment and the right to sue 
accrues not on, but from that day. In computing the limitaiion 
prescribed for any suit the following periods are excluded :— 
(x) the time during which the defendant has been absent from British 
Invia. This section has been held not to apply where to the 
knowledge of the plaintiff, the defendant though not residing in, 
is yet represented by a duly constituted agent ana mukhtar in 
British India ;° (2) the time spent in the case either of a suit 
or application*in proceeding Jond fide in a Court without juris- 
diction; (3) in the case of an order under the Civil Procedure 
Code? staying proceedings, the interval between the institution 
of the suit and the date of so staying proceedings, and the time 
requisite for going from the Court in which proceedings are 
stayed to the Court in which the suit is reinstituted ;° (4) the 
time during which the commencement of suit is stayed by injunc- 
tion or order ;9 (5) (in the case of a suit for possession by a 
purchaser at a sale in execution of a decree) the time during 
which the judgment-debtor has been prosecuting a proceeding to 
set aside the execution-sale,* 

Effect of death.—When a person who would, if he were 
living, have a right to institute a suit or make an application, 
dies before the right accrues, the period of limitation is (except 
in the case of suits to enfurce rights of pre-emption, or for the 
possession of immoveable property, or of an hereditary office) 
computed from the time when there is a legal representative of 
the deceased capable of instituting, or making such suit or appli- 
cation. When a person against whom, if he were living, a right 
to institute a suit or make an application would have accrued, 
dies before the right accrues, the period of limitation is computed 
from the time when there is a legal representative of the deceased 
against whom the plaintiff may institute or make such suit or 


application,? 


4) s. 12, ib, 
s) 6 Bom,, A. C., 57: 4 Mad. 330; Rivaz's Limitation Act, 45, 


6) Act XV of 1877,5. 13: LL. R., 10 Cal. 4qo, 

7) Civ. Pr. Code, s, 20; order staying proceedings where all defendants do not 
reside within jurisdiction, 

8) Act XV of 1877, Ss. 14 

9) ib. s 15. 

1) ib., 5, 16, 

a) ib,, % 17. 
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Hffect of fraud.—When any person having a right to institute 
a suit or make an application has, by means of fraud, been kept 
from the knowledge of such right or of the title on which it 
is founded, or where any document necessary to establish such 
right has been fraudulently concealed from him, the time limited 
for institutmg a suit or making an application (a) against the 
person guilty of the fraud or accessory thereto ; or (/) against any 
person claiming through him otherwise than in good faith and 
for valuable consideration, is computed from the time when the 
fraud first became known to the person injured, or in the case 
of a concealed document, when he first had the means of pro- 
ducing it or compelling its production. The fraud here spoken 
of must be committed by the person against whom a right is sought 
to be enforced.3 See “ Fraud.” 

Effect of acknowledgment.—If Jdefore the expiration of 
the period prescribed for a suit or application in respect of any 
property or right, an acknowledgment of liability in respect of 
such property or right has been made in writing signed (i.e., signed 
either personally or by a duly authorized agent) dy the party 
against whom such property or right ts claimed, or by some person 
through whom he derives title or Hability, a new period of limita- 
tion according to the nature of the original liability is com- 
puted from the time when the acknowledgment was so signed. 
When the writing containing the acknowledgment is undated, 
oral evidence may be given of the time when it was signed; 
but oral evidence of its contents will not be received. An ac- 
knowledgment may be sufficient though it omits to specify the 
exact nature of the property or right, or states that the time for 
payment, delivery, performance, or enjoyment has not yet come, 
or is accompanied by a refusal to pay, deliver, perform, or permit 
to enjoy, or is coupled with a claim to a set-off, or is addressed 
to Ms person other than the person entitled to the property or 
right.4 

The affixing of a seal or stamp on which the name of the sig- 
natory is impressed, is a sufficient signing: so also, the affixing of a 
mark so as to enable a creditor to avail himself of the new period 
of limitation brought about by an acknowledgments The acknow- 
ledgment must be one amounting to a distinct acknowledgment 
of liability : ¢.g., when the acknowledgment relied on was: “If I 
have to stump up, the sooner it is done the better, though it would 
go against all my ideas of justice or right ;” the demand being 
unjust in the opinion of the writer, the acknowledgment was held 
not to revive the period of limitation. A written acknowledgment 


3) ib,s. 18:11, R., 2 Cal. x, 5) 7 Mad. 358: Rivaz, p. 64. 
4) Act XV of 1877, s. x9. 6) 6 N.-W.P, 306; Rivaz, " 67. 
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by one of several joint-contractors, partners, executors, or mortga- 
gees, or his agent will not of itself avail to extend the penod of 
limitation. It must be shown that the contractor, &c., who siened 
the acknowledgment was acting as the duly authorized agent of 
the other joint parties.” 

A promise to pay a barred debt whether wholly or in part 
is a contract and enforceable at law if masie in writing and signed 
by the person to be charged therewith, or by his agent generally or 
specially authorized in that behalf® See “ Contract.” - 


Hffect of part payment and payment of interest.— 
When interest on a debt or legacy 1s, before the expiration of the 
prescribed period, paid as such by the person liable to pay the 
debt or legacy, or by his duly authorized agent, or when part of 
the principal of a debt is before the expiration of the prescribed 
period paid by the debtor or his duly authorized agent, a new 
period of limitation, according to the nature of the original Habi- 
lity, is computed from the time when the payment was made. 
Provided that, in the case of part-payment of the principal of a 
debt, tne fact of the payment appears in the handwriting of the 
person making the same, When mortvaged land is in the pos- 
session of the mortgagee, the receipt of the produce of such land 
is considered to be a payment within the meaning of the above 
provisions.2 A payment made by one of several joint-contractors, 
partners, executors, or mortgagees, or by his agent will not of itself 
avail to extend the period of limitation. It must be shown that 
the contractor, &c., who made the payment was acting as the duly 
authorized agent of the other joint parties. 

Continuing breaches and wrongs.—In the case of a con: 
tinuing breach of contract, and in the case of a continuing wrong 
independent of contract, a fresh period of limitation begins to 
run at every moment of the time, during which the breach or the 
wrong, as the case may be, continues.* As a general'rule, time 
begins to run in the defendant's favour from the date of his wrong- 
doing. In the case, however of a suit for compensation for an 
act which does not give rise to a cause of action, unless somé 
specific injury actually results therefrom, the period of limitation 
is computed from the time when the injury results: eg, A speaks 
and publishes of B slandcrous words not actionable in themselves 
(see “ Defamation,” p. 194) without special damage caused there- 
by: C in consequence refuses to employ B as his clerk. The 
period of limitation in the’ case of a suit by B against A for com: 
pensation for the slander does not commence until the refusal.3 


7) +S. 21, Act XV of 1877. x) s. 21, ib, 
8) Contract Act, s. 25. 2) s, 23, ib, 
9) s. 20, Act XY of 1897, 1 3) Ss. 24, ib, 
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Hffect of substituting or adding new plaintiff or 
defendant.—When after the institution of a suit a new plain- 
tiff or defendant is substituted or added, the suit as regards him 
is deemed to have been instituted when he was so made a party. 
Provided that when an original plaintiff or defendant dies, and 
the suit is continued by or against his representative, the suit is 
deemed, as regards the representative, to have been instituted 
when it was instituted by the plaintiff or against the defendant, 
respectively.+ 

Gregorian calendar.—In computing the period of limitation, 
all documents are deemed to be made with reference to the Gre- 
gorian (British) calendar: ¢g-, (a) A Hindu makes a promissory 
note, bearing a native date only, and payable four months after 
date. The period of limitation applicable to a suit on the note 
runs from the expiry of four months after date computed according 
to the Gregorian (British) calendar. 


: 4) 8. 22, ib, 8) Ss. 25, iby 
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AuTHORITIES~Acts XXXIV and XXXV uf 1858 (Lunacy): IX of 1872 (Con- 
tract): Indian Penal Code: Criminal Procedure Code: Civil Procedure Code: 
mz and 12 Vic,, cap. 21: Acts cited in first paragraph. 


3 

Forms of mental unsoundness.—Unsoundness of mind 
is of three kinds :—(1) Idiocy or-the case of those who have 
never had any reason or any lucid intervals from their birth. 
(2) Lunacy (which may be with, or without lucid intervals) or the 
case of those who were born sane and have since become insane. 
Lunacy may be general or only partial or confined to a single 
point (monomania). (3) Temporary and artificial unsoundness 
of mind caused by drunkenness, &c. Besides the Acts dealt with 
below, reference may be made to the following :—14 and 15 Vic., 
cap. 81 (removal from India of persons charged with offences 
and acquitted or not tried on the ground of insanity) ; Act XXXVI 
of 1858 (Lunatic Asylums); Act II of 1867 (High Court Con- 
victs); Act X of 1886, s. x2 (removal of lunatic prisoners from 
jail to a lunatic asylum). 

Suits by or against lunatics—See “ A/inority and Minors,” 
and “ Limitation,” 

Contracts by persons of unsound mind.—A person who 
is usually of sound mind but occasionally of unsound mind, may 
not make a’contract when he is of unsound mind, A person 
who 1s usually of unsound mind, but occasionally of sound mind, 
may make a contract when he is of sound mind: ¢.g., a patient 
in a lunatic asylum, who is at intervals of sound mind may contract 
during those intervals. As to what constitutes soundness of mind 
for the purposes of contracting, see “ Contract,” p 153. There 
is a presumption in the first instance of sanity: but if insanity is 
once established, the burden lies on the party alleging a lucid 
interval, to prove that the lunatic was capable of understanding 
the contract and of forming a rational judgment as to its effect 
upon his interests. A contract entered into with a lunatic is a 
Noidable contract? : as to the revocation of proposals by the in- 
sanity of the proposer, see “ Contract,” p, 152. 

Dissolution of partnership in case of lunacy of part- 
ner—See “‘ Partnership.” 

Revocation of authority of agent by lunacy of princi- 
pal—See “ Agency,” p. 35, and “ Power of Attorney.” 


x) vu, p. 153, and Act IX of 1872, s, 12, 
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Claim for necessaries supplied to lunatic—See “ Con- 
tract,” p. 164. As to what are necessaries, see “ Minority and 
Minors.” 

Testamentary capacity of lunatics—See “ Wills.” 

Acts of lunatics and drunken persons.—Nothing is an 
offence which is done by a person who, at the time of doing it, 
by reason of unsoundness of mind, is incapable of knowing 
the nature of the act, or that he is dog what is either wrong or 
contrary to law. Nothing is an offence which is done bya 
person who, at the time of doing it, is, by reason of intoxica- 
tion, incapable of knowing the nature of the act, or that he is 
doing what 1s either wrong or contrary to law, provided that the 
thing which intoxicated him was administered to him without his 
knowledge or against his will. In cases where an act done is not 
an offence unless done with a particular knowledge or intent, a 
person who does the act in a state of intoxication 1s liable to be 
dealt with as if he had the same knowledge as he would have had 
if he had not been intoxicated, wz/ess the thing which intoxicated 
him was administered to him without his knowledge or against his 
will? See “ Offences.” 

Insolvent debtors becoming lunatics.—-In case any 
prisoner for debt (in Calcutta, Madras or Bombay) is or becomes 
of unsound mind, the gaoler of the prison wherein such prisoner is 
must give information to the Court, which will thereupon make an 
enquiry: on the lunacy being established the Court may, after the 
publication of due notice, proceed to discharge the prisoner. The 
order of discharge has, as regards the lunatic’s property, the same 
effect as a vesting order.3 See “ Zusolvency.” 

Deposits in Savings Banks belonging to lunatica—~See 
“ Bankers, Banking, and Cheques.” 

Proceedings in lunacy.—The late Supreme Courts at 
Calcutta, Madras and Bombay were invested with powersJover 
infants, lunatics, and idiots, similar to those exercised by the 
Court of Chancery in England. They were empowered by their 
respective charters to appoint guardians and keepers of lunatics 
and to inquire into, hear, and determine questions of alleged 
lunacy by inspection of the person or by such other ways and 
means by which the truth might best be discovered and known. 
According to the practice of the Supreme Courts questions of 
alleged lunacy were determined by inquisition taken before a 
jury. In 1858 two Lunacy Acts were passed, the first (Act’ 
XXXIV) with the object of lessening the cost and altering thé 

2) Indian Penal Code, ss. 84, 85, 86; as to proceedings mm trial of lunatics, sie 


Cr. Pr. Code, Chapter XXXIV, 
3) xx and 12 Vic,, cap, 21, s. 64. 
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mode of enquiry into such questions in the Supreme Courts and 
of empowering the latter to make provision for the due manage- 
ment of the estates of lunatics; the second (Act XXXV) with 
the object of making better provision for the case of the estates 
of lunatics in the mofussil, not subject to the jurisdiction of the 
Supreme Courts, and of prescribing general rules by which the 
state of mind of persons not subject to such jurisdiction, who 
are alleged to be lunatic might be enquired into and ascertained, 


PROCEEDINGS IN LUNACY UNDER AcT XXXIV oF 1858. 


Application for enquiry may be made by any person 
related by blood or marriage to the alleged lunatic, or by the 
Advocate - General: on such application the High Court will 
make an order directing an enquiry whether any person subject 
to the jurisdiction of the Court, who is alleged to be a lunatic, 
is, or is not, of unsound mind, and incapable of managing him- 
self and his affairs, The order may also contain directions for 
other enquiries concerning the nature of the property belonging 
to the alleged lunatic, the persons who are his relatives or next- 
of-kin, the time during which he has been of unsound mind, or 
such other matters as to the Court may seem proper, 

Notice of such enquiry must be given to the lunatic, and the 
Court may also, if it think fit, direct a copy of such notice to be 
served upon any person related by blood or marriage to the Slee 
ed: lunatic, 

‘ Powers of Court.—If the enquiry is ordered to be by a 
‘Judge in chambers the alleged lunatic may demand an enquiry 
by the full Court. The Court may require attendance of the 
lunatic for the purpose of being personally examined by the 
Court or by any person from whom the Court may desire to 
have a report of the mental capacity and condition of such 
alleged lunatic. The Court may likewise authorize persons to 
shave access to the lunatic for the purpose of a personal examin- 
ation. If the lunatic happens to be a purddénishin woman the 
rules in respect of examination of such persons in other cases 
must be followed. 

, The report.—After enquiry a report will be made stating 
whether the alleged lunatic is or is not of unsound mind, If 
‘there is no application for a new trial the Court will confirm the 
report,.and such report will be conclusive evidence in respect of 
‘\the appointment of committees of the person and estate of the 
unatic. 

Powers of committee.—When committees are so appointed 
the’ Court may inv-st them with full powers ‘of management 
short of power to sell or mortgage any portion of the estate:or-to 
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let it for 4 period exceeding three years. The Registrar on the 
original side will receive any proposals and conduct any enquiry, 
without an order of reference by the Court, in respect of all 
matters of management, including questions as to sale or 
mortgage or the letting of the estate, and make a report after 
enquiry thereto to the Court. The Court upon receiving such 
report will make such order as it thinks fit subject to the provi- 
sions of the Act, The Committees are empowered to exercise 
under the order of the Court all powers whatsoever vested in a 
lunatic, whether the same are vested in him for his own benefit, 
or in the character of trustee or guardian, 

Borrowing money.—The Court may, if it appears to bé 
just or for the lunatic’s benefit, order that any property, move- 
able or immoveable, of the lunatic, and whether in possession, 
reversion, remainder, contingency, or expectancy, be sold or 
charged by way of mortgage, or otherwise disposed of, as may 
seem most expedient, for the purpose of raising money to be 
applied for any of the following purposes:~-(z) The payment 
of the lunatic’s debts, including any debt incurred for his 
maintenance or otherwise for his benefit; (2) the discharge 
of any encumbrance on his estate; (3) the payment of, or 
provision for, the expenses of his future maintenance and 
the maintenance of his family, including the expenses of his 
removal to Europe, when he ought to be so removed, and all 
expenses incidental thereto; (4) the payment of the costs of any 
enquiry under the Act, and of any costs incurred by order or 
under the authority of the Court. 

Miscellaneous provisions.—The Act further makes pro- 
vision for the performance of contracts entered into by a person 
before he becomes a lunatic which have not been completed ; for 
cases in which a member of a partnership is found to be a 
lunatic ; for the transfer of stock or Government securities or 
any share in a company standing in the name of a lunatic; for 
the application of the lunatic’s property towards his maintenance 
without appointing a committee ; for cases of temporary lunacy ; 
for the mode in which an order declaring a person a lunatic 
should be set aside, when there are grounds for believing that he 
has ceased to be insane. Under the Act the Court has full discre- 
tion to deal with the costs incurred in any proceeding before it. 


PROCEEDINGS IN Lunacy UNDER Act XXXV or 1858. 


This Act substantially lays down the same law in 
respect of lunatics not subject to the jurisdiction of the 


4) Act XXXIV of 1858, passine, 
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High Courts. The jurisdiction is vested in the Civil Court 
within whose jurisdiction a person alleged to be a lunatic is resid- 
ing, and the application may be made by the relatives aforemen- 
tioned (v. azte), by the Government Pleader, or in some cases 
by the Collector of the District or the Court of Wards. The 
enquiry is made by the Civil Court with the assistance of two or 
more assessors to be appointed by it. The Act further makes 
provision for the appointment of guardians and managers of the 
lunatic and his estate respectively, and for their remuneration, 
duties, and powers ; the mode in which control over them is to 
be exercised, and for their removal when a proper case for 
removal is made out ; the Act prescribes when they may be sued 
by a relative of the lunatic for an account. The Civil Court may 
impose a fine not exceeding Rs. 500 upon a manager for neglect 
or refusal to deliver accounts and for other acts, All orders made 
by a Civil Court or by any Subordinate Court under this Act are 
appealable,5 
. See * Index.” 


5) Act XXXV of 1858, passim, 


MALICIOUS PROSECUTION AND ABUSE OF 
PROCESS. 


Avrnorrrigs—Indian Penal Code: Draft Indian Civil Wrongs Bill: Sir F, Pol- 
lock's Law of Torts: Civil Procedure Code: Cases clted, 
Malicious prosecution is both an offence and a civil 
wrong. It is punishable under the Penal Code as an offence 
and is also a wrong for which an action may Le brought in a Civil 


Court for damages. 
Maicious PROSECUTION CONSIDERED AS AN OFFENCE. 


False charge of offence made with intent to injure.—- 
Whoever, with intent to cause injury to any person, institutes 
or causes to be instituted any criminal proceedings against that 
person, o7 falsely charges any person with haying committed an 
offence, knowing that there is no just or lawful ground for such 
proceedings or charge against that person, is liable to be punished 
with imprisonment of either description for a term which may 
extend to two years, or with fine, or with both; and if such cri- 
minal proceeding be instituted on a false charge of an offence 
punishable with death, transportation for life, or imprisonment 
for seven years or upwards, is liable to be punished with imprison- 
ment of either description for a term which may extend to seven 
years and is also liable to fine.’ 

What it is necessary to prove.—It is absolutely necessary 
to allege and prove that the case terminated in favour of the com- 
plainant. Where a charge was preferred before an Inspector of 
Police, who disbelieved and refused to act upon it, an indictment 
under the above section was sustained.? It is, however, necessary 
that the false charge should be made to a Court or to an officer who 
has powers to investigate and send up for trial.3 

Where it is established that the charge made or proceeding in- 
itiated was known to be absolutely without foundation, the law 
will infer intent. Rashness in making a charge, which is in 
fact believed, is not of itself indictable. Speaking generally, the 
complainant has to shew that the accused had no reasonable and 

robable cause for preferring the charge. Where a charge is real- 
ly well founded, the fact that it is preferred merely to gratify per- 
sonal spite, will not make it indictable+ The charge which the 
prosecutor actually intended to bring, and not that which was 


rt) Indian Penal Code, s,-211. 3} LL, R., 6 Cal., 620, 
a) x Mad, H,C., 30 4) 3N. W. P., 327. 
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« id + 
framed by the, Magistrate upon his evidence, must form the, bast 
of a prosecution under the section.5 . 

Apuse of other process.—The Indian Penal Code furthey 
makes it indictable (x) to give false information respecting ‘an 
offence committed ;° (2) to falsely personate any person for the 
purpose of any act or proceeding in a suit;7 (3) to fraudulently claim 
property to prevent it seizure for a forfeiture or in execution of a 
decree (the fraudulent concealment or removal of property for 
the same purpose is also an indictable offence) ; (4) to fraudulently 
suffer a decree for a sum not due ;8 (5) to dishonestly make a false 
claim in a Court of Justice, and to fraudulently obtain a decree for 
a sum not due? 


Ma.icious PROSECUTION CONSIDERED AS A Cry1L Wronco. 


» Definition.—A person wrongs another who — (2) without rea- 
sonable and probable cause, and (4) acting from some indirect 
motive, and not in furtherance of justice, falsely accuses that other 
of an offence, of which offence that other is acquitted by the Court 
before which the accufation is made, or, having been convicted 
in the first instance, is ultimately acquitted on appeal by reason of 
the original conviction having proceeded on evidence known by 
the accuser to be false, or on the wilful suppression by him of 
material information.t The plaintiff must prove both the absence 
of reasonable and probable cause, and the existence of an indirect 
and improper motive for the prosecution,? and the plaintiff's case 
fails if his proof fails at any one of these points. It is no excuse 
for the defendant that he instituted the prosecution under the or- 
der of a Court, if the Court was moved by the defendant’s false 
evidence (though not at his request) to give that order, and if the 
proceedings in the prosecution involved the repetition of the same 
falsehood. For otherwise the defendant would be allowed to 
take advantage of his own fraud upon the Court which ordered the 
prosecution. 

Suits against corporations.—It has been doubted whether 
an action for malicious prosecution is maintainable against a cor- 
poration. It seems, on principle, that such an action will lie, if 
the wrongfu! act was done by a servant of the corporation in the 
course of his employment and in the corporation’s supposed interest, 
and it has been so held.3 , 


5) 3 Wym., Cr. 9. case affirmed, H, L., rx App. 
6) Penal Code, s, 203. Cas., 247: r1B, L, R,, 328: 
“z) ib, Ss. 205, Draft Indian Civil Wrongs Bill, 


ib., 8s, 206, 207, 208, 
9} ib 309, 210, 2) ib. 
1) Pollack’s Law of Torts, p. 557, and 3), 6Q.B, D., 287, 
edn,, 1: Q. B, D., 440. eine 4)" Pollock op. eit,, 558 


S. 42, 
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Auge of process of Court.—-A person wrongs another who 
causes harm to that other by wilful abuse of an} process of law.4 
Malicious abuse of civil process may be actionable.s 

institution of civil, proceedings without cause. — 
Generally speaking, it is not an actionable wrong .to institute civil 
proceedings without reasonable and probable cause, even if malice 
be proved. For in contemplation of law the defendant who is un- 
reasonably sued is sufficiently indemnified by a judgment in his 
favour which gives him his costs against the plaintif. But there 
are proceedings which, though civil, are not ordinary actions, and 
fall within the reason of the law which allows an action to lie for 
the malicious prosecution of a criminal charge. That reason is 
that a charge “involving either scandal to reputation, or the 
possible loss of liberty to the person” necessarily and manifestly 
imports damage: ¢g., proceedings in bankruptcy against a trader, 
or the analogous process of a petition to wind up a company, 
Therefore such a proceeding, if instituted without reasonable 
and probable cause and with malice, is an actionable wrong.°. 
So where an attachment before judgment, a’ temporary injunction, 
or an order for arrest on the ground of imminent departure from. 
the jurisdiction of the Court to avoid its decree is wrongfully 
taken out by a person, a suit for damages will lie against such, 
person if he had no reasonable and probable cause for taking 
such course, and if he did so with malice In this class of cases 
special damage must always be shewn,® In other respects the 
principles on which relief against abuse of process is granted ate, 
mutatis mutandis, the same as those on which relief is granted in 
actions for malicious prosecution. 


5) I. L. R., 4 Cal, 583. 7) v8, 491, Civ, Pr, Code. 
6) #11 Q. B, D,, 674. 8) w, Pollock, p, 558, 
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AUTHORITIES—Act XV of 1872 (as amended): Act III of 1892: Act X of 1865 
(Succession): Act XV of 1865: Act IX of 1872 (Contract): Evidence Act? 
Act I of 1877 (Specific Relief): Indian Penal Code: Crimmal Procedure Code: 
Cases cited. 

Agreements in restraint of the marriage of any person 
other than that of a minor are void.* 

Effect of marriage on domicile—See “ Domicile,” 

Rights of parties; how affected by marriage — See 
“ Husband and Wife” 

Marriage effected by force and fraud—See “ Divorce 
and Matrimonial Law.” 

Separation deeds.—A bond to provide for the future sepa- 
ration of husband and wife, or made in contemplation of a breach 
of conjugal fidelity, is illegal. Money advanced by plaintiff to 
defendant for the purpose of procuring the latter’s divorce from 
her husband is irrecoverable, and the agreement to do so void.? 
When, however, the separation has actually occurred, the husband 
and wife may provide by deed for their rights and liabilities 
during the separation: and the Courts will enforce performance 
of an agreement to execute such a deed, or of the covenants 
contained in it 3 

Breach of promise.—An action will lie for damages for 
breach of promise of marriage. But the right of action is extin- 
guished on the death of the promisor or promisee.t The con- 
tract becomes void on its becoming impossible or illegal: e.g. 
(rt) A and B contract to marry each other. Before the time fixed 
for the marriage A goesmad. The contract becomes void, (2) A 
contracts to marry B, being already married to C, and being for- 
bidden by the law to which he is subject to practice polygamy, 
A must make compensation to B for the loss caused to her by 
the non-performance of his promise.3 

Communications during marriage—See “ Husband and 
Wife.” 

Marriage settlements.—The children of a marriage con- 
templated in a marriage settlement may enforce any covenant for 
their benefit contained in the settlement.® See “ Contract.” The 


1) Contract Act, s, 26. 4) 5%. 37, Contract Act: 2 H.L. CG, 
a) zo Bom.,, x52: 12 B. L. R., 129. 622, 
3) Cunningham and Shephard's Con- 5) ss. 56, ib, illust. (b) & (c). 

tract Act, p.g8: 27 L, J. Q. 6) Specific Relief Act, s, 23 (c). 

B., 57: 22L.J., Ch, 230 Con- 

tract Act, 5, 23. 
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property of a minor may be settled in contemplation of marriage, 
provided the settlement be made by the minor with the approba- 
tion of the minor’s father, or “if he be dead or absent from 
British India” with the approbation of the High Court” See 
© Divorce and Matrimonial Law.” 

Family compromises—See “ Contract.” 

Birth during marriage.—The fact that any person was 
born during the continuance of a valid marriage between his 

-mother and any man, or within 280 days after its dissolution, is 
conclusive proof that he is the legitimate son of that man, unless 
it can be shewn that the parties to the marriage had no access 
to each other at any time when he could have been begotten.8 

Nullity of marriage—See “ Divorce and Matrimonial 
Law,” 

Offences relating to marriage.—The following offences 
are punishable under the Penal Code: (1) Kidnapping or abduct- 
ing a woman to compel her martiage or seduction? ; (2) forgery 
of a register of marriage*; (3) cohabitation caused by a man 
deceitfully inducing a belief of lawful marriage; (4) marrying 
again during the lifetime of husband or wife except where poly- 
gamy is permitted, and except where there his been a decree of 
divorce, and except in the case mentioned in the next paragraph?; 
(5) same offence with concealment of the former marriage from 
the person with whom subsequent marriage .is contracted ; (6) 
going through marriage ceremony with fraudulent intent without 
lawful marriage3; (7) enticing or taking away or detaining with 
a criminal intent (é.¢., with a view to illicit intercourse) a married 
womant: the offence of taking away is completed though the 
woman goes away voluntarily with the man and even if he goes 
with her by her solicitation ;5 (8) adultery.—v, pos¢, See Offences” 
and “ Prosecution.” 

Absence of husband or wife for seven years,—-The 
section of the Code (v. azz) prohihiting mariying again during 
the lifetime of husband or wife does not extend to any person 
who contracts a marriage during the life of a former husband or 
wife, if such husband or wife, at the time of the snbscquent 
marriage, shall have been continually absent from such person 
for the space of seven years, and shall not have been heard of 
by such person as being alive within that time, provided, the 
person contracting such subsequent marriage shall, before such 
Marriage takes place, inform the person with whom such manti- 


7) Act X of 1865, s. 45, 2) 88. 493, 494, ib, 

8) Evidence Act, s. 112, 3) 58. 495, 496, ib. 

9} Penal Code, s. 366. 4} s, 498, ib. 

x) 5. 466, 1b, s) 2Mad. Hi. C., 331. 
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age is contracted, of the real state of facts so far as the same 
are within his or her knowledge.® 

Restitution of conjugal rights—See “Divorce and Matri- 
monial Law,” 

A marriage celebrated out of India which is proved to 
be valid by the law of the country where it took place is valid 
all over the world? The forms of marriage are regulated by the 
law of the country of celebration, the essentials by the law of 
the country of domicile.® In the case of any Christian it is 
necessary, however, to the validity of the marriage that it be of 
such a character as the Christian law recognises. An incestuous, 
temporary, or polygamous marriage is a nullity wherever cele- 
brated.9 

Hvery fair presumption will be made in favour of a 
marriage where both the parties have domdé fide believed them- 
selves to be married, So, where the marriage was celebrated 
between Catholics, who could not by reason of relationship have 
been lawfully married without a dispensation, it was held that it 
must be presumed that such a dispensation had been obtained. 

Adultery.—For the offence of adultery the male paramour 
is alone punishable. ‘The wife is not punishable as an abettor. 
The offence is committed by a man by sexual intercourse with 
a person (1) who is; and (2) whom he knows or has reason to 
believe to be the wife of another man; (3) without the consent 
or connivance of such man; (4) such sexual intercourse not 
amounting to the offence of rape. The punishment is imprison- 
ment (rigorous or simple) for a term which may extend to five 
years, or with fine, or with both. To establish connivance, the 
Court must be satisfied from the facts that the husband so 
connived at the wife’s adultery as to give a willing consent to it. 
Was he, or was he not, an accessory before the fact? Mere 
negligence, mere inattention, mere dulness of apprehension, 
mere indifference will not suffice; there must be an intention on 
his part that she should commit adultery. If such a state of 
things existed as would, in the apprehension of reasonable men, 
result in the wife’s adultery—whether that state of things was 
produced by the connivance of the husband, or independent of 
it—and if the husband, intending that the result of adultery 
should take place, did not interfere when he might have done 
go to protect his own honour, he is guilty of corinivance.3 No 
Court will take cognisance of the offence of adultery except upon . 

. y 8 Ch. D., 220, 
o oR Ee, pees L. J., Mat- 9} Z L. R., 12 Cal., 706, 
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v 
a complaint made by the husband of ‘the woman, or in his 
absence, by some person who hid care of such woman on his 
behalf at the time when such offence was committed. 
Divorce and judicial separation—See “ Divorce and 


Afatrimonial Law.” 
v. passim, “ Husband and Wife” and “ Divorce and Matri- 


monial Law,” 
CHRISTIAN MARRIAGE, 
AUTHORITY—Act XV of 1872 (as amended), 


The Act extends to the whole of British India, and so far only 
as regards Christian supjects of Her Majesty to the territories of 
Native Princes and States in alliance with Her Majesty. The Act 
has been declared in force in Upper Burma generally (except 
Shan States), Arakan, British Baluchistan, Sonthal Pergunnahs, 
Hazarebagh, Lohardugga, Manbhoom, Dhalbhoom and Kolhan 
in Singbhoom, and N.-W. Provinces Tarai. 

Persons by whom marriages may be solemnized.— 
Every marriage between persons, one or both of whom is or are 
a Christian or Christians must be solemn:zed in accordance with 
the next following provisi»ns of this paragraph; unless it is so 
solemnized it is void, marriages may be solemnized in India 
(x) by anv person who has received episcopal ordination, provided 
that the marriige be solemnized according to the rules, rites, 
c-remonies and customs of the church of which he is a minister ; 
(2) by any clergyman of the Church of Scotland provided that 
such marriage be solemnized according to the rules, rites, cere- 
monies and customs of the Church of Scotland; (3) by any 
minister of religion licensed under this Act to solemnize mar- 
riages ; (4) by, orin the presence of a marringe registrar ap- 
pointed under this Act; (5) by any person licensed under this 
Act to grant certificates of marriage between Native Christians.s 

Provisions as to marriage before a minister.—(1) Every 
marriage (except with special license) must be solemnized 
between 6 in the morning and 7 in the evening. (2) Notice of the 
intended marriage must be given by one of the parties in writing 
to the minister whom he or she desires to solemnize the marriage, 
and must state therein the name, surname, profession and condi- 
tion of each of the persons intending marriage: the dwelling- 
place of each of them: the time during which each has dwelt 
there: and the church or private dwelling in which the marriage 
is to be solemnized.® (3) The minister consenting or intending 
to solemnize the marriage will, on the declaration next mentioned 
being made, give a certificate of notice being given and of such 


4) Cr, Pr. Code, 5, 199. 5) Act XV of 1872, ss, 4, 5. 6) s, 22, ib, 
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declaration being made. No certificate will be issued until four 
days after receipt of notice by the minister, nor if impediment 
be shown why certificate shou!d not issue, nor if the issue of the 
certificate has been forbidden.” v. fost (4) A declaration must 
be made by one of the parties in the presence of the minister and 
to the following effect: (2) that he or she betieves that there 
is not any impediment of kindred or affinity or other lawful 
hindrance to the marriage ; () when either or both of the parties 
is or are minors (minor being a person who has not completed_ 
the age of 21 years, and who is not a widower or widow) that 
the consent to the marriage of the undermentioned persons 
required by law has been obtained, or that there is no person 
resident in India having authority to give such consent, as the 
case may be. The father of a minor, if living, or if dead, the 
guardian, or if no guardian the mother, may give such consent, 
Such consent is necessary unless no person authorized to give 
consent is resident in India® (5) Each of the above-mentioned 
persons may prohibjt the issue of the certificate at any time 
before it is actually issued, on notice in writing to the minister 
signed by the person, and stating his or her place of abode and 
his or her position with resnect to either of the persons intending 
matriage, by reason of which he or she is authorized to object,9 
(6) If the prohibition is not valid, marriage may be solemnized : 
it must be solemnized in the presence of at least two witnesses 
besides the minister :* if not solemnized within two months after 
the date of issue of the certificate, such certificate and all pro- 
ceedings (if any) thereon are void, and no person can proceed 
to solemnize the marriage until a new notice has been given 
and certificate issued.? 

Marriage before a registrar.—(1) One of the parties to 
the intended marriage must give notice in writing to any marriage 
registrar of the district in which the parties have dwelt, or if the 
parties dwell in different districts, notice must be given to a 
marriage registrar of each district.3 (2) Four days after receipt 
of the notice, or when one of the parties is a minor, 14 days, 
a certificate will be given on an oath being taken by one of 
the parties to a similar effect as the declaration in the preceding 
paragraph mentioned, and provided that no lawful impediment 
has been shewn why a certificaie should not issue, and that the 
issue has not been forbidden.t - (3) One of the parties intending 
matriage must make oath in regard to the matters required to 
be declared before a minister (v. azze) and in addition thereto, 
that both the parties have (or where they have dwelt in the 


7) s. 17, ib. 9} s. 20, ib. 2) s, 26, ib, 4) s. 41, ib, 
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districts of different marriage resistrars) that the party making. 
such oath has had their; his or her usual place of abode within 
tie district of such marriage registrars Consent is required in 
the case of the marriage of minors® (v. azze). (4) Any person 
whose consent to the marriage is required (v. ave) may enter a 
protest against the issue of a certificate by writing any time 
before the issue of the certificate “forbidden” opposite to the 
entry of the notice in the marriage notice book and subscribing 
his name and abode and position in regard to the parties intend- 
ing marriage, by reason of which he or she is authorized to 
protest? (5) If any person, whose consent to the marriage is 
necessary, is of unsound mind, or if any such person (other than 
the father) without just cause withholds his consent, the parties 
intending marriage may apply by petition, where the person 
whose consent is necessary is resident in Calcutta, Madras, or 
Bombay to a Judge of the High Court, or if not resident within 
any of these towns, to the District Judge.® If the registrar refuses 
to grant a certificate, the parties may apply, where the district of 
the registrar is within any of the above-mentioned towns, to the 
High Court, or if without, to the District Judge? Any person 
entering a protest with the marriage registrar against the issue of 
a certificate on grounds that are frivolous will be liable for costs 
and for damages at the suit of the person against whose marriage 
the protest was entered.* (6) After certificate or certificates, as the 
case may be, has or have been issued, marriage may (if there be 
no lawful impediment or valid protest) be solemnized according 
to any form of ceremony the parties think fit to adopt. 
Marriage must take place in the presence of some registrar (to whom 
the certificate or certificates must be given) and of two or more cre- 
dible witnesses besides the registrar. In some part of the cere- 
mony each of the parties must declare as follows or to the like effect: 
“I do solemnly declare that L know not of any laruful impediment 
why L, A, B, may not be joined in matrimony to C. D.3? and 
each of the parties must also say to the other as follows, or to 
the like effect: “JZ call upon these persons here present 10 wit- 
ness that IT, A. B., do take thee, C. D., tobe my lawful wedded 
wife (or kusband).” When marriage is not had within two mouths 
after notice a new notice and certificate is required.? 

Marriage of Native Christians,--Native Christians (not 
Roman Catholics) may, under Part VI of this Act apply for 
certificite without the preliminary notice required in the case of 
marriage before a minister (v. azze), (1) if the man is over 16, and 
the woman over 13 years old; (2) if neither of the persons 

8. 42, ib. ib. . F . 
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intending to be married has a wife or husband still living; (3) if 
they are married in the presence of a person especially licensed 
to give certificates of marriage to Native Christians, and of at least 
two credible witnesses.3 No marriage can, however, be certified 
under this part when either of the parties has not completed his 
or her eighteenth year unless the consent of the father or 
guardian or mother has been given to the matriage, or unless it 
appears that there is no person living authorized to give such 
consent. Afler the above conditions have been fulfilled, and a~ 
declaration of marriage has been made in the presence of the 
person licensed as above-mentioned, the latter will grant a cer- 
tificate of marriage on payment of a fee of 4 annas.5 
Dissolution of marriage and re-marriage of native 
converts—See ‘Divorce and Matrimonial Law,” 


Marrrace or Non-Curistians (Not Brrinc Juws, Hinpus, 
MoHAMMEDANS, ParRsEES, BUDDHISTS, SIKHS, OR JaINs.) 
AwtTHoriTY—Act ITI of 1872, 


Conditions of marriage under the Act.—Marriages may 
be celebrated under this Act between persens neither of whom 
professes the Christian, or Jewish, or Hindu, or Mohammedan, or 
Parsee, or Buddhist, or Sikh, or Jaina regions, upon the follow- 
ing conditions :—(1) neither 1 arty must, at the time of marriage, 
have a husband or wife living; (2) the man must have completed 
his age of 18 years, and the woman her age of 14 years; (3) 
each party must, if under 21, have obtained the consent of his 
or her father or guardian to the mariage ; (4) the parties must 
not be related to one another in any degree of consanguinity 
and affinity, which would, according to any law to which either 
of them is subject, render a marriage between them illegal.é 

Procedure.—When a marriage is solemnized under this Act 
one'‘of the parties must give notice thereof to the registrar of 
marriages under Act III of 1872, who must be a registrar of a 
district in which one at least of the parties to the marriage has 
resided for 14 days before such notice is given. The notice is 
filed by the registrar, and a copy entered in the marriage notice 
book. The marriage may be solemnized (in the absence of objec- 
tion) 14 days after notice of it has been given. Any person may 
object to the marriage on the ground that it contravenes some one 
or more of the four conditions mentioned in the preceding 
p-ragraph,7 

Procedure on objection.—When objec'ion is entered the 
registrar cannot solemnize the marriage until 14 days after 


3) s. Go, ib. 5) s. 61, ib, 7) 88. 4. 5, 6, ib. 
4) ib, 6) Act ILI of 1872, s. 2 
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receipt of objection if a Court of competent jurisdiction be 
open at the time, or if not, until 14 days from the opening of 
such Court. The objector may file a suit in order that it may 
be declared that the marriage contravenes one of the four condi- 
tions. Certificate of filing the suit is lodged with the registrar, 
and if filed within 14 days from notice of objection or from the 
opening of the Court (in case no Court of competent jurisdic- 
tion was open at the time of entering objection) the marriage 
_cannot be solemnized until the decision of the Court has been 

given and the period allowed -by law for appeal has elapsed: or 
if there be an appeal, until the decision of the Appellate Court 
has been given.® 

Solemnization of marriage.—Before the marriage is 
solemnized the parties and three witnesses must sign a declaration 
in the presence of the registrar that the conditions prescribed by 
law are not contravened, and on such signing in the presence of the 
registrar and in the presence of the three witnesses the marriage 
may be solemnized in any form, provided ,that each party says 
to the other in the presence and hearing of the registrar and 
witnesses: “J[A] take thee [B] to be my lawful wife (or husband). 
The registrar then enters a certificate of marriage in a book kept 
for that purpose, and the certificate is signed by the parties to the 
marriage and the three witnesses.9 

Divorece.—The Indian Divorce Act applies to all marriages 
solemnized under this Act, and any such marriage may be declared 
null or dissolved in the manner therein provided and for the 
causes therein mentioned, ov on the ground that it contravenes 
one of the four above-mentioned conditions: See “ Divorce and 
Matrimonial Law.” 

Parsee MARRIAGE, 


AUTHORITY—Act XV of 1865 (as partly repealed and amended), 


Requisites of validity.—No marriage contracted after the 
commencement of this Act is valid if the contracting parties are 
related to each other in any of the degrees of consanguinity or 
affinity prohibited among Parsees, and unless the marriage is 
solemnized according to the Parsee form or ceremony called 
“ Asivudd” by a Parsee priest in the presence of two Parsee wit- 
nesses independently of such officiating priest: and unless in the 
case of any Parsee under the age of 21 years the consent of his 
or her father and guardian shall have been previously given to such 


8) ss. 7, 8, ib. Government Gazette, 26th Sep- 
9) SS. IO, Iz, 13, ib. tember 1872, p, 1047; fort St. 
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marriage? No Parsee may marry in the lifetime of “his or her 
wife or husband except after divorce from-such wife or husband. 
If he or she does go, it is bigamy, and punishable accordingly. 
Every marriage must on solemnization be certified by the officiat- 
ing priest. The certificate must be signed by the officiating 
priest, the contracting parties," or their fathers or guardians when 
they are under 21, and two witnesses present at the marriage; the 
priest must then send the certificate together with a fee of Rs, 2 
(to be paid by the husband) to the registrar of the place at_ 
which such marriage is solemnized.3 The marriage register is 
open for public inspection, and a certified extract therefrom will 
on application be given by the registrar on payment of Rs, 2,4 
Divorce—See ‘ Divorce and Matrimonial Law.” 
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AUTHORITIES—Act XV of 1882: Act IX of 1872 (Contract): Act I of 1877: 
Draft ** Master and Servant” Bill, 1880: G. C, Sconce ‘' The Master and his 
Domestic Servant” (1881): Macdonell’s Law of Master and Servant (1883) : 
rrand x2 Vic., cap, 2t (Indian Insolvent Act): Indian Penal Code: Act 
of 1877: Pollock on Torts (1890): Act XIII of 1859: Act IX of 1890: 
Act IX of 1860: Act XIX of 1850 : cases cited, 

The law of master and servant, except where directly regu- 
lated by statute, is a portion of the ordinary Law’ of Contract 
(see “ Contract”). The relation is constituted by a contract of 
hiring and service which, like every other contract, must possess 
the requisites of a valid and binding obligation. A contract of 
service is a contract binding one party to employ and remune- 
rate, and the other to do personally any work, in such manner 
as the former party directs; and otherwise than in pursuit-of an 
independent calling. The remuneration contracted for is called 
“wages,” the person contracting to employ is called the 
“master,” and the party contracting to do the work is called 
the “servant.”: Every person competent to contract may enter 
into a contract of service. Minors are able to enter into contracts 
of service for wages because it is for the benefit of minors, who 
are thereby enabled to earn their own living. By the undermen- 
tioned Act any minor may institute a suit for any sum of money, not 
exceeding Rs. 500, which may be due to him for wages or piece- 
work, or for work as a servant, in the same manner as if he were 
of full age? There canbe no specific performance of a 
contract of service, The only relief liesin damages. Thus, if 
A contracts to employ B on personal service, and then refuses to 
employ B, B cannot specifically enforce the contract, and compel 
A to employ him, but he may sue A for damages for breach of 
contract.3 The contract is terminated by the death of either 
master or servant, unless there is a stipulation express or 
implied to the contrary.4 By the death of the master or one of a 
firm of masters’ the servant is discharged. Therefore, in the 
absence of an express stipulation, the executors of a deceased 
person cannot sustain an action against a servant to enforce the 
continuance of service by the servant after the master’s death.® 
The term “servant” as used in the law of master and 

x) Draft ‘Master and Servant” 3) Act of 1897, s. a2, 
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servant is not confined to domestic servants, but is appli- 
cable to all those who under a contract of service, engage personally 
to do any work in manner as the employer may direct and otherwise 
than in pursuit of an independent calling—e.g., tutors, governesses, 
managers of tea gardens, banks, cotton mills, "jute mills, &c., &c., 
agricultural servants, workmen, clerks, &c. 

Term of service ; notice.—-In England a general or indefi- 
nite hiring for personal service is commonly understood to con- 
stitute a contract of service for one year; but that is a matter of, 
fact, and it can be shown by evidence, if the case be so, that a 
given indefinite hiring is not really for a year but for a term, say, 
less than one year. In India, however, an indefinite hiring does 
not mean a hiring for one year. The mere payment of wages 
monthly is not enough to show that a hiring is a monthly 
hiring.? In the case of servants who fill important posts, the term 
of service and the notice to be given by either party is, as a rule, 
expressly fixed by the contract of service. When not so fixed, 
the presumption as tg the term of service, the length of notice 
required and the amount of damages in lieu of notice, depend on 
custom, usage of trade,’ profession, or business and the facts of 
each particular case. In the absence of custom and usage the 
Court is the juoge of what is reasonable notice. As to domestic 
servants, see next paragraph. 

Domestic servants.—In the case of domestic servants and 
the like, the rule is well fixed that in the absence of express 
contract the hiring is presumed to be a monthly one. An en- 
gagement of a domestic servant at, say, “7 rupees a month” 
means that for every full month’s work the servant will receive a 
full month’s pay. He is not entitled to anything for any work 
done during any part of any month—e.g., a servant is dismissed 
for misconduct on the 20th of the month: he is not entitled 
to any wages for that month. If however, the contract becomes 
void—e.g., by the death of the servant, the master must pay the 
servant’s representatives for the work actually performed? If the 
servant is wrongfully dismissed during a month he may sue his 
master on account of the wrongful dismissal by which he was 
prevented from earning his wages, and by which he was otherwise 
damnified. The wages are payable not for the bygone services, 
but for the wrongful dismissal.t If, on the other hand, the 

: servant wrongfully and suddenly quits his master’s service before 
fhe completion of the month’s work, he not only has no claim 
‘or wages for the work during the broken month, but may also 

\n 7B. 1, Re, 788 9) Act IX of 1872, s. 65. 
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be called upon to compensate the master for any trouble, damage 
or inconvenience he may have suslained.? In the absence of an 
agreement limiting the period of service or that notice will not be 
required, reasonable notice must be given by either party of their 
intention to put an end to the contract or areasonable sum must be 
paid in lieu of notice. No domestic servant who is hired by the 
month has aright toleave his employment without sufficient reason, 
and without any notice to his master of his intention to leave3 
On the expiry of the notice the contract is ended and the servant 
must be paid up to date. Unless it is expressly agreed ‘that 
wages shall be paid in advance, the whole month’s work must be 
done before payment of the wages can beclaimed.s A master is 
not bound to accept the services of a duavee, but, if he does so, he 
cannot afterwards enforce the contract against the servant. y. post. 
Some incidents of the contract,—When one of the 
parties to the contract has refused to perform, or disabled himself 
from performing his promise in its entirety, the other party may 
put an end to the contract, unless he has signified by words or 
conduct his acquiescence in its continuance—eg., A, a singer, 
enters into a contract with B, the manager of a theatre, to sing at 
his theatre two nights in every week during the next two months, 
and B engages to pay her Rs, roo for each night’s performance, 
On the sixth night A wilfully absents herself from the theatre, 
B is at liberty to put an end to thecontract. If, however, A, after 
absenting herself on the sixth night, sings with the assent of B on 
the seventh night, B has signified his acquiescence in the contract 
and cannot put an end to it, but is entitled to compensation for the 
damage sustained by him through A’s failure to sing on the sixth 
night.?, If a master or servant rightfully rescind a contract of 
service, the person rescinding is entitled to compensation for any 
damage which he has sustained through the non-fulfilment of 
the contract—e.g., a servant whose personal services are engaged 
for a month wilfully and without excuse absents himself without 
leave for a day. He cannot therefore complete his month’s work 
or perform his promise in its entirety (v. azé.) The master may 
rescind the contract, and in addition may claim compensation for 
any damages he has sustained.? If, however, the master does not 
exercise the right given to him, but permits the servant to return 
to work, the master has signified his acquiescence in the con- 
2) Contract Act, ss, 39, 75:3 Esp,, 3) Per Garth, C. J., Christophridi v, 
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tinuance of the contract, and cannot put an end to it unless and 
until something fresh takes place entitling him to rescind. Hither 
the master or servant may dispense with, or remit wholly or in 
part the performance of the promise made to them, or may 
accept instead of it any satisfaction they think fit9 Contracts of 
hiring and service cannot be transferred or assigned without the 
consent of the parties thereto. The relation of master and 
servant, who contract with regard to the personal qualities of each 
other, is one of personal confidence, and the one cannot compel 
the other to accept a third person-in substitution, The service 
must be performed by the servant himself, he cannot employ 
another person to perform it. If, however, the master accepts a 
substitute he cannot, of course, afterward enforce the contract 
against the servant. The servant need not work, nor need the 
master emplvy the servant, unless the master is and continues to 
be ready and willing to employ the servant, and the servant is 
and continues to be ready and willing to work.? Ifa question 
arises as to whether the master or servant is to perform his part 
of the contract first, the rule, in the absence of express contract, 
is that the promises are to be performed in that order which the 
nature of the transaction requires,3 If either master or servant 
prevents the other from performing his promise, the contract 
becomes voidable at the option of the party so prevented; and 
he is entitled to compensation from the other party for any loss 
which he may sustain in consequence of the non-performance of 
the contract‘; ¢g., a master wrongfully dismisses his servant before 
the expiration of the term of service, and so prevents the servant 
performing his promise; the latter is entitled to compensation, 
When a contract of service consists of reciprocal promises, such 
that one of them cannot be performed, or that its performance 
cannot be claimed till the other has been performed, and the 
promisor of the promise last mentioned fails to perform it, such 
promisor cannot claim the performance of the reciprocal promise, 
and must make compensation to the other party to the contract 
for any loss which such other party may sustain by the non-per- 
formance of the contract: ¢g., in a contract of domestic service 
for one month in which there is no provision for payment in ad- 
vance, payment cannot be claimed until the month’s work, has 
been performed. If the servant fails to do his month’s work he 
not only cannot claim pay, but must compensate his master for 
any loss he may have sustained.s 


9) ib, s. 63, 5) ib., s. 63, The author is indebted 
1) ib., ss. 40, 41, fo. the greater portion of this 
2) 1b., 8. SI, paragiaph to Mr. Sconce's work, 
3) ib., s, 52, cited above, 
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Quantum meruit.—A contract of service may be either 
entire and indivisible, that is, the consideration may depend upon 
the entire fulfilment of the contract—the entire fulhlment of 
the promise given by one party being a condition precedent to 
the fulfilment of any part by the other: ¢g., the monthly con- 
tracts of domestic service above-mentioned; or the case of a 
watch given to a watch-maker to repair, in which case the latter can- 
not recover before he has completed the work. He cannot recover 
on a guantum meruit (i.e. “so much as he has deserved” or the 
price of the work actually done): the whole work must be done 
or the servant will gct nothing.® If, however, in the case given 
the contract becomes word, eg., if it becomes impossible of con- 
tinuance by the death of the watch-maker, his representatives 
must be paid for the amount actually performed under the con- 
tract.? The contract may be several or divisible, that is, the con- 
sideration may be susceptible of apportionment according as the 
contract is more or less carried out; in such cases the person who 
has partially performed his contract may be entitled to recover 
quanium meruit® : 

Damages for breach of contract of service.—If a master 
wrongfully refuses to receive his servant into his service, or wrong- 
fully dismisses his servant, or if the servant wrongfully refuses or 
fails to enter his master’s service, or wrongfully deserts his service, 
or if either in any other manner break the contract of service, 
the party who suffers by such breach is entitled to receive from 
the party who has broken the contract, compensation for any loss 
or damage caused to him thereby, which naturally arose in the 
usual course of things from such breach, or which the parties 
knew, when they made the contract, to be likely to result from 
the breach of 1. A servant who is dismissed is bound to make 
reasonable exertions and show diligence in endeavouring to pro- 
cure employment. The true measure of damages is, therefore, 
not the amount of wages which he was promised under the agree- 
ment, but his probable loss, ‘This will be his wages less the 
value of any place which he has obtained or might have got by 
reasonable exertions. Compensation will not be given for any 
remote and indirect loss or damage sustained by reason of the 
breach of contract.9 The measure of damages is obtained by 
considering what is the usual rate of wages for the employment 
contracted for, and what time would be lost before a similar em- 
ployment could be obtained. The law considers that employ- 
ment in any ordinary branch of industry can be obtained by a 

6) Contract Act, s. 39: Smith’s L, 8) Macdonell, pp. 1s4——x57. 
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person competent for the place, and that the usual rate of wages 
for such employment can be proved, and that when a promise 
for continuing employment is broken by the master, it is the duty 
of the servant to use diligence to find other employment.? So 
also a master must use diligence to find a new servant. An in 
junction cannot be granted to restrain a breach of contract of 
service? A suit for wrongful dismissal may be brought against 
Government.3 

Grounds of dismissal.—A master is justified in dismissing 
his servant for various causes such as incompetence and want of 
reasonable skill to discharge the duties for which he was employ- 
ed 4; permanent disablement or serious and lengthy illness.5_ If 
the servant is not dismissed, sickness is no defence to an action 
for wages; habitual neglect of duty®; conduct likely to injure his 
master’s business materially? ; wiltul disobedience of any lawful 
order ; gross insolence or rudeness*; gross moral misconduct, 
whether pecuniary or otherwise, stch as robbery, theft, drunken- 
ness?, or other misconduct or acts of gross immorality unfitting 
the servant for his pogition and inconsistent with his duties. Acts 
of immorality must have direct reference to the services to be 
performed, so as to render them worthless or less valuable than 
was to be reasonably anticipated.t A servant is bound to con- 
sult the interests of his master, and may be dismissed for acts 
seriously injurious thereto.? A master in dismissing a servant is 
not bound to state any specific act of misconduct or other precise 
ground of discharge; it is sufficient if such ground existed in 
fact at the time of the dismissal; even if the master be not aware 
of it at the time of dismissal.3 

Insolvency of master.—Insolvency does not of itself dis- 
solve the contract of service. If the wages or salary aie not 
due at the date of the insolvency, the servant is entitled to 
wages for the time he has served. The Court may order wages or 
salary, not exceeding six months’ wages or salary, due to servants 
or clerks of an insolvent to be paid out of his estate; the servant 
or clerk may further prove and receive dividends for any sum 
exceeding the six months’ wages or salary so paid to him.4 


1) 2H, L, Ca, p, 606. 9) 5 M. and W,, 279: 1 C, and K., 
a) Act I of 1877, s. 56 (7) 662. 

3) 7B. L. R., 688. t) Macdonell, p, 213. 

4) See I. L. R., 2 Cal., 33. 2) 24. J., Ex. 80. 


s) rE, and E,, 248: 28L, J.,Q. B, 3) 3 A. and E., r7r: 1x M. and W,, 
25. r6r: 5 Ex, 110; 4 Bing, N.c., 
6) ro Fex,, 734. 638. See genetally ‘* Master and 
7) 3 Esp., 235. Servant” Bill, s. 23, 
8) Macdonell, p. 213: 2 Stark, 26: 4) 11 and 12 Vic., Cap, 27, 5. 46. 
4 C,and P,, 518: 9 A, and &, 
548. 
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Character of servants.—A master is not obliged to give 
his ‘domestic servant a character. However much the servant 
may in fairness be entitled to it, no suit will lie against a master 
because he refuses to give it.s If a master in giving a servant a 
character makes, in good faith, statements which would be other- 
wise and prima face libellous or slanderous, no action for de- 
famation (in the absence of malice) will lie. In the case of 
master and servant, convenience requires that what is said in 
fair communication between man and man, upon the subject of 
character, should be privileged if made dond fide and without 
malice. See Defamation. 

A master has a right of action against a third party 
for injury to his servant whereby he has been deprived of 
his or her services. A master may maintain an action against a 
man for the seduction of his servant ; but the girl herself cannot 
maintain the action. A father may also maintain an action for 
the seduction of his daughter, in respect of the loss of such 
daughter’s services occasioned by the seduction, and not in respect 
of his being compelled to maintain her by teason of such seduc- 
tion? A suit for compensation for loss of service occasioned by 
the seduction of the plaintiff's servant or daughter, must be 
brought within a year of the time when the loss occurs.® 


Limitation in case of suits for wages.—A suit (1) bya 
workman engaged in a railway or other public works; (2) for 
the wages of a household servant, artisan or labourer not provid- 
ed for by (1); (3) for a seaman’s wages; (4) for wages not other- 
wise expressly provided for; must be brought within (1) six 
months of the time when the wages, hire or price of work claim- 
ed accrue or accrues due; (2) one year of the time when the 
wages accrue due; (3) three years of the end of the voyage 
during which the wages are earned; (4) three years of the time 
when the wages accrue due.9 

Wrongfully procuring a person to break his contract 
with his employer.—An action will lie against a third party 
who wilfully, and with the design of harming the employer or 
gaining some advantage for himself, procures another to break 
his contract with bis employer, whereby as a natural consequence 
damave is occasioned to the latter.t Such action is maintainable, 
notwithstanding that the relation of master and servant does not 
exist between the plaintiff and the person employed,? 


5) 3 Esp., 2or. 8) Act XV of 1877, Sch. II, Art. 26, 
6) Penal Code, s. 499: Exception ro, 9) ib., Arts. 4, 7, 10%, 102, 
1 B.and A, 240, t) 2LJ..Q B., 463, 


7) 7M. and Gr, 1033. 2) 6Q, B. D., 333. 
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Criminal acts of servant.—A master is not liable for the 
criminal acts of his servant unless he ordered the doing of them, 
or otherwise instigated and abetted him in their commission. 

Liability for wrongs of servant.—A master is liable for 
the negligence or other civil wrongs of his servant whether author- 
ized or ratified by him or not, if, and in so far as they are com- 
mitted in the course of the servant’s employment, and for the 
master’s purposes; consequently, if a servant in exercise of the 
authority given him by his master and in performance of his_ 
duties as such servant, acts negligently, whereby he causes an 
injury to a third party, the master is responsible in damages to 
such third party for the mjury sustained.3 A master, however, is 
not liable for injuries caused by his servant's negligence if they 
might have been avoided by reasonable care on the part of the 
person injured. Nor is a master responsible, for the acts of 
servants which are unconnected with, and not incident to, their 
service ; and which are not done in the course of their employ- 
ment.+ See “ Negligence.” 

Injury to fellow-servant.— When both the wrong-doer and 
the person injured are servants of the same master, and the wrong 
is done in the course of their employment as servants, the master 
is not liable unless (generally speaking) he has by his conduct 
shewn a gross disregard of the safety of the servant, or the 
wrong-doer is a person who does not possess and exercise ordin- 
ary skill and care, or the gear, implements, tackle, material, &c., 
are not fit and sound, and the master knew it, but the servant did 
nots A servant when he engages to serve a master; under- 
takes as between himself and his master, to run all ordinary 
risks of the service, including the risk of negligence on the 
part of a fellow-servant when he is acting in discharge of his duty 
as servant of him, who is common master of both, 


Independent contractors are not servants of the person 
who employs them; therefore, if a person employs a competent 
independent contractor to do a lawful act, and damage occurs, 
the employer is.not liable.® 

Liability for acts of coachmen.—-When a master has his 
own carriage and employs his own servant to drive, the master is 
liable to a third party for any injury caused to him by the negli- 
gent driving of his servant. But if the servant, without the master’s 
knowledge or permission takes out the carriage for his own 
purpose, or for a purpose unconnected with his master’s business, 

3) Pollock on Torts, p. 526:2Hyde, 5) 4 Jur., N.S., 767. 

79:1. L. R., 7 Bom., 119. 6) 8B, L. R,, 265: LL. RB, 1 

4) Macdonell, p, 285, and cases there Bom., 329: I. L. R., 20 Cal., 

cited. 445. 
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and causes injury to others, the master will not be responsible.” 
When the master hires the horses and carriage, and the person 
who lets them provides the coachman, the person who lets them 
1s liable for injuries arising from the negligent and careless driving 
of the coachman. If, however, the hirer drives himself, or provides 
his own coachman, the hirer is liable for his own negligence or 
that of the coachman, his servant. 

Criminal breach of contract of service.—The following 
are offences punishable under the Indian Penal Code :—(z) 
Breach of contract of service during a voyage or journey, ¢.g., 
by a servant, palki-bearer, cooly, or proprietor of bullocks bound 
to convey goods. The only grounds on which the breach is 
excused are illness and ill-treatment, It is not necessary to this 
offence that the contract should be made with the person for 
whom the service is to be performed; it is sufficient if the 
contract is legally made with any person, either expressly or im- 
pliedly, by the person who is to perfurm the service. (2) Breach 
of contract to attend on and supply the wants of helpless persons. 
(3) Whoever, being bound by lawful contract in writing to work 
for another person as an artificer, workman, or labourer, for a 
period not more than three years at any place within British 
India, to which, by virtue of the contract, he has been, or is to 
be, conveyed at the expense of such other, voluntarily deserts 
the service of that other during the continuance of his contract, 
or without reasonable cause refuses to perform the service which 
he has contracted to perform, such service being reasonable and 
proper service, commits an offence punishable with imprisonment 
(rigorous or simple) not exceeding one month, or with fine not 
ing double the amount of such expense, or with both, un- 


exceedi 5 
less the employer has ill-treated him, or neglected to perform the 


contract on his part.9 

Priority of servants’ wages on winding up of a com- 
pany—See “ Companies.” 

Criminal breach of contract by artificers, workmen 
and labourers.—Masters and employers resident or carrying 
on business in any Presidency-town or any place to which the 
Act may be extended," are given special remevie, against artificers, 
workmen, or labourers when the latter have received from their 
employers or masters an advance of money on account of any 
work they may have contracted to perform or get performed, and 


7) I. 1. BR. 7 Bom., 119: 1 East, 1) The Act has been extended to 
ro6: 10 C. BLN. S&S, 572: 6C, Bombay and Madras Mofussil, 
and P., sor. Mysore, Coorg, Sindh, Panjab, 

» 8) 5B. and C,, 547: 2 Man, and Ry,, districts of Nimar, Sulhat and 
1:4 B, and Ald,, 90. Goalpara and elsewhere, 


9) Penal Code, ss, 490-492, 
W, HB 28 
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f 
have without lawful or reasonable excuse neglected or refused to 
perform or get performed such work according to the terms of 
their contiact. The Magistrate may on complaint of the master 
or employer summon the workman, &c., so refusing, &c., and may, 
at the option of the complainant, order the repayment of the 
advance, or the performance of the contract. If the workman, &c., 
fail to comply with the order, the Magistrate may sentence him to 
be imprisoned with hard labour for a term not exceeding three 
months, or if the order be for the repayment of a sum of money, 
for a term not exceeding three months, or until such sum of 
money may be sooner repaid. ‘No order for the repayment of 
any money will, while the same remains unsatisfied, deprive the 
complainant of any civil remedy which he may have had but for 
this Act. The Magistrate may also, if, and when he orders the 
workman, &c., to complete his contract, compel him to enter into 
a recognisance with sufficient security for the due fulfilment of 
the contract. It matters not whether the contract be written or 
verbal, or whether it be for a term certain, or for specified work or 
otherwise.? . 

Compulsory service—See “ Wegligence,” 

Railway servants—See Railway Act (Act IX of 1890). 

Hmployers and workmen on railways and public 
works—See “Employers’ and Workmen's Act” (Act IX of 1860), 

Payment of wages by executor and administrator— 
See “ Executor” and “ Administrator.” 

Domicile of certain servants—See “ Domicile.” 

Public servants—See “ Public Servants and Public Duties.” 

Offences committed by servants.—See “ Offences,” 

See “ Attachment,” “ Bonds,” “ Domicile,” “ Esecutor,” “ Milin 
tary Men,” “ Partnership,” “ Possession,” and Index. 


APPRENTICES, 


Binding of apprentices.~--The Apprentices Act was passed 
for better enabling children, and especially orphans and poor child- 
ren brought up by public charity, tolearn trades, crafts and employ- 
ments by which, when they come to full age, they may gain a liveli- 
hood. Any child above the age of ro and under under the age 
of 18 may be bound apprentice by his or her father or guardian to 
learn any fit trade for such term as is set forthin the contract of 
apprenticeship, not exceeding seven years, so that it be not pro- 
longed beyond the time when such child shall be of the full age 
of 2z years, or in the case of a female beyond her marriage. A 
Magistrate or Justice of the Peace may act as guardian on behalf 
of orphans or poor children abandoned by their parents or of 


2) Act XIII of x18s9, repealed partly by Act XVI of 1874, 
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children convicted of vagranoy or the commission of any petty 
offence. An orphan or poor child brought up by any public 
charity may be bound apprentice by the Governors, Directors, or 
Managers thereof.3 

Sea service.—Any such boy may be bound apprentice 
in the sea service to any of Her Majesty’s subjects being 
the owner of any registered ship belonging to and trading 
from any port in the territories under the Government of India, 
to be employed in any such ship, the property of such person, 
commanded by a British subject, and while so employed, to be 
taught the craft and duty of a seaman.+ 

Contract of apprenticeship. —Every contract of apprentice- 
ship must be in writing and in the form prescribed by the Act or 
to the like effect, and must be deposited in the office of the chief 
Magistrate of the place or district where it has been executed, or 
in case of sea service, in the ship’s registry office at the port whee 
the apprentice is to begin his service. A certified copy will be 
given to each of the parties. The contract must be signed by 
the person to whom the apprentice is to be bound, and by the 
person by whom he is bound, and by the apprentice when he is 
of the age of 14 years or more at the time of binding.5 

Alteration or cancellation of contract.—The terms of 
service may be changed at any time during the apprenticeship, or 
the contract may be put an end to, with the consent of both 
parties to the contract or their personal representatives, and with 
the consent of the apprentice if he is above the ave of 14 years, 
provided that the changes agreed to, or the termination of the 
contract, must be expressed in writing on the original contract, 
with the signatures of the proper parties,® 

Change of masters.—The master of any apprentice bound 
under this Act may, with the consent of the person by whom he 
was bound, and with the consent of the apprentice, if he is above 
the age of 14 years, assign such apprentice to any other person 
who is willing to take him for the residue of his apprenticeship 
and subject to the conditions thereof; such last mentioned person 
must, by endorsement under his own hand on the contract, de- 
clare his acceptance of such apprentice and acknowledge himself 
bound by the agreements and covenants therein mentioned to be 
performed on the part of the master: the consent of the other 
parties must be expressed in writing on the same and signed by 
them respectively.7 

Neglect of master.—Upon complaint to any Magistrate by 
or on behalf of any apprentice bound under this act of refusal or 


3) Act XIX of 1850, ss. 2, 3, 4, 9. s) ib.,,ss,gand1o, 7) ibs, 12° 
4) ibs. 5, 6) ibs. rz, 
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neglect to provide for him, or to teach him according to the con- 
tract of apprenticeship, or of cruelty or other ill-treatment by his 
master, or the agent under whom he shall have been placed by 
his master, the Magistrate may summon the master or agent and 
cancel the contract and assess upon the offender a reasonable 
sum for behoof of the apprentice, not exceeding four times the 
amount of the premium paid, or if no premium or a less premium 
than Rs. yo was paid, not exceeding Rs. 200.8 

Chastisement of apprentice.—No contract of apprentice- 
ship will be cancelled, nor will a master or his agent be liable to 
any criminal proceeding on account of such moderate chastise- 
ment for misbehaviour given to any apprentice as may lawfully 
be given by a father to his child.9 

lil-behaviour of apprentice.—A Magistrate may, upon com- 
plaint by the master or his agent of ill-behaviour of apprentice, 
bound to him under this Act, or of his having absconded, punish 
the offender by keeping him, ifa boy, in a debtor's prison or other 
suitable place, not being a criminal jail, for any term not exceed- 
ing a month, of which’ one week may be in solitary confinement, 
during which time such allowance for his keep must be made by 
his master or agent as the Magistrate shall order ; and if the boy 
be not more than I4 years of age, the Magistrate may order 
him to be privately whipped ; or in the case of a girl or boy, 
pass an order empowering the master or agent to keep the 
offender in close confinement in his own house, or on board the 
vessel to which he belongs, upon bread and water, or such other 
plain food as may be given without injury to the health of the 
apprentice, for a period not exceeding one month. In case of 
wilful and repeated ill-behaviour on the part of an apprentice, the 
Magistrate may order the contract to be cancelled.* Complaints 
by masters against their apprentices must be brought within one 
month after the cause of complaint arose, or if it arose on 
board ship during a voyage within a month of arrival at port. 
Complaints of apprentices must be brought within three months 
after the same dates, 

Death of master.—On the death of the master of an appren- 
tice the contract is ended, and a proportionate part, correspond- 
ing to the unexpired portion of the term, of any premium which 
shall have been paid must be refunded by the executors or ad- 
ministrators of the deceased master. But if the executors or ad- 
ministrators continue the late master’s business, and within three 
months of his death offer in writing to keep the apprentice on the 
farmer terms, the late master’s estate will not be liable for any re- 
fund, Any apprentice whose master has died during the appren- 


ib, S. 23 9) ib. s, T4. 1) ib., ss. £5, 26, 18, 
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ticeship, is entitled to maintenance for three months after the 
master’s death out of the assets left by him, provided he lives with 
and serves as an apprentice the executors or administrators, or 
such person as they may appoint.? 

Insolvency of master.—When the master of an apprentice 
becomes insolvent during the apprenticeship, the apprentice is 
discharged from al! obligation under the contract; and if any 
premium was paid, he or the person by whom he was bound is 
entitled to claim the amount thereof, as a debt against the estate 


of the insolvent.3 ’ 


2) ib., ss. 19, 21. 3) ib,, s. 22, 


MILITARY MEN. 


AUTHORITIES—Act X of 1865 (Succession). Civil Procedure Code: Act II of 
1886 ; 26 and 27 Vic., cap. 57 (Regimental Debts). 


Wills of soldiers and sailors—See “ Wills.” 

May authorise person to sue or defend for them,-— 
When any officer or soldier actually serving the Government in aw 
military capacity is a party to a suit, and cannot obtain leave of 
absence for the purpose of prosecuting or defending it in person, 
he may authorize any person to sue or defend in his stead. This 
person may himself appoint a pleader to conduct the swt on the 
behalf of the officer or soldier, The authority must be in writing 
and signed by the officer or soldier in the presence of (a) his 
commanding officer (¢., the officer in actual command for the 
time being), or the next subordinate officer, 1f the party be himself 
the commanding officer; or (4) when the officer or soldier is serv- 
ing in military staff employment, the head or other superior officer 
of the office in which he is employed. The commanding or oiher 
officer must countersign the authority, which must be filed in 
Court." 

Service of process.—Processes served upon any person so 
authorised to conduct the suit, or upon any pleader appointed by 
the latter, are as effectual as if they had been served on the party 
in person or on his pleader. When an officer or a soldier is a 
defendant, the Court will send a copy of the summons to his 
commanding, officer for the purpose of being served on him. 
The officer to whom the copy is sent, must, after serving it, if 
practicable, return it to the Court with the written acknowledg- 
ment of the defendant endorsed thereon. If from any cause the 
copy cannot be served, it must be returned to the Court by which 
it was sent, with information of the cause which has prevented the 
gervice.? 

Warrant of arrest in cantonments, etc.—If, in the exe- 
cution of a decree, a warrant of arrest or other process is to be 
executed within the limits of a cantonment, garrison, military 
station or military bazar, the officer charged with the execution of 
the warrant or other process must deliver it to the commanding 
officer. The latter must back the warrant or other process with 
his signature, and in the case of a warrant of arrest, if the person 
named therein is within the limits of his command, must arrest 
and deliver him to the officer charged with the execution of the 
decree.3 


x) Civ, Pr. Code, ss. 465, 466. 2) ib., s. 468, 3) ib., s. 46g. 
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Officer appointed to try suits in military bazars—see 
“ Action and Actionable Claim,’ p. 5. 

Military Courts of Request—/did. 

The Regimental Debts Act contains provisions relating to 
the payment of regimental debts, and the distribution of the effects 
of officers (i.2., commissioned officers of H. M.’s army or H. M.’s 
Indian army) and soldiers (4e., soldiers of H. M.’s army or 
European soldiers of H. M.’s dnaian army, including a warrant 
and a non-commissioned officer) dying on service, and for the 
security and application of the’ effects of deseiters and others, and 
of officers and soldiers becoming insane on service. When an 
officer or soldier dies on service, the following classes of expenses 
and debts are considered preferential charges on his personal 
property, and are payable thereout in preference to all other debts 
and liabilities, and, as among themselves, in the following order :-— 
(x) expenses of last illness and funeral ; (2) military debts, véz., sums 
due in respect of quarters, mess, band, clothing, etc.; (3) servants’ 
wages, not exceeding two months’ wages to egch servant; (4) house- 
hold expenses incurred within a month before the death o1 after 
the last issue of pay to the deceased, whichever is the shorter 
period. The surplus only of peisonal property remaining over 
after payment of preferential charges is deemed personal estate 
with reference to the calculation of probate duty, or of any other 
tax or percentage, or for any of the purposes of administration or 
distribution. (See “ Administration.”) Immediately on the death 
of an officer or soldier on service, a committee of officers called 
the Committee of Adjustment secure his effects; provided 
that if the representative of the deceased, or his widow (if any), or 
any of his next-of-kin, pays in full the preferential charges, the 
Committee of Adjustment will not interfere in relation to the 
property, Ifsuch payment is not made the Committee have power 
to sell and convert effects and to get in credits, and, after payment 
of expenses, to secure surplus. In India the Committee have 
power in certain cases to deliver over the effects to the Adminis- 
trator-General. The Act, except in the cases expressly provided 
for by it, places a restriction on the interposition of official ad- 
ministrators. The Act further provides for the disposal of the 
rota and for the disposal of the residue by the Secretary of 

tate.4 

Offences relating to the Army—See Penal Code, ss. 131 
—140. 

See “ Attachment,” p. 62; “ Domicile,” p. 214;  Lncome- Tax,” 
p. 302; and Jndex, 

4) 26 & 27 Vic., cap. 57, passim, 


MINORITY AND MINORS. 


AUTHORITIES~Acts IX of 1875; VIII of 1890: IX of 1872 (Contract): Penal 
Code: Acts X of 1865; XXI of 1870; Civil Procedure Code: Cases cited, 
The age of majority of persons domiciled in India,— 

The ave of majority for all persons domiciled in British India 

(see “ Domicile”) is the completion of the eighteenth year with two ~ 

exceptions :—(1) Every minor of whose person or property, or 

both, a guardian, other than a guardian for a suit (v. os?), has 
been or shall be appointed by any Court of Justice, before the 
minor has attained the age of eighteen years, and every minor 
of whose property the superintendence has been or shall be 
assumed by any Court of Wards before the minor has attained 
that age is, notwithstanding anything contained in the Indian 

Succession Act (X of 1865) or in any other enactment, deemed 

to have attained his majority when he shall have completed his 

age of ¢wenty-one years and not before; (2) the above provisions 
do not affect (a) the capacity of any person to act in the follow- 
ing matters:—Marriage, Dower, Divorce, and Adoption (see 

“ Divorce and Matrimonial Law” and “ Marriage”; (6) the 

religion or religious rites and usages of any class of Her Majesty’s 

subjects in India; or (c) the capacity of any person who, before 
2nd March 1875, attained majority under the law applicable to 
him. 

In computing the age of any person, the day in which 
he was born isto be included asa whole day, and he will be 
deemed to have attained majority at the beginning of the twenty- 
first, or eighteenth anniversary of that day, as the case may be.? 

Huropean British subjects not domiciled in India 
attain their age of majority at twenty-one. The age of majéritv 
of Europeans not British subjects is governed by the personal 
law of their domicile (see “ Domicile”). The age of majority 
in the cases mentioned in exception 2 in the first paragraph, 
is decided by the personal law of the individual and the special or 
local law applicable to the case,3 . 

Contracts with minors are voidable at their option, ze, 
the minor may enforce the contract, but not the other party.¢ 
Subject to what is stated in the next paragraph, the plea of 

1) Act IX of 187s, ss. 2,3, (extends 2) Act IX of 1875, s, 4. 

to the whole of British India, 3) ILL. R., 7 All, 490. 
and so faras regards British 4) I. L. R., az Cal, 552: LL. R, 


subjects, to Allied States): Act 17 Cal,, 223: 1, L. R., 13 Bom.,, 
VIII of 1890, 5. 52. 5. 
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minority is a complete defence to an action founded on contract 
brought againsta minor. A minor may, however, ratify a contract 
entered into by him while a minor, and on attaining his majority 
take up and carry on transactions commenced while he wasa 
minor in sucha way as to bind himself as to the whole.5 See also 
“ Agency,” “ Partnership,” 

A minor is liable for necessaries supplied to him.—A 
person who has supplied to a minor, or to any one whiom he is 
legally bound to support, (e.g., his wife and children,) necessardes 
suited to his condition in life, is entitled to be reimbursed on 
account of such supplies from the property of the minor. Things 
necessary are those without which an individual cannot reasonably 
exist: food, raiment, lodging and the like: instruction in art or 
trade, or intellectual, moral, and religious information. But the 
extent to which any of these are necessaries varies according to 
the state and condition of the minor himself. What is a neces- 
- sary in the case of arich minor, may not be so in the case of a 
poor one. The test is, are the things supplied appropriate to the 
minor's rank of life? Are they essential to the existence and 
reasonable advantage and comfort of the minor? Thus articles 
of mere luxury are always excluded, though luxurious articles of 
utility are in some cases allowed. In all cases there must be 
personal advantage to the minor himself.6 Where a suit has been 
brought against a minor, the effect of which, if successful, would 
be to deprive the minor of his property, the costs of successfully 
defending that suit on his behalf may be recovered as neces- 
saries,?, The burthen is on the plaintiff to show that the articles 
supplied were necessaries.® 

Transfer of property by minor—See “ Zransfer of Pro- 
perty.” 

Onerous gift to minor—See " Gifts,” 

Marriage of minor—See “ Marriage.” 

Agency.—A minor cannot employ an agent, but he may 
himself be one: but he cannot become an agent, so as to be- 
come responsible to his principal. See “ Agency.” 

Minor partner—See “ Partnership,” 

A minor may enter into a contract of service—See 
“ Masters, Servants and Apprentices,” 

Liability for torts.—A minor is liable in damages for all 
actionable wrongs, independent of contract, committed by him, 
such as assault, false imprisonment, libel, slander, seduction, 

5) TLR, 17 Cah, 292, 8) L.R., 4Ex., 92: 11M. & W,, 67%. 


6) 13M. & W., 262, 9) Act IX of 1872, s, 184. 
7) DLR, 7 Cal, 140, e : 
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detention of goods, trespass, conversion or detention of move- 
able property, negligence, fraud.t See “ Zutroduction,” 

Unconscionable bargains with persons who have re- 
cently attained their majority will be set aside by the 
Court. “It is sufficient for the application of the principle, if 
the parties meet under such circumstances as in the particular 
transaction, to give the stronger party a dominion over the 
weaker; and such power and influence are generally possessed 
in every transaction of this kind, by those who trade upon the 
follies and vices of unprotected youth, inexperience, and moral 
imbecility,” 

Criminal liability of children.—Nothing is an offence which 
is done by a child under seven years of age. Nothing is an 
offence which is done by a child above that age, but under twelve, 
who has not attained sufficient maturity of understanding to 
judge of the nature and consequences of his conduct on that 
occasion. After the age of twelve, a minor is liable to the 
penalties of the crimiral law to the same extent as an adult, 

Minor trustee—See “ Trusts and Trustees.” 


Evidence of child witness—See “ Oaths, Evidence, and 
Witnesses.” 

Domicile of minor—See “ Domicile,” 

Testamentary power of minors.—A minor cannot dis- 
pose of his property by will;+ he may, however, make a will ap- 
pointing a guardian for his child during minority.5 See “ Wills,” 

Maintenance of legitimate and iNegitimate children 
—See “ Husband and Wife.” 

Guardian of minor—See “ Guardian and Ward,” 

Minor plaintiff.—Every suit by a minor must be instituted 
in his name by an adult person, who in the suit is called the next 
friend of the minor, and who may be ordered to pay any costs 
in the suit as if he were the plaintiff.6 Ifa minor has a guardian 
appointed or declared by an authority competent in this behalf, 
a suit cannot be instituted on ‘behalf of the minor by any person 
other than such guardian except with the leave of the Court 
granted after notice to such guardian, and after hearing any ob- 
jections whicli he may desire to make with respect to the institu- 
tion of the suit; the Court will not grant such leave unless it is 

1) 3 W., tor: t Esp. N. P.C., Hindu Wills Act, XXI of 1870, and 


applies to wills of Hindus, Jainas, 


“ a) I ‘ Ra Cal.; 20: L, R., 8 Ch. &c,, in the Lower Provinces of 
Bengal and in the towns of Mad- 
3) Penal’ ee, 88, 82, 83: 22 W.R,, ras and Bombay, 
rm R,, 8 Act X of 1865, s. 47. 
4) Act x of abe, s, 46. This provi- Civ, Pr. Code, s, 440. 
sion has been incorporated in the 
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of opinion that it is for the welfare of the minor that the person 
proposing to institute the suit in the name of the minor should 
be permitted to do so.7_ Every application to the Court on behalf 
of a minor (except an application to appoint a new next friend, 
(v. fost) must be made by his next friend, or his guardian for 
the suit (see next paragraph). If a plaint be filed by or on 
behalf of a minor without a next friend, the defendant may 
apply to have the plaint taken off the file, with costs to be paid 
by the pleader or other person by whom it was presented. Any 
person being of sound mind’and fullage may act as next 
friend of a minor, provided his interest is not adverse to that of 
the minor, and heis nota defendant in the suit.9 Ifthe interest of 
the next friend of a minor is adverse, or if he is so connected 
with a defendant whose interest is adverse to that of the minor, 
as to make it unlikely that the minor’s interest will bé properly 
protected by him, or if he does not do his duty, or, pending the 
suit, ceases to reside within British India, or for any other suffi- 
cient cause, application may be made on behalf of the minor or 
by a defendant for his removal. If the next friend is nota 
guardian appointed or declared by an authority competent in this 
behalf, and an application is made Ly a guardian so appointed 
or declared who desires to be himself appointed in the place of 
the next friend, the Court will remove the next friend unless it 
considers, for reasons to be recorded by it, that the guardian ought 
not to be appointed the next friend cf the minor.? 

Guardian ad litem of minor defendant. —- Where the 
defendant to a suit is a minor, the Court will appoint a proper 
person to be guardian for the suit (called the “ guardian ad litem”) 
for the minor, to put in the defence for him, and generally to act 
on his behalf in the conduct of the case.3 When an authority 
competent in this behalf has appointed or declared a guardian or 
guardians of the person or property or both, of the minor, the 
Court must appoint him or one of them, as the case may be, to be 
the guardian for the suit under this section unless it considers, 
for reasons to be recorded by it, that some other person ought to 
be so appointed, An order for the appointment of a guardian 
for the suit may be obtained upon application in the name and on 
behalf of the minor, or by the plaintiff, on affidavit shewing that 
the proposed guardian has no interest in the matters in question 
in the suit adverse to that of the minor, and that he is a fit person 
to be so appointed. Where there is no other person fit and will- 


7) Act VI of x89, s. 53. 2) Act VIIT of 1890, s, 53. See 
8) Civ. Pr. Code, 's, 442, “ Guardian ae Ward 

9) ibs. 44s. 3} Civ. Pr. Code, s, 443. 

x) ib. s. 446, 4) Act VIII of 1890, s. 53. See 


“ Guardian and Ward," 
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ing to act as guardian for the suit, the Court may appoint any of 
its officers to be such guardian : provided that he has,no interest 
adverse to that of the minor <A co-defendant of sound mind 
and of full age may be appointed guardian for the suit, if he has 
no interest adverse to that of the minor; but neither a plaintiff 
nor a married woman can be so appointed. If the guardian for 
the suit of a minor defendant does not do his duty, or if other 
sufficient ground be made to appear, the Court may remove him, 
and may order him to pay such costs as may have been occasioned_ 
to any party by his breach of duty. Ifthe guardian dies pending 
the suit, or is removed by the Court, the Court will appoint a 
new guardian in his place. When the enforcement of a decree 
is applied for against the minor heir or representative of a de- 
ceased party, a guardian ad em will be appointed by the Court. 
The decrée-holder must then serve on the guardian notice of the 
application.® 

Retirement, removal, and death of next friend.—Unless 
otherwise ordered by.the Court, a next friend cannot retire at his 
own request without first procuring a fit person to be put in his 
place, and giving security for the costs already incurred. The 
application for the appointment of a new next friend must be 
supported by affidavit showing the fitness of the person proposed, 
and also that he has no interest adverse to the minor. On the 
death or removal of a next friend of a minor, further proceedings 
are stayed until the appointment ofa next friend in his place. Ifthe 
pleader of such minor omits, within reasonable time, to take steps 
to get a new next friend appointed, any person interested in the 
minor, or the matter at issue, may apply to the Court for the 
appointment of one, and the Court will then appoint such person 
as it thinks fit.7 

Effect of order obtained without next friend or guar- 
dian.—Every order made ina suit or on any application before 
the Court, in or by which a minor is in any way concerned or 
affected, without such minor being represented by a next friend 
or guardian for the suit, as the case may be, may be discharged, 
and, with costs to be paid by the pleader of the party at whose 
instance such order was obtained if the pleader knew, or might 
reasonably have known, the fact of such minority.® 

Course to be followed by minor plaintiff on coming of 
age.—A minor plaintiff, or a minor nota party to a suit on whose 
behalf an application is pending, on coming of age must elect 
whether he will proceed with the suit or application. If he 
elects to proceed with the suit or application, he must 


3} Civ. Pr, Code, s, 456, 7) ib., ss. 447-449. 
6) ib., 88, 457—460, 8) ib. 5. 444 
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apply for an order discharging the next friend, and for leave to 
proceed in his own name. If he elects to abandon the 
suit or application, he must, if a sole plaintiff or sole applicant, 
apply for an order to dismiss the suit or application on payment 
of the costs incurred by the defendant or respondent, or which 
may have been paid by his next friend.9 A minor co-plaintiff 
on coming of age must, if he desires to repudiate the suit, 
apply to have his name struck out as co-plaintiff ; the Court will 
then, if it finds that he is not a necessary party, dismiss him from 
the suit on such terms as to costs or otherwise as it thinks fit. 
Notice of the application must be given to the next friend, as well 
as to the defendant. The Court may, if the late minor be a 
necessary party to the suit, direct him to be made a defendant.? 

Unreasonable or improper suits. —If any minor on attain- 
ing majority can prove to the satisfaction of the Court that a 
suit instituted in his name by a next friend was unreasonable or 
improper, he may, if a sole plaintiff, apply to have the suit 
dismissed, on notice to all the parties concerned ; if the Court 
grants the application it may order the next friend to pay the 
costs of all parties in respect of the application and of anything 
done in the suit. 

Limitation of powers of next friend and guardian.— 
A next friend or guardian for the suit cannot, without the leave of 
the Court, receive any money or other moveable property 
on behalf of a minor, either--(a) by way of compromise before 
decree or order; or (2) under a decree or order in favour of the 
minor. Where the next friend or guardian for the suit has not 
been appointed or declared by competent authority to be guar- 
dian of the property of the minor, or having been so appointed 
or declared, is under any disability known to the Court to receive 
the money or other moveable property, the Court will, if it grants 
him leave to receive the property, require such security and give 
such’ directions as will in its opinion sufficiently protect the pro- 
perty from waste and ensure its proper application. No next 
friend or guardian for the suit can, without leave of the Court, 
enter into any agreement or compromise on behalf of a minor 
with reference to the suit in which he acts as next friend or 
guardian. Any such agreement or compromise entered into 
without the leave of the Court is voidable against all parties 
other than the minor.4 See “ Guardian and Ward,” 

Lunatics.—The above provisions apply, mutatis mutandis, in 
the case of persons of unsound mind, adjudged to be so under 

g) ib., ss. 450452. 3} Act VIII of 1890, s. 53. 
x) ib., S 454. 4) Civ. Pr. Code, s, 462, 
2) ib. S. 455. 
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Act XXXV of 1858, or under any other law for the time being 
in force ;5 v. post. See ‘ Lunacy.” 

Princes and Chiefs.—None of the above provisions relating 
to suits by minors applies to a Sovereign Prince or Ruling Chief 
suing or being sued in the name of his State, or being sued, by 
direction of the Governor-General in Council or a Local Goy- 
ernment, in the name of an agent or in any other name, 

Saving of local law.—None of the above-mentioned pro- 
visions will be construed to affect, or in any way derogate from, 
the provisions of any local law for the time being in force relat- 
ing to suits by or against minors, or by or against lunatics, or 
other persons of unsound mind.§ 

Kidnapping minor from lawful guardianship—See 
“ Offences.” 

Selling or buying of minor for purposes of prostitu- 
tion--See “ Offences.” 

See “Guardian and Ward,” “Husband and Wife,” “ Marriage,” 
“ Offences,” and Index. 


5) ib. 8. 463, 6) Act VIII of 1890, s, 53, 
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AuTHORITY—Indian Penal Code, 


Nature of the offence.—Whoever with intent to cause, or 
knowing that he is likely to cause, wrongful loss or damage to the 
public or to any person, causes the destruction of any property, 
or any such change in any property, or in the situation thereof as 
destroys or diminishes its value or utility or affects 1t injuriously, 
commits “ mischief,” ¢g.—A introduces water into an ice-house 
belonging to Z, and thus causes the ice to melt, intending wrong- 
fulloss to Z. A has committed mischief. The main element of 
the offence is the improper intention. Hence, “if a person deals 
injuriously with property in the dond jide belief that it is his own, 
he cannot be convicted of the offence of mischief, because his act 
was not committed with intent to cause wrongful loss or damage 
to any one.” It is not essential to the offence that the offender 
should intend to cause loss or damage to the owner of the pro« 
perty injured or destroyed. It is sufficient if he intends to cause, 
or knows that he is likely to cause, wrongful loss or damage to 
any person by injuring any property, whether it belongs to that 
person or not, ég.—A having insured a ship, voluntarily causes 
the same to be cast away with the intention of causing damage to 
the underwriters, A has committed mischief, Mischief may be 
committed by an act affecting property belonging to the person 
who commits the act, or to that person and others jointly, ¢¢.— 
A having joint property with Z in a horse, shoots the horse, 
intending thereby to cause wrongful loss to Z. A has committed 
mischief. Mischief is punishable with imprisonment which may, 
extend to three months, or with fine or with both, Certain forms 
of the offence are punishable more severely.* 

Mischief to animals—See “ Animals,” 

Certain forms of the offence.—The following are punishable 
under the Code. Mischief (1) by injury to works of irrigation, 
or by causing diminution of the supply of water for food or 
drink of human beings, or for animals which are property, or for 
cleanliness, or for carrying on any manufacture ; (2) by injury to 
public road, bridge, or river; (3) by causing inundation or 
obstruction to public drainage attended with damage ; (4) by 
destroying or moving, or rendering less useful a light-house or 
sea-mark, or by exhibiting false lights ; (5) by destroying or mov- 
ing, ete, a land-mark fixed by public authority; (6) by fire or 


1) Penal Code, ss. 425, 426. 
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explosive substance with intent to cause damage to the amount 
of Rs, 100, or to destroy a house ; (7) with intent to destroy or make 
unsafea decked vessel, or a vessel of 20 tons burden or upwards; 
(8) intentionally running vessels aground or ashore with intent 
to commit theft or misappropriation.? 

Fraudulent cancellation, destruction, etc., of a will— 


See “ Wills.” 
See “ Offences” and “Prosecution,” 


2) ib., ss. 430—439. 


MORTGAGE. 


AurHoritrgs—Act IV of 1882 (Transfer of Property) extends to the whole of 
British India, except the territories administered by the Governor of Bombay, the 
Lieutenant-Governor of the Punjab, and the Chief Commissioner of British 
Burma: Shephard and Brown's Commentaries on Act IV of 1882, 2nd edition : 
Act XXVII of 1866 (Indian Tiustee Act): Act XXVIII of 1866 (Tiustees and 
Mortgagees Powers Act): Fisher on Mortgages, 4th edition. 

A “mortgage” is the transfer of an interest in specific z7move- 
able property for the purpose of securing: (a) the payment of money 
advanced or to be advanced by way of loan ; (4) an existing or 
future debt; or (c) the performance of an engagement which may 
give rise to a pecuniary liability. The transferor is called a mort- 
gagor, the transferee a mortgagee; the principal money and 
interest of which payment is secured for the time being are called 
the mortgage-money, and the instrument (if any) by which the 
transfer is effected is called a mortgage-deed.t Mortgages are of 
seyeral forms : (2) simple ; (4) by conditional sale; (c) usufructuary ; 
(2) English ; if they are in neither of these forms they are anoma- 
lous. In order that an instrument should operate as a mortgage 
no special form of words is required, but it must appear that an 
interest in specific immoveable property was transfered, and that a 
security was intended? 

Simple mortgage.—Where, without delivering possession of 
the mortgaged property, the mortgagor binds himself personally to 
pay the mortgage-money, aud agrees (expressly or impliedly) chad, 
in the event of his failing to pay according to his contract, che 
mortgagee shall have a right to cause the mortgaged property to be 
sold, and the proceeds of sale to be applied, so far as may be 
necessary, in payment of the mortgage-money, the transaction is 
called a simple mortgage, and the mortgagee a simple mortgagee.3 

Mortgage by a conditional sale.-Where the mortgagor 
ostensibly sells the mortgaged property om condition that : (x) on 
default of payment of the mortgage-money on a certain date the 
sale shall become absolute; or (2) on such payment being made 
the sale shall become void; or (3) on such payment being made 
the buyer shall transfer the property to the seller, the transaction 
is called a mortgage by conditional sale, and the mortgagee a mott- 
gagee by conditional sale.t This form of mortgage is known in 
Bengal as £at-kabala or bye-bil-wufa,in Madras as dvishta-bundhaka, 
and in Bombay as Gahan Lahan.s 


x) Act IV of 1882, s. 58. 4) ib. 
2) Shephard and Brown, p. 197, $5) Shephaid and Brown, p, 213. 
3) Act IV of 1882, s, 58, 
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Usufructuary mortgage.—Where the mortgagor delivers 
possession of the mortgaged property to the mortgagee, and author- 
izes him to retain such possession until payment of the mortgage- 
money, and to receive the rents and profits accruing from the 
property and to appropriate them in lieu of interest, or in payment 
of the mortgage-money, or partly in lieu of interest and partly in 
payment of the mortgage-money, the transaction is called an usu- 
fructuary mortgage and the mortgagee an usufructuary mortgagee.® 

English mortgage.— Where the mortgagor binds himself to 
repay the mortgage-money on a certain date, and transfers the 
mortgaged property aésoluzely to the mortgagee, but subject to a 
proviso that he will re-transfer it to the mortgagor upon payment | 
of the morteage-money as agreed, the transaction js cailed an 
English mortgage.7 

Anomalous mortgages.—In the case of a mortgage not 
being a simple mortgage, a mortgage by conditional sale, an usu- 
fructuary mortgage or an English mortgage, or a combination of 
the first and third, or.the second and third, of such forms, the 
rights and lia‘ilities of the parties are determined by their con- 
tract as evidenced in the mortgage-deed, and, so far as such 
contract does not extend, by local usage,8 

How effected.— Where the principal money secured is Rs. too 
or upwards, a mortgage can be effected only by a registered in- 
strument signed by the mortgagor and attested by at least two wit- 
nesses, Where the principal money secured is less than Rs. 100, a 
mortgage may be effected either by an instrament signed and attest- 
ed as aforesaid, or (except in the case of a simple mortgage) by 
delivery of the property. Mortgages, however, made in the towns 
of Calcutta, Madras, Bombay, Kardchf and Rangoon, by delivery 
to a creditor or his agent of documents of title to immoveable 
property, with intent to create a security thereon, are valid. This 
form of mortgage is called “equitable mortgage” or “by 
deposit of title-deeds.? It is not necessary to constitute an 
equitable mortgage that there should be any writing ; and if there 
is any writing which merely records the deposit and the purpose, 
for which it was made, registration is not required. 


RiGHTS AND Liasititigs oF Morrcacor. 
Right to redeem.—At any time after the principal money has 
become payable, the mortgagor has a right, on payment or tender, 
at a proper timeand place, of the mortgage-money, to require the 


a Act IV of 1882, 5. 58, registration of leases and gifts) 
7) ib. extends to any district excluded 
8) s. 98, ib, . from the operation of the Regis- 
g) 5. 59, ib.; neither this section, nor tration Act, 1877: 8, 1, ib. 


$8. 107 and 123 (1elating to the 1) Shephard and Brown, p, 228, 
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mortgagee (2) to deliver the mortgage-deed, if any,-to the mort- 
gagor ; (2) where the mortgagee is in possession of the mortgaged 
property, to deliver possession thereof to the mortgagor, and (c) at 
the cost of the mortgagor either to re-transfer the mortgaged pro- 
perty to him or to such third person as he may direct, or to execute 
and (where the mortgage has been effected by a registered instru- 
ment) to have registered an acknowledgment in writing that any 
right in derogation of his interest transferred to the mortgagee has 
been extinguished: Provided that the right above mentioned has 
not been extinguished by act of the parties or by order of a Court; 
(as by a decree for foreclosure or sale), ‘This right is called a right 
to redeem, and a suit to enforce it is called a suit for redemption. 
* As to the parties in a suit for redemption, v. gost. Any provision to 
the effect that, if the time fixed for payment of the principal money 
has been allowed to pass or no such time has been fixed, the 
mortgagee shall be entitled to reasonable notice before payment 
or tender of such money is valid. A person interested in a share 
only of the mortgaged property is not entitled to redeem his own 
share only, on payment of a proportionate part of the amount 
remaining due on the mortgage, except where a mortvagee, or, if 
there are more mortgagees than one, all such mortgagees, has or 
have acquired, in whole or in part, the share of a mortgagor, ¢.¢.—— 
A and B mortgage certain property to C. C, the mortgagee, 
purchases B’s share in the property. A is allowed to redeem his 
share on paying a proportionate amount. A mortgagor seeking to 
redeem any one mortgage is, in the absence of a contract to the 
contrary, entitled to do so without paying any money due under 
any separate mortgage made by him, or by any person through 
whom he claims, on property other than that comprised in the 
mortgage which he seeks to redeem, ¢.g.—A, the owner of farms 
Z and Y, mortgages Z to B for Rs. 1,000, A afterwards mort- 
gages Y to B for Rs, 1,000, making no stipulation as to any addi- 
tional charge on Z, A may institute a suit for the redemption of 
the mortgage on Z alone. By this provision what is known as the 
“consolidation” of mortgages is disallowed: “The doctrine of 
consolidation has been defined as followS :—If the owner of dif- 
ferent estates mortgage them to one person separately for distinct 
debts, or successively to secure the same debt, or the same debt 
with further advances, the mortgagee, so long as both securities 
exist, may insist that one security shall not be redeemed alone :” 2 
v, post, 
In the case of a usufructuary mortgage, the mortgagor 
has a right to recover possession of the property: (a) 
where the mortgagee is authorized to pay himself the mortgage 


2) Act IV of 2882, ss, 6a, 6t: Fisher on Mortgages, 4th edn., p. soz. 
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money from the rents and profits of the property,—when such 
money is paid; (4) where the mortgagee is authorised to pay 
himself from such rents and profits the interest of the principal 
money,—when the term (if any), prescribed for the payment of the 
mortgage-money has expired, and the mortgagor pays or tenders to 
the mortgagee the principal money or deposits it in Court.3 

Accession to mortgaged property.— Where mortgaged 
property in possession of the mortgagee has, during the con- 
tinuance of the mortgage, received any accession, (#.e., natural 
accessions and accessions other than those acquired at the mort- 
gagee’s cost,) the mortgagor, upon redemption, is, in the absence of 
acontract to the contrary, entitled as against the mortgagee to 
such accession. 

Where such accession has been acquired af she expense of the 
mortgagee, and is capable of separate possession or enjoyment 
without detriment to the principal property, the mortgagor desiring 
to take the accession must pay to the mortgagee the expense of 
acquiring it. If such separate possession or enjoyment is not 
possible, the accession must be delivered with the property, the 
mortgagor being liable, in the case of an acquisition necessary to 
preserve the property from destruction, forfeiture or sale, or made 
with his assent, to pay the proper cost thereof, as an addition to 
the principal money, at the same rate of interest, In the case last 
mentioned the profits, if any, arising from the accession will be 
credited to the mortgagor. Where the mortgage is usufructuary and 
the accession has been acquired at the expense of the mortgagee, 
the profits, if any, arising from the accession will, in the absence 
of a contract to the contrary, be set off against interest, if any, 
payable on the money so expended 3 

Renewal of mortgaged lease.—Where the mortgaged pro- 
perty is a lease for a term of years, and the mortgagee obtains a 
renewal of the lease, the mortgagor, upon redemption, will, in the 
absence of a contract by him to the contrary, have the benefit of 
the new lease.$ 

Implied contracts by mortgagor.—/x the absence of & con- 
tract to the contrary, the mortgagor is deemed to contract with the 
mortgagee ; (2) that the interest which the mortgagor professes to 
transfer to the mortgagee subsists, and that the mortgagor has 
power to transfer the same ; (2) that the mortgagor will defend, or 
if the mortgagee be in possession of the mortgaged property, en- 
able him to defend, the mortgagor’s title thereto 3 (6) that the mort- 
gagor will, so long as the mortgagee is not in possession of the 
mortgaged property, pay all public charges accruing due in respect 


3) Act IV of 1882, s, 62, 5) ib., 5.63. See also s, 72 0st, 
3} ¥, POst,S. 70. 6) ib, 8. G4, v. post, s, aa ne 
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of the property; (Z) and, where the mortgaged property is a 
lease for a term of years, that the rent payable under the lease, 
the conditions contained therein, and the contracts binding on the 
lessee have been paid, performed and observed down to the com- 
mencement of the mortgage ; and that the mortgagor will, so long 
as the security exists and the mortgagee is not in possession of the 
mortgaged property, pay the rent reserved by the lease, or, if the 
lease be renewed, the renewed lease, perform the conditions con- 
tained therein and observe the contracts binding on the lessee, and 
indemnify the mortgagee against all claims sustained by reason of 
the non-payinent of the said rent or the non-performance or non- 
observance of the said conditions and contracts; (e) and, where 
the mortgage is a second or subsequent incumbrance on the 
property, that the mortgagor will pay the interest from time to time 
accruing due on each prior incumbrance as and when it becomes 
due, and will at the proper time discharge the principal money due 
on such'prior incumbrance, Nothing in clause (¢) or in clause (¢), 
so far as it relates to the payment of future rent, applies in the 
case of an usufructuary mortgage. 

The benefit of the contracts above mentioned are annexed to 
and go with the interest of the mortgagee as such, and may be 
enforced by every person in whom that interest is for the whole or 
any part thereof from time to time vested.” 

Waste by mortgagor in possession.—A mortgagor in pos- 
session of the mortgaged property is not liable to the mortgagee for 
allowing the property to deteriorate ; but he must not commit any 
act which is destructive or permanently injurious thereto, if the 
security is insufficient ér will be rendered insufficient by such act. 
A security is “insufficient” unless the value of the mortgaged 
property exceeds by one-third, or, if consisting of buildings, 
exceeds by one-half, the amount for the time being due on the 
mortgage.® 

Ricutrs AND LIABILITIES OF MORTGAGEE, 


Right to foreclosure or sale —Jx the absence of a contract 
to the contrary, the mortgagee has, at any time @/fer the mortgage- 
money has become payable to him, and 4efore a decree has been 
made for the redemption of the mortgaged property, or the mort- 
gage-money has been paid or deposited (v. fost), a right to obtain 
from the Court an order that the mortgagor shall be absolutely 
debarred of his right to redeem the property, or an order that the 
property be sold. A suit to obtain an order that a mortgagor shall 
be absolutely debarred of his right to redeem the mortgaged pro- 
perty is called a suit for foreclosure.? Nothing in this section 


7) Act IV of 1882, s, 65, 8) s. 66, ib, 9) 5. 67, ib, 
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will be deemed—(a) to authorize a simple mortgagee as such 
to institute a suit for foreclosure, or an usufructuary mortgagee as 
such to institute a suit for foreclosure or sale, or a mortgagee by 
conditional sale as such to institute a suit for sale ; {as neither the 
simple nor usufructuary mortgagee has the whole property in the 
Jand transferred to him, neither can sue for foreclosure. To the 
usufructuary mortgagee sale is unnecessary, as he is able to realise 
his right by possession and enjoyment of the profits. The mort- 
gagee by conditional sale does not require a swt for sale because 
the property has already been sold to him on a condition, and by 
the default of the mortgagor such sale has become absolute, The 
remedy of the simple mortgagee is a suit for sale, and the remedy 
of the mortgagee by conditional sale a suit for foreclosure, and if 
he is not in possession, an order for possession *;) or (4) to au- 
thorize a mortgagor who holds the mortgagee’s rights as his trustee 
or legal representative, and who may sue for a sale of the property, 
to institute a suit for foreclosure ; or (¢) to authorize the mortgagee 
of a railway, canal or other work in the maintenance of which the 
public are interested, to institute a suit for foreclosure or sale; or 
(d) to authorize a person interested in part only of the mortgage- 
money to institute a suit relating only to a corresponding part of 
the mortgaged property, unless the mortgagees have, with the con- 
sent of the mortgagor, severed their interests under the mortgage ? 

Right to sue for mortgage-money.—The mortgagee has a 
right to sue the mortgagor for the mortgage-money in the follow- 
ing cases only :—(@) where the mortgagor binds himself to repay 
the same: (4) where the mortgagee is deprived of the whole or 
part of his security by or in consequence of the wiongful act or 
default of the mortgagor: (¢) where, the mortyagee being entitled 
to possession of the property, the mortgagor fails to deliver the 
same to him, or to secure the possession thereof to him without 
disturbance by the mortgagor or any other person, 

Where, by any cause other than the wrongful act or default of 
the mortgagor or mortgagee, the mortgaged property has been 
wholly or partially destroyed, or the security is rendered insufficient 
as defined in section sixty-six (v. avze), the mortgagee may require 
the mortgagor to give him within a reasonable time another suffi- 
eient security for his debt, and, if the mortgagor fails so to do, may 
sue him for the mortgage-money.3 : 

Power of sale: when valid.—A power conferred by the 
mortgage-deed on the mortgagee, or on any pérson on his behalf, 
to sell or concur in selling, in default of payment of the mortgage- 

1) Shephard and Brown, pp. 261—264, 2) vy. ante, s. 60,§ 4 of which para 
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3) Act IV of 1882, s, 68, 
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money, the mortgaged property, or any part thercof, without the 
intervention of the Court, is valid in the following cases, namely— 
(2) where the mortgage is an English mortgage, and neither the 
mortgagor nor the mortgagee is a Hindd, Muhammadan or Bud- 
dhist, or a member of any other race, sect, tribe or class specified 
in this behalf by the Local Government in the local official 
gazette ;+ (2) where the mortgagee is the Secretary of State for 
India in Council ; (¢) where the mortgaged property or any part 
thereof is situate within the towns of Calcutta, Madras, Bombay, 
Karachi or Rangoon. ut no such power can be exercised unless 
and until—(1) notice in writing requiring payment of the principal 
nioney has been served on the mortgagor, or on one of several 
mortgagors, and default has been made in payment of the principal 
money, or of part thereof, for three months after such service ; or 
(2) some interest under the mortgage amounting at least to five 
hundred rupees is in arrear and unpaid for three months after 
becoming due. 

When a sale has been made in professed exercise of such a 
power, the title of the purchaser is not impeachable on the ground 
that no case had arisen to authorize the sale, or that due notice 
was not given, or that the power was otherwise improperly or irre- 
gularly exercised ; but any person damnified by an unauthorized, 
or improper, or irregular exercise of the power has his remedy in 
damages against the person exercising the power. The money 
which is received by the mortgagee, arising from the sale, after 
discharge of prior incumbrances, if any, to which the sale is not 
made subject, or after payment into Court (v. “ Transfer of Pro- 
perty”) of asum to meet any prior incumbrance, must, in the 
absence of a contract to the contrary, be held by him in trust to 
be applied by him, first, in payment of all costs, charges and ex- 
penses properly incurred by him as incident to the sale or any 
attempted sale; and, secondly, in discharge of the mortgage- 
money and costs and other money, if any, duc under the mortgage ; 
and the residue of the money so received must be paid to the 
person entitled to the mortgaged property or authorized to give 
receipts for the proceeds of the sale thereof. Nothing in the former 
part of this paragraph applies to powers conferred before this Act 
came into force. (1 July 1882.5) 

Accession to mortgaged property.—If, after the date of 
a mortgage, any accession is made to the mortgaged property, 
the mortgagee, in the absence of a contract to the contrary, 1s, 
for the purposes of the security, entitled to such accession : 4g, -— 
(a2) A mortgages to B a certain field bordering on a river. The 
field is increased by alluvion. For the purposes of his security, 


4) Act TIT of 1885, s. 5. 's) ‘Act IV of 1882, +. 69. 


456 MORTGAGE. 


B is entitled to the inctease, (4) A mortgages a certain plot of 
building land to B and afterwards erects a house on the plot. 
For the purposes of his security, B is entitled to the house as 
well as the plot. 

Renewal of mortgaged lease.—When the mortgaged pro- 
perty is a lease for a term of years, and the mortgagor obtains a 
renewal of the lease, the mortgagee, 7 the absence of a contract 
to the contrary, is, for the purposes of the security, entitled to the 
new lease.? 

Right of mortgagee in possession.— When, during the con- 
tinuance of the mortgage, the mortgagee takes possession of the 
mortgaged property, he may spend such money as is neces- 
sary—(a) for the due management of the property and the col- 
lection of the rents and profits thereof; (4) for its preservation 
from destruction, forfeiture or sale; (¢) for supporting the mort- 
gagor’s title to the property ; (2) for making his own title thereto 
good against the mortgagor; and (¢) when the mortgaged pro- 
perty is a renewable leasehold, for the renewal of the lease; and 
may, in the absence ofra contract to the contrary, add such money 
to the principal money, at the rate of interest payable on the 
principal, and, where no such rate is fixed, at the rate of nine 
per cent, per annum. Where the property is by its nature 
insurable, the mortgagee may also, in the absence of a contract 
to the contrary, insure and keep insured against loss or damage 
by fire the whole or any part of such property ; and the premiums 
paid for any such insurance are a charge on the mortgaged pro- 
perty, in addition to the principal money, with the same priority 
and with interest at the same rate. But the amount of such 
insurance must not exceed the amount specified in this behalf 
in the mortgage-deed or (if no such amount is therein specified) 
two-thirds of the amount that would be required in case of toral 
destruction to reinstate the property insured, The mortgagee, 
however, is not authorised to insure when an insurance of the pro- 
perty is kept up by or on behwlf of the mortgagor to the amount 
in which the mortgagee is authorized to insure® (v, gos?, “ Liabili- 
ties of mortgagee in possession”). 

Where mortgaged property is sold through failure to 
pay arrears of revenue or rent due in respect thereof, the 
mortgagee has a charge on the surplus, if any, of the proceeds, 
after payment thereout of thesaid arrears, for the amount remain- 
ing due on the mortgage, unless the sale has been occasioned by 
some default on his part.9 

Right of subsequent mortgagee to pay off prior mort- 
gZagee.—Any second or other subsequent mortgagee may, at any 


6) Act IV of 1882, s.70,ib. 7) s.7t,ib, 8) s.72,ib, 9) 5.73, ib, 
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time after the amount due on the next prior morigage has become 
payable, tender such amount to the next prior mortgagee, and 
such mortgagee is bound to accept such tender and to give a 
receipt for such amount; and (subject to the provisions of the 
law for the time being in force regulating the registration of docu- 
ments) the subsequent mortgagee will, on obtaining such receipt, 
acquire, in respect of the property, all the rights and powers of 
the mortgagee, as such, to whom he has made such tender.” 

Rights of mesne mortgagee against prior and sub- 
sequent mortgagees.—Eyery second or other subsequent 
mortgagee has, so far as regards redemption, foreclosure and sale 
of the mortgaged property, the same rights against the prior 
mortgagee or mortgagees, as his mortgagor has against such prior 
mortgagee or mortgagees, and the same rights against the subse- 
quent mortgagees (if any) as he has against his mortgagor:? eg. + 
A mortgages Whiteacre successively to B, Cand D: C and D have 
against B, and D has against C, the same rights as A has under 
the several mortgages against B, C and 1, whilst C has against D 
the same rights as he hasagainst A, That is to say, the later can 
redeem the prior mortgagee and exercise the right of foreclosure 
or sale against any mortgagee posterior to him,3 

Liabilities of mortgagee in possession.— When, during the 
continuance of the mortgage, the mortgagee takes possession of 
the mortgaged property—(a) he must manage the properly as a 
person-of ordinary prudence would manage it if it were his own ; 
(4) he must use his best endeavours to collect the rents and profits 
thereof; (c) he must, in the absence of acontract to the contrary, 
out of the income of the property, pay the Government-revenue, 
all other charges of a public nature accruing due in respect thereof 
during such possession and any arrears of rent in default of pay- 
ment of which the property may be summarily sold; (¢) he must, 
in the absence of a contract to the contrary, make such neces, 
sary repairs of the property as he can pay for out of the rents and 
profits thereof after deducting from such rents and profits the 
payments mentioned in clause (¢) and the interest on the princi- 
pal money ; (e) he must not commit any act which is destructive 
or permanently injurious to the property; (/) where he has 
insured the whole or any part of the property against loss or 
damage by fire, he must, in case of such loss or damage, 
apply any money which he actually receives under the policy, 
or so much thereof as may be necessary, in reinstating the pro- 
perty, or, if the mortgagor so directs, in reduction or discharge 
of the mortgage-money ; (¢) he must keep clear, full and accurate 
accounts of all sums received and spent by him as mortgagee, 


x) Act IV of 1882, 5.74. 2) s.75,ib. 3) Shephard and Brown, pp. 288, 289. 
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and, at any time during the continuance of the mortgage, give 
the. mortgagor, at his request and cost, true copies of such 
accounts and of the veuchers by which they are supported ; (2) 
his receipts from the mortgaged property, or, where such property 
is personally occupied by him, a fair occupation-rent in respect 
thereof, will, after deducting the expenses mentioned in clauses 
(c) and (@), and interest thereon, be debited against him in reduc- 
tion of the amount (if any) from time to time cue to him on 
account of interest on the mortgage-money and, so far as such 
receipts exceed any interest due, in reduction or discharge of the 
mortgage-money ; the surplus, ifany, will be paid to the mort- 
gagor; (7) when the mortgagor tenders, or deposits (v. pos?) the 
amount for the time being due on the mortgage, the mortgagee 
must, notwithstanding the provisions in the other clauses of this 
section, account for his gross receipts from the mortggaed pro- 
perty from the date of the tender or from the earliest time when 
he could take such amount out of Court, as the case may be. If 
the mortgagee fail to perform any of the abovementioned duties 
imposed upon him, he may, when accounts are taken in pursu- 
ance of a decree, be debited with the loss, if any, occasioned by 
such failure.+ 

Nothing in clauses (4), (2), (g) and (4), (v. ande) applies to 
cases where there is a contract between the mortgagee and the 
mortgagor that the receipts from the mortgaged property shall, so 
long as the mortgage is in possession of the property, be taken 
in lieu of interest on the principal money, or in lieu of such 
interest and defined portions of the principal.s 


PRIORITY. 


Postponement of prior mortgagee.—Where, through the 
fraud, misrepresentation, or gross negl<ct of a prior mortgagee, 
another person has been induced to advance money on the se- 
curity of the mortgaged property, the prior mortgagee will be 
postponed to the subsequent mortgagee.® 

Mortgage to secure certain amount when maximum 
is expressed.—If a mortgage made to secure future advances, 
the performance of an engagement or the balance of a running 
account, expresses the maximum, to be secured thereby, a sub- 
sequent mortgage of the same property will, if made with notice 
of the prior mortgage, be postponed to the prior mortgage in re- 
spect of all advances or debits not exceeding the maximum, though 
made or allowed with notice of the subsequent mortgage: ¢.g.-— 
A mortgages Sultdnpur to his bankers, B & Co., to secure the 
balance of his account with them to the extent of Rs. 10,000. A 


4) Act IV of 1882, s. 76. 3) 5 77; ib. 6) s. 78, ib. 
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then mortgages Sultdnpur to C, to secure Rs. 10,000, C having 
notice of the mortgage to B & Co,, and C gives notice to B & Co, 
of the second mortgage. At the date of the second mortyage, 
the balance due to B & Co, does not exceed Rs. 5,000. B & Co. 
’ subsequently advance to A sums making the balance of the ac- 
count against him exceed the sum of Rs, 10,000, B & Co, are 
entitled, to the extent of Rs, 10,000, to priority over C,7 

Tacking abolished.—The general rule of priority is “ prior 
tempore, prior jure,” but in English law this rule was modified by 
the doctrines of Consolidation and Tacking; neither Consolidation 
(v. ate) nor Tacking are allowed under the Act. ‘Tacking was a 
device by which one mortgagee benefited at the expense of another 
mortgagee: e.g. The estate of Blackacre, worth 412,000, is mort- 
gaged first to A for £6,000, secondly to B for 43,000, thirdly to C 
for £3,000. If C, at the time of taking security, Avew not of B’s 
charge, he might have purchased A’s claim, and ached on his own 
43,000. He would then haye squeezed out B and become en- 
titled to have 49,000 paid to him before B was paid anything. 
Under the Indian Act, on the contrary, no mortgagee paying off a 
prior mortgage, whether with or wé¢hou¢ notice of an intermediate 
mortgage, thereby acquires any priority in respect of his original 
security. And, except in the case provided for by the last paragraph, 
no mortgagee making a subsequent advance to the mortg.gor, 
whether with or with »ut notice of an intermediate mortgage, thereby 
acquires any priority in respect of his security for such subsequent 
advance.® 

MARSHALLING AND CONTRIBUTION. 


Marshalling securities,—If the owner of two properties 
mortgages them both to one person and then mortgages one of 
the properties to another person who has not natice of the former 
mortgage, the second mortgagee is, in the absence of a contract 
to the contrary, entitled to have the debt of the first mortgagee 
satisfied out of the property not mortgaged to the second mort- 
gagee so far as such property will extend, but not so as to preju- 
judice the rights of the first mortgagee or of anv other person 
having acquired for valuable consideration an interest in either 
property.9 

Contribution to mortgage debt.—\here several properties, 
whether of one or several owners, are mortgaged to secure one 
debt, such properties are, in the absence of a conttact to the con- 
trary, Hable to contribute rateably to the debt secured by the 
mortgage, after deducting from the value of each property the 
amount of any other incumbrance to which it is subject at the 


7) Act IV of 1882, s. 79. 8) s. 80, ib. 9) 5, 81, ib, 
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date of the mortgage. Where, of two properties belonging to the 
same owner, one is mortgaged to secure one debt and then both 
are mortgaged to secure another debt, and the former debt is paid 
out of the former property, each property is, in the absence of a 
contract to the contrary, liable to contribute rateably to the latter 
debt after deducting the amount of the former debt from the value 
of the property out of which it has been paid. Nothing in this 
paragraph applies to a property liable under section eighty-one (see 
the last paragraph) to the claim of the second mortgagee.* 


Deposit in Court. 


Deposit in Court of money due on mortgage.—At any 
time after the principal money has become payable and before a 
suit for redemption of the mortgaged property is barred, the mort- 
gagor, or any other person entitled to institute such suit, may 
deposit, in any Court in which he might have instituted such suit, 
to the account of the mortgagee, ‘the amount remaining due on 
the mortgage. The Court will thereupon cause written notice of 
the deposit to be served on the mortgagee, and the mortgagee may, 
on presenting a verified petition stating the amount then due on the 
morigage, and his willingness to accept the money so deposited in 
full dischaige of such amount, and on depositing in the same Court 
the mortgage-deed if then in his possession or power, apply for and 
receive the money, and the mortgage-deed so deposited will be 
delivered to the mortgagor or such other person as aforesaid. 

When the mortgagor or such other person as afuresaid has 
tendered or deposited in Court the amount remaining due on the 
mortgage, interest on the principal money will cease from the date 
of the tender or as soon as the mortgagor or such other person as 
aforesaid has done all that has to be done by him to enable the 
mortgagee to take such amount out of Court, as the case may be. 

Nothing in these provisions deprives the mortgagee of his right 
to interest when there exists a contract that he shall be entitled 
to reasonable notice before payment or tender of the mortgage- 
money.? 

FoRECLOSURE AND SALE. 


Suits for foreclosure, sale, or redemption. —Subject to 
the provisions of the Code of Civil Procedure, section 437,3 all 
persons having an interest in the property comprised in a mortgage 
must be joined as parties to any suit relating to such mortgage: 
Provided that the plaintiff has notice of such interest, 

Decree and procedure in foreclosure suit,—In a suit for 
foreclosure, if the plaintiff succeeds, the Court will make a decree, 
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ordering (1) that an account be taken of what will be due to the 
plaintiff for principal and interest on the mortgage, and for his 
costs of the suit, if any, awarded to him, on the day next hereir- 
after referred to, or declaring the amount so due at the date of 
such decree, and (2) ordering that, upon the defendant paying to 
the plaintiff or into Couit the amount so due, on a day within six 
months from the date of declaring in Court the amount so due, 
to be fixed by the Court, the plaintiff shall deliver up to the de- 
fendant, or to such person as he appoints, all documents in his 
possession or power relating tq the moutgaged property, and shall 
transfer the property to the defendant free from all incumbrances 
created by the plainuff or any person claiming under him, or, 
where the plaintiff claims by derived title, by those under whom 
he claims; and shall, if necessary, put the defendant into posses- 
sion of the property; Jv/ that (3), if the payment is not made on 
or before the day to be fixed by the Court, the defendant shall be 
absolutely debarred of all ght to redeem the property. 

If payment is made of such amountand of costs of mortgagee 
subsequent to decrec (v. fost), the defendant will (if necessary) be, 
put into possession of the mortgaged property. If such payment 
is not so made, the plaintiff may apply to the Court for an order 
that the defendant and all persons claiming through or under him 
be debarred absolutely of all right to redeem the mortgaged 
property, and the Court will then pass such order, and may, if 
necessary, deliver possession of the property to the plaintiff, On 
the passing of such order the debt secured by the mortgage will 
be deemed to be discharged: Provided that the Court may, upon 
good cause shewn, and upon such terms, if any, as it thinks fit, 
from time to time postpone the day appointed for such payment.+ 

Decree and procedure in suit for sale.—In a suit for sale, 
if the plaintiff succeeds, the Court will pass a decree to the effect 
mentioned in the first and second clauses of the last paragraph, 
and also ordezing that, in defuult of the defendant paying as there. 
in mentioned, the mortgaged property or a sufficient part thereof 
be sold, and that the proceeds of the sale (after defraying thereout 
the expenses of the sale) be paid into Court and applied in pay- 
ment of what is so found due to the plaintiff, and that the 
balance, if any, be paid to the defendant or other persons entitled 
to receive the same. In a suit for foreclosure, if the plaintiff 
succeeds and the mortgage is not a mortgage by conditional sale, 
the Court may,.at the instance of the plaintiff, or of any person 
interested either in the mortgage-money or in the right of 

, redemption, if it thinks fit, pass a like decree (in lieu of a decree 
for foreclosure) on such terms as it thinks fit, including, if it thinks 
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fit, the deposit in Court of a reasonable sum, fixedshy the Court, 
to meet the expenses of sale and to secure the performance of the 
terms. “ 

If the defendant pays to the plaintiff or into Court on the day 
fixed as aforesaid the amount due under the mortgage, the costs, 
if any, awarded to him and the costs subsequent to decree, the 
defendant will (if necessary) be put in possession of the mortgaved 
property ; but if such payment is not so made, the plaintiff or the 
defendant, as the case may be, may apply to the Court for an 
order absolute for sale of the mortgaged property, and the Court 
will then pass an order that such property, or a sufficient part 
thereof, be sold, and that the proceeds of the sale be dealt with 
as is mentioned in the previous part of this paragraph ; and there- 
upon the defendant's right to redeem andthe security will both 
be extinguished. 

When the nett proceeds of any such sale are insufficient to pay 
the amount due for the time being on the mortgage, if the valance 
is legally recoverable from the defendant «therwise than out of the 
property sold, the Court may pass a decree for such sum.5 


REDEMPTION, 


Who may sue for redemption,— Besides the mortgagor, any 
of the followmg persons may redeem, or institute a suit for 1edemp- 
tion of, the mortgaged property :—(@) any person (other than the 
mortgagee of the interest sought to be redeemed) having any in. 
terest in or charge upon the property ; (4) any person having any 
interest in or charge upon the tight to redeem the property ; (c) 
any surety for the payment of the mortgage-debt or any part 
thereof ; (¢) the guardian of the property of a minor mortgagor on 
behalf of such minor; (¢) the committee or other legal curator of 
a lunatic or idiot mortgagor on behalf of such lunatic or idiot ; 
(f) the judgment-creditor of the mortgagor, when he has obtained 
execution by attachment of the mortgagor’s interest in the property; 
(g) a creditor of the mortgagor who has, in a suit for the admmnis- 
tration of his estate, obtained a decree for sale of the mortgaged 
property.® 

Decree and procedure in redemption suit.——In a suit for 
redemption, if the plaintiff succeeds, the Court will pass a decree 
ordering—(x) that an account be taken of what will be aue to the 
defendant for the mortgage-money and for his costs of the sutt, if 
any, awarded to him, on the day next hereinafter referred to, 
or declaring the amount so due at the date of such decree; 
(2) that, upon the plaintiff paying to the defendant or into Court 
the amount so due on a day within six months from the date of 
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declaring in Court the amount so due to be fixed by the Court, 
the defendant shall deliver up to the plaintiff or to such person 
as he appoints, all documents in his possession or power relating 
to the mortgagea property, and shall re-transfer it to the plaintiff 
free from the mortgage and from all incumbiances created by the 
defendant or any person claiming under him, or, when the de 
fendant claims by derived title, by those under whom he claims, 
and shall, if necessary,*put the plaintiff into possession of the 
mortgaged property; and (3) that if such payment is not made 
on or before the day to ‘be fixed by the Court, the plaintiff shall 
(unless the mortgage be simple or usufructuaiy) be absolutely 
debarred of all mght to redeem the property, or (unless the 
mortgage be by conditional sale) that the property be sold.” It 
payment is made of such amount and of the costs subsequent 
to decree (vy. post) the plaintiff will, if necessary, be put into 
possession of the mortgaged property. If such payment is not 
so made, the defendant may (unless the mortgage is simple or 
usufructuary) apply to the Court for an order that the plaintiff 
and all persons claiming through or under him be debarred 
absolutely of all nght to redeem, or (unless the mortgage is by 
conditional sale) for an order that the moitgaged property be 
sold. If he applies for the former order, the Court will pass an 
order that the plaintiff and all persons claiming through or under 
him be absolutely debarred of all right to redeem the mortgaged 
property, and may, if necéssary, deliver possession of the property 
to the defendant. Ifhe applies for the latter order, the Court 
will pass an order that such property or a sufficient part thereof 
be sold, and that the proceeds of the sale (after defiaying there- 
out the expenses of the sale) be paid into Court and applied in 
payment of what is found due to the defendant, and that the 
balance be paid to the plaintiff or other persons entitled to 
receive the same.® On the passing of any order under this section 
the plaintiff’s right to redeem and the security will, as regards the 
property affected by the order, both be extinguished: Provided 
that the Court may, upon good cause shown, and upon such terms, 
if any, as it thinks fit, from time to time postpone the day fixed 
under section ninety-two (v. azfe) for payment to the defendant. 

Costs of mortgagee subsequent to decree.—In finally 
adjusting the amount te be paid to a mortgagee in case of a 
redemption or a sale by the Court, the Court will, unless the 
conduct of the mortgagee has been such as to disentitle him to 
costs, add to the mortgage-money such costs of suit as have been 
properly incurred by him since the decree for foreclosure, re- 
demption or sale up to the time of actual payment.* 

7) Act IV of 1882, s.92, 8) s,o3,ib, 9) ib. 7) 8,94, ib. 
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Where one of several mortgagors redeems the mort- 
gaged property and obtains possession thereof, he has a charge 
on the share of each of the other ¢o-mortgagors in the property 
for his proportion of the expenses propeily incurred in so redeem- 
ing and obtaining possession.? 


SALE OF PROPERTY SUBJECT TO PRIOR MortGAcs. 


Ifany property, the sale of which is directed ig sub- 
ject to a prior mortgage, the Court may, witn the consent of 
the prior mortgagee, order that the property be sold free from the 
same, giving to such prior mortgagee the same interest in the 
proceeds of the sale as he had in the property sold.3 

Application of proceeds.—Such proceeds must be brought 
mito Court and applied as follows :—(z) in payment of all ex. 
penses incident to the sale or properly incurred in any attempted 
sale ; (2) if the property has been sold free from any prior mort- 
gage, in payment of whatever 1s due on account of such mortgage ; 
(3) in payment of all interest due on account of the mortgage 
in consequence wheréof the sale was directed, and of the costs of 
the suit in which the decree directing the sale was made ; (4) in 
payment of the principal money due on account of that mortgage ; 
and (5) lastly, the residue (if any) will be paid to the person 
proving himself to be interested in the property sold, o1, if there 
be more such persons than one, then to such persons according 
to their respective interests therein or upon their joint receipt.+ 


ATTACHMENT OF MortcaGreD Proprrty, 


Attachment.—\Where a mortgagee in execution of a decree 
for the satisfaction of any claim, whether ansing under the mort. 
gage or not, attaches the mortgaged property, he is not entitled to 
bring such property to sale otherwise than by instituting a suit for 
foreclosur’ or sale under s. 67 (v. aude). This section is intend. 
ed to prevent the moitgagee from suing his mortgagor personally 
and executing the money-decree so obtained against the mort- 
gaged property, thereby depriving him of his right of redemp- 
tions 

CHARGES. 

Charges.—Where immoveable property of one person is by 
act of parties or operation of law made security for the payment 
of money to another, aud the transaction does not amount to a 
mortgage, the latter person is said to have a charge on the pro- 
perty ; and all the provisions abovementioned as to a mortgagor, 
(so far as may be), apply to the owner of such Property and the 


t 
Al Act IV of 1882, s. 95. 4) s. 97, ib, 
8) 5. 96, 1b, 5) 5. 99, 1b.: Shephard and Brown, p, 363 
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provisions as to marshalling and conttibution (v. avze) and all 
the provisions above mentioned as to a mortgagee instiiuling a 
suit for the sale of the mortgaged property (so far as may be) 
apply to the person having such charge. Nothing in this section 
applies to the charge of a trustee on the trust-property for 
expenses properly incurred in the execution of his trust.’ 
Bxtinguishment of charges.—Where the owner of a charge 
or other incumbrance on immoveable property is or becomes ab- 
solutely entitled to that property, the charge or incumbiance is 
extinguished, unless he declares, by express words or necessary 
implication, that it shall continue to subsist, or such continuance 


would be for his benefit.® 
Notice AND TENDER, 


Service or tender on or to agent.—Where the person on 
or to whom any notice or tender is to be served or made does not 
reside in the district in which the mortgaged property or some 
part thereof is situate, service or tender on or to an agent holding 
a general power-of-attorney from such person or otherwise duly 
authorized to accept such service or tender will be deemed suffi- 
cient. Where the person or agent on whom such notice should 
be served cannot be found in the said district,.or is unknown 
to the person required to serve the notice, the latter person may 
apply to any Court in which a suit might be brought for redemp- 
tion of the mortgaged property and such Court will direct in what 
manner such notice shall be served, and any notice served in 
compliance with such direction will be deemed sufficient, Where 
the person or agent to whom such tender should be made cannot 
be found within the said district, or is unknown to the person 
desiring to make the tender, the latter person may deposit in such 
Court as last aforesaid the amount sought to be tendered, and such 
deposit will have the effect of a tender of such amount. 


MISCELLANEOUS, 


Notice, etc., to or by person incompetent to contract.— 
Where a notice is to be served on or by, or a tender or deposit 
made or accepted or taken out of Court by, any person incompe- 
tent to contract, such notice may be served, or tender or deposit 
madey accepted or taken, by the legal curator of the property of 
such person; but where there is no such curator, and it is requi- 
site or desirable in the interests of such person that a notice should 
be served or a tender or deposit made, application may be made 
to any Cowt in which a suit might be brought for the redemption 
of the mortgage to appoint a guardian ad /vem for the purpose of 


6) Act IV of 2882, 5. 100. 7) ib, 8) s, zor, ib, 
W, HB 30 
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serving or receiving service of such notice, or making or accepting 
such tender, or making or taking out of Court such deposit, and 
for the performance of all consequential acts which could or ought 
to be done by such person if he were competent to contract ; and 
the provisions of Chapter XXXI of the Code of Civil Procedure 
will, so far as may be, apply to such application and to the parties 
thereto and to the guardian appointed thereunder. (v. “ Adnority 
and Minars,”\9 

Mortgaged debt.—When a debt is transferred for the purpose 
of securing an existing or future debt, the debt so transferred, if 
recovered by either the transferor or transferee, is applicable, first, 
in payment of the costs of such recovery ; secondly, in or towards 
satisfaction of the amount for the time being secured by the 
transfer; and the residue, if any, belongs to the transferor. 

Mortgagees’ powers in cases to which English Law is 
applicable.—Mortgagees are given certain powers, commonly 
inseited in mortgages, by Act XXVIII of 1866, in cases to which 
English Law is applicable, that is, generally speaking, in the case 
of all mortgages executed by persons, not being Hindus, Mahom- 
medans or Buddhists. The object of the Act is to make certain 
powers and provisions usually inserted in settlements, mortgages, 
wills, and other instruments, incident to the estates of the persons 
interested, so as to dispense with the necessity of inserting the 
same in terms in every such instrument and to relieve trustees in 
cases to which English law is applicable. (See “ Zrusts and 
Trustees.”) Sections 6—19 of the Act deal with the powers of 
mortgagees, relating to sale and appointment of receivers, powers 
of receivers, conveyance to purchaser, application of purchase 
money, etc. Notice must be given before sale, but the purchaser is 
relieved from inquiry as to the circumstances of thesale. Receipts 
for purchase money given by the person exercising the power of sale 
are sufficient discharges to the purchasers, who are not bound to see 
to the application of the purchase money.3 The powers and 
provisions contained in the above-mentioned sections apply to 
English mortgages, wherever in British India the mortgaged pro- 
perty may be situate, when neither the mortgagor nor the mort- 
gagee is a Hindu, Mahommedan, or Buddhist, or a member of any 
other race, sect, tribe or class from time to time specified in this 
behalf by the Local Government.+ The Act further deals with the 
powers of trustees and executors, and contains provisions relating 
to leases, rent charges and powers. See “ Trusts and Trustees.” 


9) Act IV of 1882, ss, x02, 103. 3) Act XXVIII of 1866, ss. 6—r9, 

3 5, 18, ib. refer also to ss, 28—31, 44-45, 

2) Apphes to the whole of British ib.: cf. a2 & 23 Vic., cap. 35, 
India except the Scheduled Dis- and 23 and 24 Vic., cap. 145. 


tricts, 4) Act IV of 1882, s. 69. 
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Act XXVII of 1866, which consolidates and amends the law 
relating to the conveyance and transfer of property vested in 
Morigagees and Trustees, in cases to which English law is appli- 
cable (v, anze), contains provisions relating to lunatic and minor 
morigagees, and gives power to the High Court, in certain cases, 
to convey in place of a mortgagee. See “ Trusts and Trustees,”5 

See “ Lease,” “ Title,” “ Transfer of Property,” “ Trusts and 
Trustees,” and Index. 

5) Act XXVII of 1866 (indian Trustee Act) applies to the Lower Provinces, 


N.-W. Provinces, Presidencies of Madras, and Bombay, and the Punjab : 
of, 13 and 14 Vic., cap. 60, and 15 and 16 Vic,, cap, 55. 


NEGLIGENCE. 


Au tHon1TiCS—Pollock on Torts, end edition: Underhill on Torts, 3rd edition - 
Alexander’s Indian Case-Law on Torts: Addison on Torts, sth ed.: Draft Indian 
Ciwil Wrong's Bill: Cases cited, 

“ Negligence ” is the omission or failure to use due care and 
caution for the safety of person or property. It consists “in the 
omitting to do something a reasonable man would do, or doing 
something a reasonable man would not do, in either case uninten- 
tionally causing mischief to another.”* ‘It is a public duty incum- 
bent on every one to exercise due care in his daily life, and any 
damage resulting from his negligence is a tort,”* A duty may 
further be imposed by statute. Jailure to perform, or neglect in per- 
forming those duties is an actionable wrong. So where the Com- 
missioners of Calcutta opened a hole in a road, but left it unfenced 
and insufficiently lighted at night, and the plaintiff driving along 
the road in the evening, drove into the hole and was injured, it was 
held that the defendants were hable to the plaintiff in damages.3 
It is a question of fact whether a person has or has not been 
negligent, and in determining whether one person has or has not 
been negligent towards another, regard will be had to that other’s 
apparent means of taking care of himself. So if a person riding 
or driving sees, or with ordinary care would see, that a blind man, 
an infant, or cripple, is in the way, greater caution is required of 
him than if an able-bodied adult were in the same situation with 
regard to him. A person is not liable for negligence where the 
facts are not less consistent with diligence than with negligence on 
that person’s part. In all cases the burden of proving negligence 
lies upon the plaintiff.s 

Contributory negligence.—A plaintiff must not, however, 
have so far contributed to the injury by his own neglect, that but 
for such neglect the injury would not have happened, “A man 
cannot complain of that which he has himself helped to bring 
about.” The rule of law upon this point is as follows. (1) If 
no fault can be attributed to the plaintiff, and there is negligence 
by the defendant, and also by another independent person, 
both negligences partly directly causing the accident, the plaintiff 
can maintain an action for all the damages occasioned to him 
against either’ the defendant or the other wrong-doer. (2) If 

1) Per Alderson, B,,25L,J.,Exch,, 3) 1.1. R., 10 Cal., 445. See also 

212, I, L, R., rz Bom., 329. 
2) Underhill on Torts, 3rd ed., 4) Pollock on Torts, pp. 570—$72. 


p. 163. 3 Mad, H.C.R.,35: 5) ib, See. 1 W.R., 0. C., 45. 
2 Mad, HC. R., 198. 6) Addison on Torts, sth ed., p. 23 
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in the same case the negligence is partly that of the de- 
fendant personally and partly that of his servants, the plaintiff 
can maintain an action either against the defendant or his 
servants. (3) If in the same case the negligence is that of the 
defendant's servants, though there be no personal negligence by 
the defendant, the plaintif can maintain an action either against 
the defendant or his servants. (4) If in the same case the negli- 
gence, though not that of the defendant personally, or of a servant 
of the defendant, consists in an act or omission by another, done 
or omitted to be done in the way in which it is done or omitted to 
be done by the order or direction or authority of the defendant, 
the plaintiff can maintain an action either against the defendant, 
or the person personally guilty of the negligence. (5) If, allhough 
the plaintiff has himself or by his servants been guilty of negli- 
gence, such negligence did not directly partly cause the accident, 
as if, for example, the plaintiff or his servants having been negli- 
gent, the alleged wrong-doermight by reasonable care have avoid- 
ed the accident, the plaintiff can maintain ,an action against the 
defendant. (6) If the plaintiff has been personally guilty of negli- 
gence which has partly directly caused the accident, he cannot 
maintain an action against any one. (7) If, although, the plaintiff 
has not been personally guilty of negligence, his servants have been 
guilty of negligence which has partly directly caused the accident, 
the plaintiff cannot maintain an action against any one. (8) If, 
although the defendant or his servants has or have been guilty of 
negligence, the plaintiff or his servants could by reasonable care 
have avoided the accident, the plaintiff cannot maintain an action 
against any one,7 

Negligence with respect to fire, combustible substance, 
explosives, and machinery—See “ Vitsance.” 

A master is liable for the negligence of his servant 
on the principle “gat facit per alium facit per se” But neither 
the principle of the rule nor the rule itself can apply to a case 
where the party sought to be charged does not stand in the 
character of employer to the party by whose negligent act the 
injury has been occasioned.8 See “ A¢aster, Servants ayd Ap- 
prentices,” p. 432, and ante. 

Negligent navigation—See “ Vwuisance,” 

Compulsory pilotage.— Where the employment of a pilot is 
compulsory on board a vessel, and, such pilot being on board, an 
accident happens through negligence in the management of the 
vessel, it lies upon the owners, in order to exempt themselves from 

7) Fer Lord Esher, M. R., L, R., 12 P.D., 6x. Seeg W. R., 73 (Railway 


Accident); 14 B.L.R., 50. C, 
8) 4 Ex., 244: 6M, & W., 499: L, R., 12 P, D., 62, 
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liability, to show that the negligence causing the accident was that 
of the pilot. If such negligence is partly that of the master or 
crew, and partly that of the pilot, the owners are not exempted 
from liability. If it be proved on the part of the owners that the 
pilot was in fault, and there is no sufficient proof that the master 
or crew were also in fault in avy particular which contributed, or 
may have contributed, to the accident, the owners will have reliey- 
ed themselves of the burthen of proof which the law casts upon 
them,9 

Causing death by negligence.—Whoever causes the death 
of any person, by doing any rash or negligent act not amounting 
to culpable homicide, is punishable with imprisonment of either 
description for a term which may extend to two years, or with fine, 
or with both? See “ Aust” and “ Offences.” 

Criminal negligence—See “ Wauzsance,” 

Dangerous things and animals—See “ Dogs and Ferocious 
Animals >” “ Nutsanee.”? ; 

Liability of occupiers of property.—An occupier must 
keep the property occupied by him in reasonably safe condition 
and repair as regards (2) persons using that property as of right; 
(6) persons being or passing near that property as of right, and ts 
liable as for negligence to any such person who is injured by 
want of such condition and repair.3 See “ Muzsance.” 

Negligence with respect to pulling down or repairing 
puildings-—-See “ Vudsance,” 

Compensation for wrongful act, neglect or default of 
one person causing the death of another—Sce “ Axecutor,” 
Pp. 250, 251, 

See Hurt,” “ Nuisance,” “ Offences,” “Prosecution,” and Index. 


9) 6 Bom, H.C. R., 98 O.C, ' 

x) Penal Code, s, 304 A. 

2) Cf Pollock, PP- 575, 576: L. R., x Ind. App., 364: Penal Code, ss, 284, 
285, 286, 289, 

3) Pollock, p. 578: L. Ry 1. P., 274. 
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AUTHORITIES—Pollock on Torts, and ed. (1890): Indian Penal Code: Criminal 
Procedure Code: Draft Indian Civil Wrongs Bill: Cases cited. 

Nuisances and their remedies.—Nuisances are of two kinds 
—(z) public or common, and (2) private. A person who is guilty of 
a private nuisance wrongs, and is liable in damages to any person 
thereby harmed. The remedy for a private nuisance is by an action 
for damages and by an injunction. No criminal proceedings 
can be taken for a private nuisance; but a prosecution is the 
proper and only remedy for a public nuisance, proceedings against 
which should be taken under the Indian Penal Code. Where, 
however, a public nuisance causes sfecia/ damage to a person 
beyond that which is common to others such person may bring 
acivil action for damages against the wrong-doer (v. gost) :¢.¢., an 
action will not lie merely for placing an obstruction on a public 
highway ; but if a person suffers damage by falling or driving 
against it, he may bring an action for damages.? Nuisances punish- 
able under the Penal Code may still be made the subject of civil 
action, before or without prosecution.3 

A private nuisance is one which affects individuals only and 
not the public at large, and is the using or authorizing the use of 
one’s property, or of anything under one’s control, so as to inju- 
riously affect an owner or occupier of property: (a) by diminish- 
ing the value of that property: ¢¢, Z has chemical works near 
A’s land, the fumes from which kill or stunt vegetation on A’s 
land and reduce its selling value, Whether the land is or is not 
rendered less wholesome for human habitation, Z has wronged At 
(4) by continuously interfering with his power of control or enjoy- 
ment of that property: ¢g., if Z has a house whose eaves over- 
hang A’s land and discharge water thereon, this is a nuisance; 
(¢) by causing material disturbance or annoyance to him in his 
use or occupation of that property: eg., Z has a lime-kiln so near 
A’s house that, when the kiln burns, the smoke enters A’s house 
and prevents A and his household from dwelling there with ordi- 
nary comfort. This is a nuisance to AS Or if Z,a neighbour of 
A’s, causes bells to be rung on his land so loudly and frequently 
that A cannot dwell in his house in ordinary comfort. This is a 
nuisance to A, Where a man in the exercise of a trade or other 


x) For the grounds on which aninjunc- 3) SeeY. L, R., 3 Cal, 20:2 Bom, 
tion will be granted, see LL.R., H, C., 2. 
8 Bom,, 35: 10 B, L. Ru, 242. 4} 11H. L.C.,, 642. 

2) 38L.J., QB, 2x 5) 3B &S., 66, 
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operation does it in such a manner as to cause a nuisance, it is no 
defence that the trade or operation was carried on in a usual and 
proper manner, and was a reasonable use of the land. What 
amounts to material disturbance or annoyance is a question of 
jact to be decided with regard to the character of the neighbodur- 
hood, the ordinary habits of life and reasonable expectations of 
persons there dwelling, and other relevant circumstances? : ¢g., A, 
living in a street in Calcutta, complains of noises proceeding from 
the house of his neighbour Z, as being a nuisance to him. In 
deciding whether a nuisance exists or not, regard will be had to the 
general habits of life of persons dwelling in cities. An owner of 
immoveable property not being in possession of it, can sue fora 
nuisance to that property only if the nuisance—(a) permanently 
affects the value of the property ; (4) tends to establish an adverse 
claim of right? 

Personal comfort.—An action may be brought either on the 
ground that a nuisance is productive of a sensible personal dis- 
comfort, or is productive of material injury to proverty.? So an 
action may be brought against an occupier of house or land 
causing a nuisance by defective sewers, drains and watercourses,? 
or offensive and foul smelling and noisy trades and manufactures 
and occupations, etc., for noxious effluvia, smoke, etc.3 

What persons are liable for a nuisance.—(a) Every one 
who actually creates or continues, or authorizes the creation or 
continuance of, a nuisance ; (4) every one who knowingly suffers a 
nuisance to be created or continued on land in his possession ;4 
(c) every one who lets or sells land with an existing nuisance on 
it ;5 but a lessor is not liable by reason only of the omission of 
repairs which, as between himself and the lessee, the lessee is 
bound to do. Where a nuisance is caused by a tenant’s use of 
property, the lessor is not liable for it, by reason only that the 
property is capable of being so used: eg., A lets to Z a house, 
with a chimney near B’s windows. Z makes fires in this chimney, 
and the smoke thereof becomes a nuisanceto B. Z only, and not 
A, has wronged B, unless A let the house to Z, with express 


6) 32. J., O. B., 286. 3) I. L.R.8Bom,, 35 (noise, smoke 
7) 4 De G,& Sm, 315: L, Rig Ch, and fluff of mill}; ro BL L. R, 
705. 24% (workshops, forges and fur- 
8) Pollock on Torts, 2nd ed., pp. 565, naces): 3x L. J., Q, B., 286: 4 
566: Draft Indian Civil Wrongs . Ex, D., goa: a0 L, J., Ch. 433: 
Bill, s. 55. 3B. &Ad., 184: LR. 5 Eq, 
9} ib., s. 59. 25: 14 Ch. D., 54a (building 
1) sc H. L. CG, 642, See ro B, L. operations), 


R., 241, 4) L, R., 18 Eq., 303. 
2) 39 By 449: 2 Salk, at: 26, 5) ze Mod., 635:9C.B. N. S. 397: 
L, J., Ex., 34: 3 B, & B, 128: 2C, P. D,, 3tr. 
46 L, Ju, 438, 6) LR, 8C. P,, gor: LR. 1a, 
4 P,, 658: 3 Q. By 44g 
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authority to use that chimney in the manner in which Z has used 
it.7 
Public nuisance.—A person is guilly of a public nuisance 
who does any act, or is guilty of an illegal omission which causes 
any common injury, danger or annoyance to the public or to the 
people in general who dwell or occupy property in the vicinity, or 
which must necessarily cause injury, obstruction, danger, or annoy- 
ance to persons who may have occasion to use any public right. 
The fact that a common nuisance may cause some convenience 
or advantage is no excuse. Anything which seriously affects the 
health, safety, convenience or morals of the public is a public 
nuisance: ¢,7., exercise of offensive trades, causing noises or noxious 
smells, or keeping common gambling houses, brothels, and the 
like (v. anée). There must be a sensible and real damage to the 
public in general or a portion of the public or to a particular class 
of people in the exercise of a public right. The fact that an act 
is lawful in itself and done upon the defendant’s own lands, and 
in a convenient place for the purpose is no defence, if in fact 
it amounts to a nuisance ? every ohe must use his own rights 
and property so as not to injure others, or the property of others. 
It is no answer to a charge of committing a public nuisance, 
(1) that the nuisance has been going on for a long period of time 
without any objection from the public; no length of enjoyment 
can legalize a public nuisance; or (2) that the Legislature has given 
authority to do the act out of which the nuisance arises, if the act 
might have been done without causinga nuisance, If the Legis- 
lature authorizes an act which would otherwise be a nuisance, no 
indictment will lie, in the absence of acts in excess of the power 
conferred, or negligent exercise of these powers.? ‘ 
Other offences affecting the public health, safety; 
convenience, decency and morals,—The following specific 
acts are offences and punishable under the Indian Penal Code : (1) 
unlawful, negligent and malignant acts likely to spread infection of 
any disease dangerous to life: e.¢., bringing a glandered horse intoa 
public place; (2) disobedience to a quarantine rule ; (3) adultera- 
tion of food or drink intended for sale, rendermg it injurious 
| to health ; (4) sale of noxious food or drink which has been 
rendered or has become noxious, or is in a state unfit for food or 
drink by a person knowing, or having reason to believe, it to be 
so noxious or unfit ; (5) adulteration of drugs by which their 


3 4 C. B., 783: Pollock, p. 569: Draft Indian Civil Wrongs Bill, s. Go. 
8) Indian Penal Code, s. 268. 


9) oB, LR, 2gr: g2L. J.,C. P,, ro4: gr Ly Ju, Q. B., 286, 
tT) 7 BL. R,, go9. 
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efficacy is lessened or operation changed, or by which they become 
noxious, and sales with knowledge of such adulteration; or sale of 
any drug or medical preparation knowing it to bea different drug 
or preparation ; (6) fouling the water of public springs or reser- 
voirs ; (7) making the atmosphere noxious to health ; ifthe smell 
is not noxious to health but otherwise offensive, it is a common 
nuisance, and punishable as such ; (8) rash riding or driving 
ona public way so as to endanger life or to cause injury. A person 
is not criminally, though he is civilly, liable for the acts of his ser- 
vants. Therefore, where the offence is committed, the driver and 
not the owner of a carriage is liable 3 (9) rash and negligent 
navigation of a vessel endangering human life or likely to 
cause hurt or injury to any other person ; (10) exhibition of false 
light, mark or buoy; (11) knowingly and negligently conveying 
persons by water for hire in a vessel over-loaded or unsafe ; (12) 
the doing by any person of any act, or omitting to take order with 
any property in his possession or under his charge, causing dan- 
ger, obstruction or injury to any person in any public way or line 
of navigation, ¢.g., blasting stones in a quarry adjoining a highway, 
so that large pieces of stone fall in the highway to the danger of 
the passers-by ; (13) rash or negligent conduct, endangering life, 
or likely to cause hurt to any person, with respect to any poisonous 
substance ; (14) negligent conduct with respect to any fire or com- 
bustible matter or explosive substance or with respect to any 
machinery in the possession or under the charge of the offender ; 
(15) negligence with respect to pulling down or repairing build- 
ings; (16) negligence with respect to any animal (see “ Animals”); 
(17) sale, distribution, importation, printing, or being in the posses- 
sion of, for the purpose of sale, etc., of obscene books, prints, 
etc. ; singing, reciting or uttering in or near any public place any 
obscene song or words to the annoyance of others; (18) keeping 
an unauthorized lottery office. See “ Gaming and Wagering,”4 
Conditional order for removal of public nuisance.—~ 
Whenever a District Magistrate, a Sub-Divisional Magistrate or, 
when empowered by the Local Government in this behalf, a Magis- 
trate of the first-class, considers on receiving a report or other infor- 
mation, and on taking such evidence, if any, as he thinks fit—(r1) 
that any unlawful obstruction or nuisance should be removed 
from any way, river or channel which is or may be lawfully used by 
the public, or from any public place ; or (2) that any trade or oc- 
cupation, or the keeping of any goods or merchandise, by reason 
of its being injurious to the health or physical comfort of the com- 
munity, should be suppressed or removed, or prohibited ; or (3) 
that the construction of any building, or the disposal of any 


3) x4 Suth, Cr., 32, 4) Indian Penal Code, chap. xiv. 
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substance as likely to cause conflagration or explosion, should be 
prevented or stopped ; or (4) that any building is in such a condi- 
tion that it is likely to fall and thereby cause injury to persons 
living or carrying on business in the neighbourhood or passing by, 
and that in consequence its removal, repair, or support is neces- 
sary ; or (5) that any tank, well or excavation adjacent to any 
such way or public place should be fenced in such a manner as 
to prevent danger arising to the public ;— such Magistrates may 
make a conditional order requiring the person causing such ob- 
struction or nuisance, or carrying on such trade or occupation, or 
keeping any such goods or merchandise, or owning, possessing 
or controlling such building, substance, tank, well, or excavation, 
within a time to be fixed in the order—(a) to remove such obstruc- 
tion or nuisance; or (4) to suppress or remove such trade or oc- 
cupation ; or (c) to remove such goods or merchandise ; or (@) to 
prevent or stop the construction of such building, or to remove, 
repair, or support it ; or (¢) to alter the disposal of such substance; 
or (/) to fence such tank, well or excavatiqn, as the case may be; 
or (g) to appear before himself or some other Magistrate, at a cer- 
tain time and place, to move to have the order set aside or modified. 
(v. gost.) No order duly made by a Magistrate under this section 
can be called in question in any Civil Court. A “public place” 
includes also property belonging to the State, camping grounds, 
and grounds left open for sanitary and recreative purposes.5 A 
Civil Court may make an order for removing a public nuisance at 
the suit of any person who suffers special damage by that nuisance, 
notwithstanding that an order for the like purpose might be made 
by a Magistrate.® 

Service or notification of order.—The order must, if prac- 
ticable, be served on the person against whom it is made in the 
manner provided by the Code of Criminal Procedure for service 
of summons. If such order cannot be so served, it will be notified 
by proclamation, and a copy thereof will be stuck up at such place 
or places as may be fittest for conveying the information to such 
person.7 

‘What the person to whom the order is addressed must 
do,--He must (a) perform, within the time specified in the order, 
the act directed thereby ; or (4) appear in accordance with such 
order, and either® (i) show cause against the same, in which case 
the Magistrate will take evidence in the matter, and if he is satisfied 
that the order is not reasonable and proper, take no further pro- 
ceedings in the case, or, if he is not so satisfied, make the order 
absolute ;9 or (ii) apply to the Magistrate by whom it was made to 


5) Cr, Pr. Code, s. 133 7) Cr. Pr. Code, s, 134. ib, S. 137, 
6) LL. Rg Cal, 20," 8) ib,, s. 135. aes ” ; . 
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appoint a jury to try whether the same is reasonable and proper 
(see “ Jury and Jurors,” p. 361). If the jury or a majoritv of the 
jurors find that the order ofthe Magistrate is reasonable and proper 
asoriginally made, or subject to a modification which the Magistrate 
accepts, the Magistrate will make the order absolute, subject to such 
modification (if any). In other cases, no further proceedings will 
be taken.* If the applicant by neglect or otheiwise prevents the 
appointment of the jury, or if from any cause, the jury appointed 
do not return their verdict within the time fixed, or within such 
further time as the Magistrate may in his discretion allow, the 
Magistrate may pass such order as he thinks fit, and the order will 
be executed in the manner provided by s. 140 (v. post)? If the 
person against whom such conditional order is made does not 
perform such act, or appear and show cause, or apply for the ap- 
pointment of a jury as required above, he will be liable to the 
penalty prescribed by s. 188 of the Indian Penal Code (v. gos), 
and the order will be made absolute. When an order has been 
made absolute under gs. 136, 137, 139 (v. ae), the Magistrate 
will give notice of the same to the person against whom the order 
was made, and may require him to perform the act directed by 
the order within a time to be fixed in the notice, and inform hira 
that, in case of disobedience, he will be liable to the penalty 
prescribed in the Penal Code,+ 

Consequences of disobedience.—If such disobedience 
causes or tends to cause (x) obstruction, annoyance, or injury to 
any person lawfully employed, it is punishable with simple impri- 
sonment for a term which may extend to one month, or with fine 
which may extend to Rs. 200, or with both; or (2) danger to 
human life, health or safety ; or (3) a riot or affray ; it is punishable 
with imprisonment of either description which may extend to six 
months, or with fine which may extend to Rs. 1,000 or with both, 
It is not necessary that the offender should intend to produce 
harm, or contemplate his disobedience as likely to produce harm. 
It is sufficient that he knows of the order which he disobeys, and 
that his disobedience produces, or is likely to produce, harm. If 
the person against whom the order is made disobeys, and if such 
act is not performed within the time fixed, the Magistrate may 
cause it to be performed, and may recover the cost of perform- 
ing it, either by the sale of any building, goods or other propeity 
removed by his order, or by the distress and sale of any other 
moveable property of such person within or without the local limits 
of such Magistrate’s jurisdiction. If such other property is with- 
out such limits, the order will authorize its attachment and sale 


x) Cy, Pr. Code,s, 139, 3) ib.,s,136. 5) Indian Penal Code, s. 188, 
2) b., 5. 14%. 4) ib, s.140.  . 2 
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when endorsed by the Magistrate within the local limits of whose 
jurisdiction the property to be attached is found. No suit will 
lie in respect of anything done in good faith under this section.® 

Injunction pending inquiry.—If a Magistrate making a 
conditional order under s. 133 (v. az/e) considers that immediate 
measures should be taken to prevent imminent danger or injury 
of a serious kind to the public, he may, whether a jury is to be 
or has been appointed or not, issue such an injunction to the 
person against whom the order was made as is required to obviate 
or prevent such danger or injury. In default of such person forth- 
with obeying such injunction, the Magistrate may himself use, or 
cause to be used, such means as he thinks At to obviate such 
danger or to prevent such injury. No suit will lie in respect of 
anything done in good faith by a Magistrate under this section.7 

Prohibition of repetition or continuance of public 
nuisance.—A District Magistrate or Sub-divisional Magistrate or 
any other Magistrate empowered by the Local Government or the 
District Magistrate in this behalf, may order any person not to 
repeat or continue a public nuisance, as defined in the Indian 
Penal Code (v. azide), or any special or local law. “ Whoever re- 
peats or continues a public nuisance, having been enjoined by 
any public servant who has Jawful authority to issue such injune- 
tion, not to repeat or continue such nuisance,” is punishable with 
simple imprisonment for a term which may extend to six months, 
or with fine, or with both.9 ; 

Urgent cases of nuisance.—In cases where, in the opinion 
of a District Magistrate, a Sub-divisional Magistrate, or of any 
other Magistrate specially empowered by the Local Government 
or the District Magistrate to act in this behalf sw mediate prevention 
or speedy remedy is desirable, sach Magistrate may, by a written 
order stating the material’ facts of the case and served as in the 
case of notice of a conditional order (v. azze), direct any person 
to abstain from a certain act or to take certain order with certain 
property in his possession, or under his management, if such 
Magistrate considers that such direction is likely to prevent, or 
tends to prevent, obstruction, annoyance or injury, or risk of 
obstruction, annoyance or injury to any persons lawfully employed, 
or danger to human life, health or safety, or a riot or an affray, 
An order under this section may, in cases of emergency, or in cases 
where the circumstances do not admit of the serving in due time 
of a notice upon the person against whom the order is directed, 
be passed ex garte.* An order under this section may be directed 

6) Cr. Pr, Code, s. 140. 9} Penal Code, s. 291. 

7) ib, Ss. 142. t) Cr, Pr, Cade, s, 144. 

8) 8. 1434 
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toa particular individual or to the public generally when frequent- 
ing or visiting a particular place. Any Magistrate may rescind or 
alter any order made under this section by himself or any Magis. 
trate subordinate to him, or by his predecessor in office. No 
orders under this section can remain in force for more than two 
months from being made ; unless in cases of danger to human life, 
health or safety, or a likelihood of a riot or an affray, the Local 
Government, by notification in the official gazette, otherwise 
directs.? 
See “ Negligence,” \* Offences,” “ Prosecution,” and Index. 


2) Cr. Pr, Code, s, 144, 


OATHS, EVIDENCE AND WITNESSES. 


AUTHORITIES—Act X of 1873: Indian Penal Code: Act I of 1872 (Evidence) 
Cases cited, : 

Persons giving evidence are bound to state the truth. 

~-Every person giving evidence on any subject before any Court 

r person authorised by the Act to administer oaths and affirma- 
tions is bound to state the truth on such subject: and is guilty 
of the offence of giving false evidence if he does not, even though 
an oath or affirmation may not have been administered to him. 
No omission to take any oath or make any affirmation, no sub- 
stitution of any one for any other of them, and no irregularity 
whatever in the form in which any one of them is administered, 
invalidates any proceeding or renders inadmissible any evidence 
whatever, in or in respect of which such omission, substitution or 
irregularity took place, or affects the obligation of a witness lo state 
the truth. 

Affirmation instead of oath.—Where a witness, interpreter, 
or juror, is a Hindu or Mahommedan, or has an objection to 
making an oath, he must, instead of making the oath, make an 
affirmation. In every other case, a witness, interpreter or juror, 
must make an oath.? 

Courts and authorities having power to administer 
oaths and affirmations.—(a) All Courts and persons having, 
by law or consent of parties, authority to receive evidence ; (4) the 
Commanding Officer of any military station occupied by troops 
provided that the oath, etc., is administered within the limits of 
the station and that the oath, etc., be such asa Justice of the 
Peace is competent to administer in British India.3 

Oaths or affirmations must be made by all witnesses, 
interpreters and jurors No oath or affirmation may be adminis. 
tered in a criminal proceeding to the accused person. Official 
oaths are abolished by the Act.+ 

Certain forms of oaths.—If any party or witness offers to 
give evidence on oath or affirmation in any form common amongst, 
or held binding by, persons of the race or perstiasion to which he 
belongs, and not repugnant to justice or decency, and not purport- 
ing to affect any third person, the Court may tender such oath or 
affirmation to him.s 

1) Act X of 1873, ss. 13, 14: Penal 3) ib. 8.4. 


Code, s, 19%. il, Ss. 5, 26, 
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Offence of giving false evidence.—Whoever, being legally 
bound on an oath, or by any express provision of law to state the 
truth, or being bound by law to make a declaration upon any sub- 
ject, makes any statement which 1s false, and which he either 
knows or believes to be false, or does not believe to be true, is 
said to give false evidence.® A statement is within the meaning of 
the section, whether it is made verbally or otherwise. A false 
statement as to the belief of the person attesting is within the 
meaning of the section, and a person may be guilty of giving false 
evidence by stating that he believes a thing which he does not 
believe, as well as by stating that he knows a thing which he does 
not know,7 

Other offences relating to evidence are (1) Fabricating 
false evidence ; (2) giving or fabricating false evidence with intent 
to procure conviction of a capital offence or of an offence punish- 
able with transportation or imprisonment; (3) using evidence 
known to be false ; (4) false statement made in any declaration 
receivable as evidence; (5) using as true such declaration known 
to be false; (6) causing disapnearance of evidence of an offence 
committed, or giving false information touclung it, to screen an 
offender ; (7) intentional omission to give information of an offence 
by a person bound to inform ; (8) giving false information respect- 
ing an offence committed ; (9) destruction of document to prevent 
its production as evidence.’ 

Other offences against public justice are (1) harbouring 
an offender ; (2) taking or offering gift, etc., to screen an offender 
from punishment; (3) taking gift to help to recover stolen pro- 
perty, etc,, and not using all means in one’s power to cause the 
offender to be apprehended and convicted ;9 (4) certain offences 
committed by public servants ;* (5) resistance or obstruction by 
a person to his lawful apprehension or the lawful apprehension 
of another ;* (6) unlawful return from transportation ; (7) viola- 
tion of condition or remission of punishment; (8) intentional 
insult or interruption to a public servant sitting m any stage of a 
judicial proceeding; (9) personation of a juror or assessor ;3 
(x0) certain abuse of process. See “ Malicious Prosecution and 
Abuse of Process, p. 414. 

Husband and wife as witnesses—See “Husband and 
Wife,” p. 300. 

Privilege of witnessegs.—The statements of witnesses are 
privileged ; it is not defamation therefore for a witness in a judicial 


6} Penal Code, s. 191. 1) ib,, ss. 217~223, 225 A, See 
7) ib. : “ Publre Servants and Public 
8) ib, $s. 192, 194—~196, 199-- 204, Duties.” 


9) ib,, ss, 212216, 2) ib., ss. 224, 225, 225 B, 
s : 3) ib,, ss, 226229, 
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proceeding to make an imputation in good faith on the character 
of another. If the statersent is false, the remedy is by indictment 
for giving false evidence, and not for defamation. See “ De/a- 
mation,” pp. 191, 193. 

Incriminating answers.—A witness is not excused from 
answering any question as to any relevant matter in any suit or 
civil or criminal proceeding, upon the ground that the answer 
to such question will criminate, or tend to criminite, him, or will 
expose, or tend to expose, him to a penalty or forfeiture of any kind, 
But no answer which a witness,is compelled to give, shall subject 
him to an arrest or prosecution, or be proved against him in any 
criminal proceeding, except a prosecution for giving false evi- 
dence by such answer.5 

Number of witnesses.—No particular number of witnesses 
is required for the proof of any fact,® 

Communications during marriage—See “ Husband and 
Wife,” p. 300. 

Who may testify.—All persons are competent to testify, 
unless prevented from understanding the questions put to them, 
or from giving rational answers, by tender years, extreme old age, 
disease of body or mind, or any other cause of the same kind, 
A lunatic is not incompetent to testify, unless he is prevented by 
his lunacy from understanding the questions put to him, and 
giving rational answers to them. Dumb witnesses may testify.7 

Production of title-deeds of witness not a party— 
See “ Title,” 

Witness refusing to answer or produce document— 
See “ Contempt of Court and of Authority of Publie Servants,”® 

An accomplice is a competent witness against an accused 
person ; and a conviction is not illegal merely because it pro- 
ceeds upon the uncorroborated testimony of an accomplice.9 

Matrimonial suits.—On a petition presented by a wife for 
dissolution of marriage ou the ground of the husband’s adultery 
and cruelty or desertion, the husband and wife are competent and 
compelladble to give evidence of, or relating to such cruelty or deser- 
tion. In all other proceedings any party may offér himself or 
herself as a witness, but the offer is a condition precedent to 
their examination. In a suit by a husband on the ground of 
adultery of his wife, the co-respondent wis summoned as a wit- 
ness by the petitioner; the Court did not explain to him, before 
he was sworn, that it was not compulsory upon, but optional with 


4) Penal Code, s. 499, 9th exception: 7) ib., ss. rz8, Trg. 
I. L. R., x1 Mad., 477. 17 W. 8) See also s. 87 Act XV of 1882 


R., 283: LL. R,, 14 Bom, 79. (Presidency Small Cause 
5) Evidence Act, s. 132, Courts), 
6) ib., s. 134. 9) Evidence Act s, 133. 
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him to give evidence or not; the witness answered without objec- 
tion until he was asked whether he had had sexual intercourse with 
the respondent, when he objected: the Court told him he was 
bound to answer; he then answered in the affirmative. It was 
held under such circumstances that the co-respondent had not 
offered himself, and that therefore his evidence was not admis- 
sible,* 

Communications made to, and with legal advisers 
See “ Legal and Medical Practitioners.” 

See “ Action and Actionable Claim,” “ Contempt of Court and 
of Authority of Public Servants,” and Index. 


1) LL, R,, 4 All, gor. 
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AUTHORITIES—Act XLV of 1860 (Indian Penal Code): Act VI of 1864: Mayne’s 
Commentaries on the Penal Code, z4th edition: Act XXVII of 1870, 8 4: 
Cases cited. 

Criminal Law in British India —See “ Jutroduction ;" 
Pp. Xxiv. : 

Oivil action in case of criminal offence.—It has been 
ruled by the High Courts of Bengal and Madras that the doctrine 
of English law by which the right-of a civil action is suspended 
until criminal proceedings have been taken, where an act which 
causes a civil injury is also a felony, has no application in India.* 

Punishments for offences are death ; transportation ; penal 
servitude ; imprisonment, which is of two descriptions, namely, 
rigorous, that is with hard labour, and simple; forfeiture of 
property ; and fine? Europeans and Americans are sentenced to 
penal servitude instead of transportation.3 Certain crimes, such 
as waging war against the Queen, carry with them forfeiture of 
property: but where a crime does not spécifically carry with it a 
forfeiture the Court may expressly declare a forfeiture in respect of 
offenders punishable with death, or transportation or imprisonment 
for a term of seven years or upwards.t Where no sum is expressed 
to which a fine may extend, the amount of fine to which an offend- 
er is liable is unlimited, but must not be excessives Whipping 
is now acded as a punishment in certain cases,§ 

Good faith.— Nothing is said to be done or believed in “ good 
faith,” which is done or believed without due care and attention,7 

“Praudulently.”—-A person is said to doa thing “ fraudu- 
lently ” if he does that thing with intent to defraud, but not other- 
wise. 

“ Dishonestly.”-—-Whoever does anything with the intention 
of cansing wrongful gain to one person or wrongful loss to another 
person, 1s said to do that thing dishonestly,9 

Nothing is an offence which (1) is done by a person 
who is, or who by reason of a mistake of fact and not by reason 
of a mistake of law, in good faith believes himself to be, bound 
by law to do it: ¢g., A, a soldier, fires on a mob by order of his 
Stiperi officer in conformity with the commands of the law. A has 
committed 110 offence ; or A, an officer of a Court of Justice, being 


I) 2 Wym. S. C., te: 3Mad., 6: 5) ib.,s. 63, 


Mayne, p. 210, 6) Act VI of 1864. 
2) Penal Code, s. 53. 7) Penal Code, s, 52: see x2 Bom.,377. 
3} ib,, 8, 56, 8) ib,, s. 25, 
4) ib., ss, 62, raz, ‘ 9) ib, s. 24. 
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ordered by that Court to arrest Y, and, after due enquiry believing 
Z to be Y, arrests Z, A bas committed no offence. Neither the 
orders of @ parent nora master will furnish any defence for an 
illegal act ; (2) is done by a Judge acting judicially, see “ Pud- 
lic Servants and Public Duties 7’ (3) is done pursuant to the 
judgment or order of a Court of Justice, notwithstanding 
the Court inay have had no jurisdiction to pass such judgment o1 
order, provided that the person duing the act in good faith believes 
that the Court had such jurisdictiin; (4) is done by a person 
justified or, by mistake of fact, believing himself justified 
by law: ¢g., A sees Z commit what appears to A to bea murder. 
A, in the exercise, to the best of his judgment exerted in good 
faith, of the power which the law gives to all persons of api ehend- 
ing murderers in the fact, seizes Z, in order to bring Z before the 
proper authorities, A has committed no offence, though it may 
turn out that Z was acting in self-vefence ; (5) is done by acci- 
dent or misfortune, and without any criminal intention or 
knowledge, in the doing of a lawful act in a lawful manner, by 
lawful means, and with proper care and caution: eg., Ais at work 
with a hatchet ; the head flies off and kills a man who is standing 
by. Here, if there was no want of proper caution on the part of 
A, his act is excusable and not an offence ; (6) is done with know, 
ledge that it is like y to cause harm, but done without a crimi- 
nal intent and to prevent other harm: ¢.g., A, in a great 
fire, pulls down houses in orderto prevent the conflagration from 
spreading. He does this with the intention, in good faith, of 
saving human life or property. Here, ifit be found that the harm 
to be prevented was of such a nature and so imminent as to ex- 
cuse A’s act, A is not guilty of the offence; (7) is done by 
a child under seven years of age, see “Minority and 
Minors,” p. 442; (8) or by & person of unsound mind, see 
‘ Lunacy,” p. 409; (9) is done by a person incapable of judg- 
ment by reason of intoxication caused against his will, see 
« Lunacy,” p. 409; (10) (except murder and offences against 
the State punishable with death) is done by a person com. 
pelled to it by threats, which, at the time of doing it, 
reasonably cause the apprehension that instant death to that 
person will be the consequence; (11) causes harm so slight 
that no person of ordinary sense and temper would 
complain of such harm; (12) is dene by consent and not 
intended, and not known to be likely to cause death or grievous 
hort ; eg., Aand Z agree to fence with each other for amusement, 
This agreement implies the consent of each to suffer any harm 
which, in the course of such fencing, may be caused without foul 
play ; and if A, while playing fairly, hurts Z, A commits no offence ; 
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(+3) is done by consent in good faith for the benefit ofa person, and 
not intended to cause death: 2g, A, a surgeon, knowing that a 
particular operation is likely to cause the death of Z, who suffers 
under a painful complaint, but not intending to cause Z’s death, 
and intending, in good faith, Z’s benefit, performs that operation 
on Z with Z’s consent. A has committed no offence; (14) which 
is done in good faith for the benefit of a child or person 
of unsound mind, by, or by consent of the guardian or other 
person having lawful charge of that person: ¢.g., A, in good faith, for 
his chil«’s benefit, without his child’, consent, ha’s hi. child cut for 
the stone by a surgeon, knowing it to be lkely that the overation 
will cause the child’s death, but not intending to cause the child’s 
death, A has commirted no offence inasmucn as his object was 
the cure of the chili;' (15) which is done in good faith for the 
benefit of a person Without consent, if the circumstances are such 
that it is impossible for that person to signify c nsent, or if that 
person is incapable of giving cone it, and has no guardian or 
other person in lawful charge of him, from avhom it is possible to 
obtain consent in time for the thing to be done with benefit: ¢.¢,, 
Z is carried off by a tiger. H fires at the tiger knowing it to be 
likely that the shot may kill Z. but not intending to kill Z, and in 
good faith intending Z’s benefit. A’s ball gives Z a mortal wound. 
A has committed no offence; or, again, A, a surgeon, sees a 
child suffer an accident which is likely to prove fatal, unless an 
0 eration be immediately performed. There is not time to apply 
to the child’s guardian. A perforins the operation in snite of the 
entreaties of the child, intending, in good faith, the child’s benefit, 
A has committed no offence ;? (16) which is a communication 
made in good faith. No communication made in good faith 
is an offence by reason of any harm to the person to whom it 
is made, if it is made for the benefit of that person: 4g., a 
surgeon, in good faith, communicates to a patient his opinion 
that he cannot live. The patient dics in consequence of the 
shock. A has committed no offence, though he knew it to be 
likely that the communication might cause the patient’s death.3 

The right of private defence.—Nothing ts an offence which 
is done in the exercise of the right of private defence.t Every 
person has aright, subject to the following restrictions, tu defend 
first—Bis own body and the body of any other person, against 
any Offence affecting the human body. So where a husband 
severely beat a man who trespassed by night into his house, for 
the purpose of committing adultery with his wife, he was held 

t) Penal Code, s. 89, see the ela 2) Penal Code, s, 92, see proviso to 

to this section and the following this section. 
8S. 90, OT, 92. 3) ib., ss, 76—9s. 
4) ib., 5, 96, . 
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justified, in the exercise of his rivht of private defence, in causing 
any harm, short of death. Secondly -The property, moveable or 
immoveable, of himself, or of any other person against chef, 
robbery, mischief (see ‘* Mischief”), or criminal trespass (see 
“ Trespass”), or an attempt to commit these offences.6 When 
an act which would otherwise bea certain offence is not that offence 
by reason of the youth, the want of maturity of understanding, 
the unsoundness of mind, or the intoxication of the person doing 
that act, or by reason of any misconception on the part of that 
person, every person has the same right of private defence against 
that act which he would have if the act were that offence : eg, :-— 
(2) Z, under the influence of madness, attempts to kill A; Z is 
guilty of no offence. But A has the same right of private defence 
which he would have if Z were sane. (4) A enters by night a 
house which he is legally entitled to enter. Z, in good faith, tak- 
ing A fora house-breaker, attacks A. Here Z, by attacking A 
under this misconception, commits no offence. But A has the 
same right of private defence against Z, which he would have if 
Z were not acting under that misconception,? 

Restrictions on right.—The restrictions on the right of 
private defence above-mentioned are as follows—(r) there is no 
right of defence in the case of certain acts done by, or by the 
direction of a public servant (see “ Public Servants and Public 
Duties”); (2) there is no right in cases in which there is time to 
have recourse to the protection of the public authorities; (3) the 
right in no case extends to the inflicting of more harm than it is 
necessary 10 inflict for the purpose of defence.® 

The right.of private defence of the body extends under 
the above-mentioned restrictions to the causing of death or of 
any other harm to the assailant in the case of (1) such an assault 
(see “ Assavét”) as may reasonably cause the apprehension that 
death will otherwise be the consequence of such assault; (2) 
such an assault as may reasonably cause the apprehension that 
grievous hurt (see “ Art”) will otherwise be the consequence 
of such assault; (3) an assault with intention of committing rape ; 
(4) an assault with the intention of gratifying unnatural lust; (5) 
an assault with the intention of kidnapning or abducting; (6) an 
assault with the intention of wrongfully confining (see “ Wrongful 
Confinement and Restraint”) a person, under circumstances which 
may reasonably cause him to apprehend that he will be unable to 
have recourse to the public authorities for his release. Even in 
these cases the infliction of death is unlawful if the crime can be 
prevented by milder means (v. az). Death caused by the 


s) Penal Code, s, 104: 20 Suth. Cr., 36. 7) ib.. s. 98. 
6) Penal Code, s. 97. 8) ib., 8, 99. 
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exercise of the right of private defence of person or property in 
good faith, but to an extent not warranted by the law, is not 
murder, but culpable homicide: eg. Z attempts to horsewhip 
A, not in such a manner as to cause grievous hurt toA. A 
draws out a pistol. Z persists in the assault. A, believing in 
good faith, that he can by no other means prevent himself from 
being horsewhipped, shoots Z dead. A has not committed mur- 
der, but only culpable homicide.? If the offence be not of any of 
the above-mentioned descriptions, the right of private defence 
of the body does not extend to the causing of death to the 
assailant, but does extend to the causing to the assailant of any 
harm othér than death, 

The right commences as soon asa reasonable apprehen- 
sion of danger to the body arises from an atlempt of threat 
to commit the offence, though the offence may not have been 
committed. “The right of defence begins when a reasonable 
apprehension of danger commences; that is, when there is a 
reasonable apprehension of such danger as would justify the parti- 
cular species of defence employed. A man who is attacked by 
another who wears a sword is not justified in killing him on thé 
chance that he may use the weapon ; but if he sees hitn about to 
draw it, it is not necessary to wait until he draws it, So, a man 
who hears a burglar busy opening the lock of the house-door 
may fire at him before he gets in. But he would not be justified 
in-firing at a man he saw prowling about his compound at night, 
unless he had reasonable grounds to suppose that party was about 
to force his way into the house” (v. gost). 

The right continues as long as such apprehension of 
danger to the body continues, “The right of defence ends with 
the necessity for it, Where the injury is to the person, the right 
ceases with the apprehension of danger; that is, with the appre- 
hension of such danger as would justify the particular form of 
violence employed in selédefence. Where a man is attacked by 
another with a sword, he is justified in killing him, But if the 
sword is broken, or the assailant is disarmed, so that all appre- 
hension of serious harm is over, the party attacked would be 
committing murder, or culpable homicide at the least, if he were 
still to proceed to the death of his opponent. But a man who 
is assaulted is not bound to modulate his defence, step by step, 
according to the attack, before there is reason to believe the 
attack is over. He is entitled to secure his Victory, as long as 
the contest is continued. Ile is not obliged to retreat; but may 
pursue his adversary till he finds himself out of danger; and if, 
in a conflict between them, he happens to kill, such killing fs 


g) Penal Code, s, 300, Exception, 2. I) Mayne, pp. reo, Iot, 
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justifiable. And, of course where the assault has once assured a 
dangerous form, every allowance should be made for one, who, 
with the instinct of self-preservation strong upon him, pursues 
his defence a little farther than to a perfectly cool bystander 
would seem absolutely necessary. The question in such cases 
will be not whether there was an actually continuing danger, but 
whether there was a reasonable apyrehension of such danger.” 
If, in the exercise of the right of defence against an assault which 
reasonably causes the apprehension of death, the defender be so 
situated that he cannot effectually exercise that right without 
risk of barm to an innocent person, his right of defence 
extends to the running of that risk: ¢g., A is attacked by a 
mob who attempt to murder him. He cannot effectually exer- 
cise his right of private defence with: ut firing on the mob, and 
he cannot fire without risk of harming young children who are 
mingled with the mob. A commits uo offence if, by so firing, 
he harms any of the children,3 

The right of private defence of property extends, under 
the above-mentioned restrictions, to the causing of death orf 
any other harm to the wrong-doer in the case of the commission 
or attempt to commit the following offences:— (1) Robbery 
(2.2, generally speaking, theft with violence or putting in fear); 
(2) House-breaking by night (see ‘‘ Zrespass”); (3) Mischief by 
fire committed on any building, tent, or vessel, used as a human 
dwelling, or as a place for the custody of property (see “ J/7s- 
chief”); (4) Theft, mischief, or house trespass (see ‘* Trespass”), 
under such circumstances as may reasonably cause apprehension 
that death or grievous hurt (see “ Hurt”) will be the conse- 
quence, if such right of private defence is not exercised. If the 
offence be theft, mischief, or criminal trespass, not of any of the 
descriptions above-mentioned, the right does not extend to the 
causing of death, but does extend to the causing to the wrong-doer 
of any harm other than death, The right commences when 
a reasonable apprehension of danger to the property commences. 
The right continues against (1) ¢He/t till the offender has effect- 
ed his retreat with the property, or the assistance of the public 
authorities is obtained, or the property has been recovered : ¢g., a 
robber while actually committing the offence may be killed 
(v. post) ; if he effects his escape he cannot be killed, nor if he be 
met with on a subsequent day: if, however, the property is found 
in his possession the right of defence revives for the purpose of 
its recovery, but not to the same extent as it formerly existed at 
the commission of the original offence because the robbery has 


2) Penal Code, ss. t1oo—102: Mayne, p, ror: x Russ., 849. 
3) Penal Code, s. 106, 
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come to an end. Only such violence is lawful as would be 
justifiable against a person who has stolen property without 
intimidation ; and if he resists by means which create no appre- 
hension of death or grievous hurt he cannot be killed ;+ (2) robbery 
as long as the offender causes or attempts to cause to any person 
death, or hurt, or wrongful restraint, or as long as the fear of 
instant death, or of instant hurt, or of instant personal restraint 
continues ; (3) cviminal trespass or mischief as long as the offender 
continues in the commission of criminal trespass or mischief; 
(4) Aouse-breaking by night as long as the house-trespass which 
has been begun by such house-breaking continues, that is, so 
long as thecriminal is within the building, “It would appear that 
if he died of a shot fired at him after he ha‘| effected his escipe 
from the house, this would be an unlawful killing, though if he 
did not die but was maimed for life, it would be all right.” See 
the preceding paragraphs 

Right of private persons to arrest offenders—See 
“ Arvest,” p. 67, a 

Offences against the State are as follows :—(x) waging or 
attempting to wage war, or abetting the waging of war against 
the Queen, and conspiracy to commit these offences ; (7) collecting 
arms, etc,, with the intention of waging war, etc. ; (3) concealing 
(with intent to facilitate) a design to wage war; (4) assaulting 
the Governor-General or a Governor or Lirutenant-Governor or a 
Member of Council ; (5) waging war against any Asiatic Power 
in alliance with the Queen, and receiving property taken by war ; 
(6) committing depredation on the territories of any Power at 
peace with the Queen, and rereiving property taken by depreda- 
tion; (7) public servant (see “Public Servantsand Public Duties”) 
voluntarily allowing or negligently suffering a prisoner of State or 
war in his custody to escape; (8) aiding escape, or rescuing, or 
harbouring such prisoner; (9) the offence mentioned in the 
following paragraph.® 

Exciting disaffection Whoever by words, either spoken 
or intended to be read, or by signs, or hy visible representation, 
or otherwise, excites or attempts to excite, ferlings of disaffection 
to the Government e-tablished by law in British India, is punish- 
able with transportation for life or for any term, to which fine 
may be added, or with imprisonment for a term which may ex- 
tend to three yeirs, to which fine may be added, or with fine. 
Such a disapprobation of the measures of the Government as is 
compatible with a disposition to render obedience to the lawful 


4) See Mayne, p. roz. 6) Penal Cole, ss rar~—z30; Act 
5) Penal Code, ss, ro3—105 + SS. 442, XXVIII of 3870, s. 4. 
104: Mayne, p. zo2, cs 
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authority of the Government, and to support the lawful authority 
of the Government against unlawful attempts to subvert or resist 
that authority, is not disaffection. Therefore, the making of 
comments on the measures of the Government, with the inten- 
tion of exciting only this species of disapprobation, is not an 
offence. No charge of this offence can be entertained by any 
Court unless the prosecution be entertained by order of, or under 
authority from, the Local Government.” : 


Offences relating to the army and navy—See ‘ Mili 


tary Men,” - 

Offences against the public tranquillity—See “ Jvoting, 
Onlawful Assembly and Affray” 

Offences by or relating to public servants—See “ Public 
Servants and Public Duties.” 

Contempt of authority of public servants—See “ Con- 
tempt of Court and Contempt of Authority of Publie Servants,” 

False evidence and offences against public justice— 
See “Oaths, Evidence, and Witnesses” and “ Malicious Prosecution 
and Abuse of Legal Process.” 

Weights and measures.—It is an offence to fraudulently use, 
make or sell a false instrument for weighing, or a false weight or 
measure; or to be in possession of such false instrument, know. 
ing the same to be false and intending that the same may be 
fraudulently used.® 

Offences affecting the public health, safety, conveni- 
ence, decency, and morals—See “ Wutsance,” “ Negligence,” 
“ Dogs and Ferocious Animals, “ Gaming and Wagering.” 

Relating to religion.—It is an offence (1) to destroy, damage, 
or defile a place of worship, or any sacred « bject, with intent to 
insult the religion of any class, or with knowledge that any class 
is likely to be insulted; (2) to disturb a religious assembly ; (3) 
to trespass (with intent to insult or with knowledge that the reli- 
gion of any person is likely to be insulted thereby) in any place 
of worship, or on burial places, or to offer indignity to any human 
corpse, or to cause disturbance to any persons assembled for the 
performance of funeral ceremonies; (4) to utter words or make 
any sounds in the hearing of any person or to make gestures or 
to place any object in the sight of that person with the deliberate 
intention of wounding the religious feelings of any person. The 
intention to wound must be deliberate. The original framers of the 
Code say in reference to (4) :-—‘‘ In framing this clause we had two 

objects in view; we wish to allow all fair latitude to religious 
discussion, and at the same time to prevent the professors of any 


7) Penal Code, s, 124 A: Act XXVIL 8) Penal Code, ss, 264—267, 
of £870, SS. 5, 13, 4. 9) ib., ss, 295298, 
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zeligion from offering, under the pretext of such discussion, inten- 
tional insults to what is held sacred by others. We do not 
conceive that any person can be justified in wounding with deli- 
berate intention the religious feelings of his neighbour by words, 
gesture, or exhibition. A warm expression dropped in the heat 
of controversy, or an argument urged by a person not for the 
purpose of insulting and annoying the professors of a different 
creed, but in good faith for the purpose of vindicating his own, 
will not fall under the definition contained in this clause.”* 
Distinction between murder and culpable homicide, 
Every murder is a culpable homicide ; but an offence may amount 
to culpable homicide without amounting to murder. Culpable 
homicide falls short of murder if the case comes within any of 
the following exceptions : (3) homicide on provocation (vy. post) ; 
(2) homicide caused by ibe exercise of the right of private 
defence to an extent not warranted by law (v. anfe, “Right of 
private defence of the body”); (3) homicide when the offender 
being a public servant or aiding a public servant, for the advance- 
ment of public justice, exceeds the powers given to him by law 
and causes death by doing an act which he, in good faith, 
believes to be lawful and necessary for the due discharge of his 
duty as such public servant, and without ill-will towards the 
person whose death is caused; (4) homicide without premedi- 
tation in a sudden fight (v. gos?) ; (5) homicide by consent (¢.¢., 
suttee) when the age of the consenting person, whose death is 
caused, is above 18 years. So it was held, that where death 
supervenes upon emasculation voluntarily submitted to by an 
adult, the operator is not guilty of murder, but only of culpable 
homicide.? Further, it is culpable homicide—not murder—to cause 
death by doing an act, with the knowledge that such act is likely 
to cause death (even if it does not fall within any of the above- 
mentioned exceptions), zsdess the act by which death is caused 
is done with the intention af caustng (1) such bodily injury as the 
offender knows to be likely to cause the death of the person to 
whom the harin is caused ; (2) bodily injury to any person, and 
the injury intended to be inflicted is sufficient in the ordinary 
course of nature to cause death ; or (3) if the person committing 
the act knows that it is so imminently dangerous that it must 
in all probability cause death or such bodily injury as is likely to 
cause death, and commits such act without any excuse for incur: 
ting the risk of causing death or such injury aforesaid: e.g., firing 
a loaded cannon without any excuse into a crowd of persons. If 
the act falls within (1), (2), (3), itis murder. “In short, where the 
positive intention to cause death is negatived, the difference 


1) See Mayne, p, 272. 2) 1 Wym. Cr, 1 
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between murder and culpable homicide is a mere question as to 
different degrees of probability that death would ensue. Where 
death must have been known to be a probable result, it is cul- 
pable homicide. Where it must have been known to be ¢he most 
probable result, then it is murder.”3 

Homicide on provocation.—Culpable homicide is not mur- 
der if the offender, whilst deprived of the power of self-control 
by grave and sudden provocation, causes the death of the person 
who gave the piovocation, or causes the death of any other person 
by mistake or accident. Whether the provocation was grave 
and sudden enough to prevent the offence from amounting to 
murder is a question of fact. “It is not to be supposed that any 
amount of provocation will reduce the offence of murder to cul 
pable homicide. There must be some propoition between the 
provocation and the resentment.”# The violence used must not 
be in a cruel or unusual manner. The provocation may be (in this 
“unlike the English law) by words or gestures alone (v. ost). This 
rule, however, is subjeet to the following proviso :—(1) that the 
provocation 1s not sought or voluntarily provoked, by the offender, 
as an excuse for killing or doing harm to any person. (2) That 
the provocation is not given by anything done in obedience to the 
law, or by a public servant in the lawful exercise of the powers of 
stich public servant: eg. (i) A is lawfully arrested by Z, a bailiff, 
A is excited to sudden and violent passion by the arrest, and kills 
Z. This is murder, inasmuch as the provocation was given by a 
thing done by a public servant in the exercise of his powers ; (i1) 
A appears as a witness before Z,a Magistrate. Zsays that he does 
not believe a word of A’s deposition, and that A has perjured 
himself. A is moved to sudden passion by these words, and kills 
Z. This is murder. (3) That the provocation is not given by 
anything done in the lawful exercise of the right of private defence : 
ég., A attempts to pull Z’s nose, Z,in the exercise of the right of 
private defence, lays hold of A to prevent him from doing so. A 
is moved to sudden and violent passion in consequence, and kills 
Z, This is murder, inasmuch as the provoration was given bya 
thing done in the exercise of the right of private defence. 

Homicide without premeditation —Culpable homicide is 
not murder, if it is committed without premeditation in a sudden 
fight in the heat of passion upon a sudden quarrel, and without 
the offender having taken undue advantage, or acted in a cruel 
or unusual manner, It is immaterial in such cases which party 
offers the provoration or commits the first assault.s 

Causing death by negligence—See “ Megligence.” 


3} Penal Code, ss. 299, 300: B.L,R. 4) Penal Code, s. 300: Mayne, p. 284, 
Sup, Vol. 443: Mayne, p. 282. 5) Penal Code, s. gov. 
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Causing miscarriage, if such miscarriage be not caused in 
good faith for the purpose of saving the hfe of the woman is 
an offence punishable with imprisonment of either description 
for a 1erm which may extend to three years, or with fine, or with 
both: and if the woman is quick with child, is punishable with 
imprisonment of either description for a term which may extend 
to seven years and also with fine. If death be caused by an act 
done with an intent to cause miscarriage, the imprisonment may 
be of either description for a teem which may extend to ten 
years and with fine Causing miscarriage without the womans 
consent, whether the woman is quick with child or not, is punish- 
able with transportation for life, or with imprisonment of either 
description for a term which may extend to ten years and with 
fifie. If death be caused by an act done without the woman’s 
consent with intent to cause miscarriage, the offender is liable to 
transportation for life, or to imprisonment of either description 
for a term which may extend to ten jeais and with fine.® 

Injury to unborn child.—The causing of the death of a 
child in the mother’s womb is not homicide, But it may amount 
to culpable homicide to cause the death of a living child if any 
part of that child has been trrought forth ; though the child may 
not have breathed or been completely born.? But causing the 
death of a child in the womb is a punishable offence. Whoever 
before the birth of any child does any act with the intention of 
thereby preventing that child from being born alive or cansing it 
to die after its birth, and does by such act prevent the child from 
being born alive, or causes it to die after its birth is (if such act 
be not caused in good faith for the purpose of saving the life of 
the mother), punishable with imprisonment of either description 
for aterm which may extend to ten years or with fine, or with both. 
Causing the death of a quick unborn child by an act amounting 
(if death be caused thereby) to culvable homicide is an offence 
punishable with a similar term of imprisonment and with fine: 
eg., A, knowing that he is likely to cause the death of a pregnant 
woman, does an act which, if it caused the death of the woman, 
would amount to culpable homicide. The woman is injured, tut 
does not die; but the death of an unborn quick child with which 
she is pregnant, is thereby caused. A is guilty of the above-men- 
tioned offence.8 

Hxposure and abandonment of a child under twelve years 
of age is a puuisnable offence, If the child die in consequence 
of the exposure, the offender is guilty of murder or culpable 
homicide.9 


| Penal Code, ss. 312-314. 8) ib,, ss. 31s, 316. 
7) Ds, ds 209% 9) tb, s. 317. 
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Concealment of birth by secret disposal of a dead body is an 
offence.* 

Hurt—See “ Hurt.” 

Wrongful restraint and wrongful confinement—See 
“ Wrongful Confinement and Restraint.” 

Assault and Criminal Force—sSee “ Assault” 

Protection of parental rights.—Kidnapping (that is taking 
or enticing) any male minor under 14 years of age, or female 
minor under 16 years of age, or any person of unsound mind, out 
of the keeping of the lawful guardian of such minor or person of 
unsound mind, without the consent of such guardian 1s an offence 
punishable with imprisonment (of either description ; maximum: 
seven years) and with fine “ Lawful guardian” includes any persgn 
lawfully entrusted with the care or custody of such minor or other 
person.? The consent of the minor is immaterial. A minor, if 
under the above-mentioned age, will be conipelled to return to the 
father’s house even against his or her consent, unless the father is 
an unfit person. The mother of an illegitimate child is its natu- 
ral guardian. In the Case of Hindus and Europeans the mother 
of a legitimate child has no right to its custody adverse to the 
father. According to Mahommedan Law, on the contrary, the 
mother is entitled, even as against the father, to the custody of 
her sons up to seven years, and of her daughters, according to 
the Swzai school of law, up to puberty, but according to the 
Shiak school only until seven years.+ 

Prostitution of minors.—Selling or buying, letting to hire 
or hiring, or otherwise disposing of or obtaining possession of, 
any minor under the age of 16 years, with intent that such minor 
shall be employed, or used, for the purpose of prostitution, or for 
any unlawful and immoral purpose, or knowing it to be likely that 
such minor will be employed or used for any such purpose, is an 
offence punishable with imprisonment of either description for a 
term which may extend to ten years, and with fine.s 

Extortion is the intentionally putting any person in fear of 
any injury to that person or to any other, and thereby dishonestly 
inducing the person so put in fear to deliver to avy person any 
property or valuable security, or anything signed or sealed which 
may be converted into a valuable security (e.g., a blank piece of 
paper with seal or signature on it): ¢g,, A threatens to publish 
a defamatory libel concerning Z, unless Z gives him money. He 
thus induces Z to give him money. A has committed extortion.® 


t) Penal Code, s. 318 4) Macnaghten’s Mahommedan Law, 
2) ib., ss. 36r, 363. See 8 Cal., o71, 1860, pp, 267—269: Mayne; 
3) 8Cal, 969.4 A. & EB, 624: P. 325. 

Mayne, p. 325. 5) Penal Code, ss. 372, 373+ 


6) 1b., 5, 383, 
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Where money is extorted by a threat of bringing a criminal 
charge, the offence is equally committed whether the charge is 
true or false.? 

Distinction between theft and criminal misappropria- 
tion.—-These two offences differ in respect (1) of the manner in 
which the property is obtained ; and (2) of the time when the 
fraudulent intention was formed. ‘To constitute theft, property 
must be taken out of the possession of any person without that 
person’s consent ; the taking must also be with a dishonest inten- 
tion, that is ‘there must be a fraudulent intention at the time 
the posession of the property is changed :” possession is therefore 
come by criminally. Criminal misappropriation, on the contrary, 
takes place “when the possession has been zzzocently come by, 
bit where by a sudseguent change of intention or from the 
knowlege of some new facts, with which the party was not 
previously acquainted, the retaining becomes wrongful and 
fraudulent” ®: eg, A takes property belonging to Z out of Z’s 
possession, in good faith, believing, at the time when he takes it, 
that the property belongs to himself, A'is not guilty of theft ; 
but if A, after discovering his mistake dishonestly appropriates 
the property to his own use, he is guilty of misappropriation : 
or again A, being on friendly terms with Z, goes into Z’s library 
in Zs absence, and takes away a book without Z’s express 
consent, Here if A was under the impression that he had Z’s 
implied consent to take the book for the purpose of reading it, 
A has not committed theft. But if A afterwards sells the book 
for his own benefit he is guilty of criminal musappropriation.9 
When property is in the possession of a person’s wife, clerk, or 
servant, on account of that person, it is in that person’s possession 
within the meaning of the Penal Code: eg., A being Z’s servant 
and entrusted by Z with the care of Z’s plate, dishonestly runs 
away with the plate without Z’s consent. A has committed theft.* 
As to the distinction between misappropriation and criminal 
breach of trust see “ Zrusts and Trustees,” 

Misappropriation by finder of property—See “aii. 
ment.” 

Criminal breach of trust—See “ Zyusts and Trustees,” 

Commission or reduction of price obtained by ser- 
vants—See “ Trusts and Trustees,” 

Cheating.—A person is said to “cheat,” who, by deceiving any 
person, fraudulently or dishonestly induces the person so deceived 
to deliver any property to any person, or to consent that any 
person shall retain any property, or intentionally induces the 


7) 3 Wym. Cr, 19, 9) Penal Code, ss, 378, 403. 
8) Mayne, p., 363. x) ib., ss, 27, 378, illust, (@.) 
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person so deceived to do or omit to do anything which he would 
not do or omit if he were not so deceived, and which ‘act or 
omission causes, or is likely to cause, damage or harm to that 
person in bouy, mind, reputation or property :? ¢.2., A, by putting 
a counterfeit mark on an article, intentionally aeceives Z into a 
belief that this article was made by a certain celebrated manu- 
facturer, and thus di-honestly induces Z to buy and pay for the 
article. A cheats. The pretence may be that the party will do 
something which he did not mean to do: eg, A inter. tionally 
deceives Z into a belief that A means to repay any money that Z 
may lend him, and thereby dishdnestly induces Z 10 lend him 
money, A not intendi: g to repay it, A cheats. A dishonest con- 
cealment of facts is a deception within the meaning of the above- 
mentioned section: ¢g., A sells and conveys an estate to B, A 
knowing that in consequence of such sale he has no right to the 
property, sells or mortgages the same to Z without disclosing the 
fact of the previous sale and conveyance to B, and receives the 
purchase or mortgage money from Z. A cheats.3 A pretence 
made by act and conduct without verbal representation is suffi- 
cient: ¢g., A obtains goods from B upon giving B m payment a 
cheque upon X, a banker, with whom in fact A has no account, 
or A in a similar manner obtains goods knowing that his account 
is overdrawn, and that it will not be honoured. In either case 
A makes a false pretence and cheats.+ See “ Fraud,” p. 266, 


Mischief—See “ Misch ef.” 


Fraudulent deeds and dispositions of property.—It is a 
criminal offence (1) to dishonestly or fraudulently remove, conceal, 
or transfer property, without adequate consideration, with intent 
to prevent (in insolvency proceedings) the distribution of that 
property according to law among creditors ; or (2) to dishonestly 
or fraudule: tly prevent a debt or demand due to the offender 
from being made available for his creditors; (see “ Znso/vency,” 
Undue Preference,” p. 319, ‘‘ Void and Fraudulent Conveyances,” 
p. 321; “ Dishonest Applicants,” p. 325; see also “ Oaths, Evt- 
‘dence and Witnesses”); (3) to dishonestly or fraudulently execute a 
deed of transfer containing a false statement relating to the con- 
sideration for such tran-fer, or relating to the person or persons 
‘for whose use or benefit it is really intended to operate: ag., a 
purchase of an estate denamé, #1¢, in the name of another, for 
‘the purpose of shielding it from creditors; (4) to dishonestly or 
fraudulently remove or conceal or assist in removal or conceal- 
ment of any property or to dishonestly release any demand or 
claim: eg., the removal by a tenant of his furniture to avoida 


2) Penal Code, s. 415. 3) ib, 4) LR. 2C.C., 134, 
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distress for rent, or a release of a debt by one of several execu- 
tors, partners or joint creditors, to the injury of the others.5 

Criminal trespass—Sce “ Zrespass.” 

House-breaking—See “ Zrespass.” 

Fraudulent destruction, ete, of will, ete.—Whoever 
fraudulently, or dishonestly, or with intent to cause damage or 
injury to the public or to any person, cancels, destroys, or 
defaces, or attempts to cancel, elc,, or sectetes or attempts to 
secrete, any will or authority to adopt a son, or any valu- 
able security, or commits mischief (see “ A7tschie/”) in respect 
to such document, is punishable with transportation for life, or 
with imprisonment of either description for a term which may 
extend to seven vears and with fine.® 

Trade, property, and other marks—Sce “ Trade ani 
Trade Marks.” 

Criminal breach of contracts of service—See “ d/as- 
zers, Servants and Apprentices.” 

Adultery and other offences relajing to marriage— 
See “ Marriage.” 

Defamation—See “ Defamation.” 

Intimidation, insult and annoyance—See “ Jutimidation, 
Lnsult and Annoyance,” ; ' 

See “ Prosecution” and Jndex. 


5) Penal Code, ss. 421—424: Mayne, 6) Penal Code, s, 477. 
Pp. 387389. 
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AuTHORITIES—Act IX of 1872 (Contract Act): I of 1872 (Evidence) ; II of 1882 
(Trusts): VI of 1882 (Companies): Lindley on Partnership, 4th edition: 
Cases cited, 

The law of partnership is simply a branch of the law of agency 
(see “ Agency”), and is dealt with, and mainly contained, in the 
tenth and eleventh chapters of the-Indian Contract Act. Every 
member of an ordinary firm is, to a certain extent, both a princi- 
pal and an agent. He is liable as a principal for the debts and 
engagements of the firm, and in respect of them he is entitled to 
contribution from his co-partners. Each member as an agent of 
the firm is entitled to be indemnified by the firm against losses 
and expenses incurred Jond fide by him (and not through negligence, 
want of skill, or in disregard of the authority reposed in him) for 
the benefit of the firm whilst pursuing the authority conferred upon 
him by the agreement entered into between himself and his co- 
partners.* 

‘Partnership’ is the relation which subsists between persons 
who have agreed to combine their property, labour, or skill in some 
business, and to share the profits thereof between them. Persons 
who have entered into partnership with one another are called 
collectively a ‘firm:’ eg.:—(a) A and B buy roo bales of cotton, 
which they agree to sell for their joint account ; Aand B are part- 
ners in respect of such cotton. (4) A agrees with B, a goldsmith, 
to buy and furnish gold to B, to be worked up by him and sold, 
and that they shall share in the resulting profit or loss. A and 
B are partners. Mere co-ownership or combination of property 
without carrying on of a business in common and without an 
agreement to share profits does not make a partnership: e.g, :—(c) 
A and B buy too bales of cotton, agreeing to share it between 
them. A andB are not partners. (¢) A and B are joint owners 
of a ship. This circumstance does not make them partners. 
(e) A and B agree to work together as carpenters, but that A shall 
receive all profits and shall pay wages toB. A and Bare not part- 
ners. The agreement for a partnership must be between two or 
more persons, not exceeding ten in the case of a banking business, 
and not exceeding twenty in any other business. Ifthe partner- 
ship consists of more than ten and twenty persons respectively, 
it must be registered as a company.? Extraordinary partner- 
ships, such as partnerships with limited liability, incorporated 
partnerships, and joint-stock companies, are regulated by the law 


x) Lindley, p. 759. 2) Act Vi of 1882, 5, 4. 
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for the time being in force relating thereto.3 See Act VI of 1882, 
(Indian Companies Act). See “ Companies.” 

Participation in profits is not conclusive evidence of the 
existence of a partnership. It is very cogent, and, if it stands 
alone, may be conclusive evidence that the trade in which the 
profits have been made was carried on, in part, for, or on behalf 
of, the person participating. But the effect of participation may 
be outweighed by other circumstances. The test in all such 
cases resolves itself into a question of agency. The law of 
partnership being a branch of the law of agency, the test of 
partnership is not simply whether the alleged partner was to 
receive a share of profits, but whether he constituted his alleged 
partners his agents for carrying on business. If that is so, the 
person participatiny is liable to the trade obligations and entitled 
to profits or a share of them; v. fost.4 

Lender distinguished from partner.—A loan to a person 
engaged, or about to engaye, in any trade or undertaking, upon a 
contract with such person that the lender shall receive interest ata 
rate varying with the profits, or that he shall receive a share of 
the profits, does not, of z/se/f, constitute the lender a partner, or 
render him responsible as such.5 This and the four succeeding 
sections of the Contract Act are taken from Bovill’s Act (28 and 
29 Vic., c. 86,) which had previously been extended to India by 
Act XV of 1866. In the absence of any contract to the contrary, 
property left by a retiring partner, or the representative of a 
deceased partner, to be used in the business, will be considere: 
a loan within the meaning of the last preceding section.6 In all 
cases the Court will look to the intention of the parties. Where 
the real relation of the parties is that of partners, a person who 
has advanced capital will not be allowed to escape liability under 
the guise of a mere lender. Though an agreement is expressed 
to be an agreement for a loan to the partnership, and contains 
a declaration that the lender shall not be a partner, he will 
nevertheless be a partner, if the result of the agreement construed 
as a whole is to give him the rights and impose on him the obli- 
gations of a partner.7 

Servant or agent remunerated by share of profits.— 
No contract for the remuneration of a servant or agent of any 
person, engaged in any trade or undertaking, by a share of the 
profits of such trade or undertaking will, of itself, render such 
servant or agent responsivle as a partner therein, nor give him the 


3) Act IX of 1872, ss. 239, 266. 5) Act IX of 1872, s. 240: % 10 B La 
4) 8H.L. C., 268: 7 Ch. D., seq: R., 322. t 
x HH. and M,, 85:6 Ch. D., 303. 6) Act IX of 1872, s, 241. . 


7) LR, 7 Ch, Div,, sr. 
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rights of a partner 8 eg., an agreement to pay a gomastah by a 
share of the profits (v. anze).9 

Widow or child of deceased partner receiving annuity 
out of profits.—No person, being a widow or child of a de- 
ceased partner of a trader, and receiviny, by way of annuity, a 
proportion of the profits made by such trader in his business, will, 
by reason only of such receipt, be deemed to be a partner of such 
trader, or be sulject to any liabilities incurred by him,? 


Person receiving portion of profits for sale of good- 
will.—No person receiving, by way of annuity or otherwise, a 
portion of the profits of any business, in consideration of the sale 
by him of the good-will of such business, will, by reason only of 
such receipt, be deemed to be a partner of the person carrying on 
such business, or be subject to his liabilities. 


Ostensible partners.—A person who has, by words spoken 
or written, or by his conduct, led another to believe that he is a 
partner in a paiticular firm, is responsible to him as a partner in such 
firm, Any one consenting to allow himself to be represented as 
a partner, is lable, as such, to third persons who, on the faith 
thereof, give credit to the-partnership.3 A nominal partner is 
one having no real interest in a firm, but who allows his name to 
be held out as a partner: ¢g., a retired partner who still allows 
his name to be used by the firm and gives no proper notice of 
the change in the partnership (v. fos¢) ; in all such cases the law 
imposes on a nominal partner the responsibility of a real partner 
to persons who have had dealings with the firm of which he has 
held himself out as a member. Upon principles of general 
policy, he who lends his name as a partner becomes as against 
all the rest of the world a partner. In such a case the nominal 
partner is said to be estopped from denying that he is a real 
partner.$ 


Minor partners.—-A person who is under the age of major- 
ity according to the law to which he is subject (see “Adiuority and 
Minors”) may be admitted to the Jenefiis of partnership, but cannot 
be made Jersonally liable for any oblization of the firm; but the 
share of such minor in the property of the firm is liable for the 
obligations of the firm. A person who has been admitted to the 
benefits of partnership under the ave of majority, becomes, on 
attaining that age, liable for all obligations incurred by the 
partnership since he was so admitted, unless he gives public 


8) Act IX of 1872, s. 244. 3} Act IX of 1872, ss. 245, 246, 

9) See 14 Cal., 79r. 4) xSm.L. C., 922, 

1) Act IX of 1872, s, 243. 5) Evidence Act, s, 173; v, fost, 5, 106 
a) ib, s. 244. Cf. 28 and a9 Vic., ib, 
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notice, within a reasonable time, of his repudiation of the part- 
nership.® 

Partner’s liability.—Every partner is liable for all debts 
and obligations incurred while he is a partner in the usual 
course of business by, or on behalf of, the partnership; but a 
person who is admitted as a partner into an existing firm does 
not éheredy become liable to the creditors of such firm for any- 
thing done defore he became a partner.?7 The estate of a partner 
who has died is not, in the absence of an express agreement, liable 
in respect of any obligation incurred by the firm after his death, 
See “ Agency.” Every partner is liable to make compensation to 
third persons in respect of loss or damage arising from the neglect 
or fraud of any partner in the management of the business of 
the firm.’ See ‘ Wegdigence,” ‘' Fraud,” and “ Agency,” p. 42. 

Wrongful employment by rartner-trustee of trust 
property for partnership purposes—-See “ Zrusis and 
Lvrustees.” 

Partner’s power to bind co-partners.—Each partner who 
does any act xecessary for, or usually done in, carrying on the 
business of such a partnership as that of which he is 2 member, 
binds his co-partners to the same extent as if he were their agent 
duly appointed for that purpose. In determining the question of 
the liability of a principal for the act of his agent, the test is— 
was the agent acting within the limits of his authority, or in excess 
of his authority, or in some matter beyond the proper scope of 
the agency. The same test applies when the person songht to be 
rendered liable is a partner. Each partner is an agent only in and 
for the business of the firm, to do such acts as are above- 
mentioned, and therefore his acts beyond that business will not 
bind the firm.9 See ‘ Agency.” If, however, it has been agreed 
between the partners that any restriction shall be placed upon the 
power of any one of them, no act done in contravention of such 
agreement will bind the firm with respect to persons having notice 
of such agreement, eg.: (2) A and B trade in partnership, A 
residing in England, and B in India, A draws a, bill of exchange 
in the name of the firm. B has no notice of the bill, nor is he 
at ail interested in the transaction. The firm is liable on the bill, 
provided the holder did not know of the circumstances under 
which the bill was drawn. (4) A, being one of a firm of solicitors 
and attorneys, draws a bill of exchange in the name of the firm 
without authority. The other partners are not liable on the bill. 
(c) A and B carry on business in partnership as bankers, A sum 
of money is received by A on behalf of the firm, A does not 


" 6) Act TX of r8ze, ss. 247, 248, 8) Act IX of 1872, ss, 249, 261, 250, 
7) SeegC. L. R, ai. 9) 5 A.and E., 883. eae 
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inform B of such receipt, and afterwards A appropriates the money 
tohis ownuse. The partnership is lable to make good the money. 
(¢) A and B are partners. A, with the intention of cheating B, 
goes to a shop and purchases articles on behalf of the firm, such 
as might be used im the ordinary course of the partnership busi 
ness, and converts them to his own separate use, there being no 
collusion between him and the seller. The firm is liable for the 
price of the goods.* 

Annulment of articles of partnership.—Where partners 
have by contract regulated and defined, as between themselves, 
their rights and obligations, such contract can he annulled or 
altered only by cousent of a//7 of them, which consent must either 
be expressed or be implied from a uniform course of dealing, 
ag. A, B and C, intending to enter into partnership, execute 
written articles of agreement, by which it is stipulated that the 
nett profits arising from the partnership business shall be equally 
divided between them, Afterwards they carry on the partnership 
business for many years, A receiving one-half of the nett profi s, 
and the other half being divided equally between Band C. All 
parties know of and acquiesce in this arrangement. This course 
of dealing supersedes the provision in the articles as to the divi- 
sion of profits? With regard to ordinary matters connected with 
the business the decision of a majority is binding. See next 
paragraph. 

Rules determining partner’s mutual relations.—/y che 
absence of any contract to the contrary the relations of partners to 
each other are determined by the following rules :—(z) All part- 
ners are joint owners of all property originally brought into the 
partnership stock, or bought with money belonging to the part- 
nership, or acquired for purposes of the partnership business. 
All such property is called partnership property. The share 
of each partner in the partnership property 1s the value of his 
original contribution, increased or diminished by his share of 
profit or loss ; (2) all partners are entitled to share equally in the 
profits of the partnership business, and must contribute equally 
towards the losses sustained by the partnership ;3 (3) each partner 
has aright to take part in the management of the partnership 
business ; (4) each partner is bound to attend diligently to the 
business of the partnership, and is not entitled to any remunera- 
tion for acting in such business; (5) when differences arise 
as to ordinary matters connected with the partnership business, the 
decision must be according to the opinion of the majority of the 
partners; but no change in the nature of the business of the 
partnership can be made, except with the consent of a// the partners 


x) Act IX of 21872, s, 257. 2) ib., S, 252, 3 See2H, BL, 235, 
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(v. ane) ; (6) no person can introduce a new partner into a firm 
without the consent of all the partners ;+ (7) Dissolution and 
retirement. If, from any cause whatsoever (as by death, retire- 
ment, or expulsion) any member of a partnership ceases to be so, 
the partnership is dissolved as between a// the other members ; (8) 
unless the partnership has been entered into for a fixed term, any 
partner may retire from it at any time. On the giving of notice 
of retirement, the partnership 1s dissolved to this extent that the 
Court will compel the parties to act as partners in a partnership 
existing only for the purpose of winding up the affairs Asa 
partnership of no fixed duration may be dissolved at any time, 
no specific performance will be granted of an agreement to enter 
into such a partnership. See “ Conzract,” p. 168 © (9) where a 
partnership has been entered into for a fixed term, no partner 
can, during such term, retire, except with the consent of all the 
partners, nor can he be expelled by his partners for any cause 
whatever, except by order of Court: as to the principles which 
apply in expelling a partner when a power of expulsion is con- 
ferred by the partnership contract, see “ By-Lazws,” pp, 117, 118, 
and note to p, 118; (10) partnerships, whether entered into for a 
fixed term or not, are dissolved by the death of any partner.’ 
In the absence of an agreement to that effect the representatives 
of a deceased partner have no right to succeed him in the 
firm. As a general rule, however, the executors of a deceased 
partner are entitled to have ihe existing contracts of the firm 
carried out to completion in order to ascertain their testator’s 
share of the profits resulting therefrom, his est ite being liable to 
contribute rateably to the resulting loss, if any.8 Where the 
partners have an account at a banker's, upon the death of one 
partner the survivor has a right to draw cheques upon the part- 
nership account. ‘The death of a partner dissolves the partner- 
ship not only as regards the deceased, but also (unless there is 
some agreement to the contrary) as regards all the other partners. 
A partnership is in all cases dissolved by its business being pro- 
hibited by law.” ’ 

Ifa partnership entered into for a fixed term be con- 
tinued after such term has expired, the rights and obliga- 
tions of the partners will, in the absence of any agreement to the 
contrary, remain the same as they were at the expiration of the 
term, so far as such rights and obligations can be applied toa 
partnership dissolvable at the will of any partner.? 


4) See 9 Bing. 68. 8) L.R., 9 Ch., 336. 

s) x Swanst., p. 508. 9) 8 Ch. Div.,, 444. 

6) Act I of 1877, 8, ar (¢), x) Act IX of 1872, s, 255, 
7) Act IX of 1872, s, 253. 2) ib., 8, 256. 
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Duties of partners.—(z) Partners are bound to carry on the 
business of the partnership for the greatest common advantage, to 
be just and faithful to each other, and to render true accounts and 
full information of all things affecting the partnership to any part- 
ner or his legal representatives. (2) A partner must account to 
the firm for any benefit derived from a transaction affecting the 
partnership. See “ Trusts and Trustees 3 ¢.g., (a) A, B andC 
are partners in trade. C, without the knowledge of A and B, 
obtains for his own sole benefit a lease of the house in which the 
partnership business 1s carried on. A and B are entitled to parti- 
cipate, if they please, in the benefit of the lease.+ (4) A, Band 
C carry on business together in partnership as merchants trading 
between Bombay and London. D, a merchant in London, to 
whom they make their consignments, secretly allows C a share of 
the commission which he receives upon such consignments, in 
consideration of C’s using his influence to obtain the consignments 
for him. Cs liable to account to the firm for the money so re. 
ceived by him. (3) If a partner, without the knowledge and 
consent of the other partners, carries on any business competing 
or interfering with that of the firm, he must account to the firm 
for all profits made in such business, and must make compensation 
to the firm for any loss occasioned thereby.5 


Where there are joint debts due from the partnership, 
and also separate debts due from any partner, the part- 
nership property must be applied in the first instance in payment 
of the debts of the firm, and if there is any surplus, then the share 
of each partner must be applied in payment of his separate debts 
or paid to him. The separate property of any partner must be 
applied first in the payment of his separate debts, and the surplus 
(if any) in the payment of the debts of the firm.® 


When the Court may dissolve partnership.—At the suit 
of a partner the Court may dissolve the partnership in the follow- 
ing cases :—(1) When a partner becomes of unsound mind ; (2) 
when a partner, other than the partner suing, has been adjudicat- 
ed an ingolvent under any law relating to insolvent debtors ; 
(3) when a partner, other than the partner suing, has done any 
act by which the whole interest of such partner is legally transfer- 
red to a third person: 4g., assigning (v. gos?) or suffering his share 
to be taken in execution of a decree; (4) when any partner 
becomes incapable of performing his part of the partnership 
contract; (5) when a partner, other than the partner suing, is 
guilty of gross misconduct in the affairs of the partnership or 


3) See Act IT of 1882, s, 88. 5) Act IX of 1872, ss, 2x7, 258, 259. 
3} 17 Ves., 298. , 6) ib., Ss. 262, ? on : 
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towards his partners; (6) when the business of the partnership 
can only be earried on at a loss.” 

Winding up.—After a dissolution of partnership, the rights 
and obligations of the partners continue in all things necessary 
for winding up the business of the partnership. Where necessary, 
as in cases of mismanagement or misconduct of a partner, the 
Court will appoint a receiver (see “ Recezvers”), Such an appoint- 
ment prevents the partners from taking any part in the winding up. 
The dissolution of a partnership may be brought about either by 
a snit for that purpose or by consent. Where a partnership is thus 
already dissolved a suit may yet be brought for the purpose of 
winding up the dissolved partnership. Where a partner ts entitled 
to claim a dissolution of partnership, or wheie a partnership has 
terminated, the Court may, iz the absence of any contract to the 
contrary, wind up the business of the partnership, provide for the 
payment of its aebts and distribute the surplus according to the 
shares of the parties respectively.® 

Revocation of continuing guarantee by change in 
firm.—A continuing guarantee, given either toa firm or to a 
third person, in respect of the transactions of a firm, is, in the 
absence of agreement to the contiary, revoked as to fu¢ure trans- 
actions by any change in the constitution of the firm to which, or 
in respect of the transactions of which, such guarantee was given? 
See “ Judemnity and Guarantee,” ), 300. 

Notice of dissolution.—Persons dealing with a firm will not 
be affected by a dissolution of which no public notice has been 
given unless they themselves had notice of such dissolution.? 
As regards the general public a public notice is sufficient. But to 
old customers of the firm an express or specific notice by circular 
or otherwise must be given.? 

Adjustment of accounts after dissolution.—Losses must 
be paid, first out of profits, next out of capital, and la~tly by having 
recourse to the partners individually. Theassets should be applied 
in paying (1) the debts and liabilities of the firm tu non-partners ; 
(2) to each partner rateably what is due from the firm to him for 
advances as distinguished from capital ; and (3) to each partner rate- 
ably what is due from the firm to him in respect of capital. (4) 
The ultimate residue, if any, will then be divisible as profit between 
the partners in equal shares, unless the contrary can be shown.3 

7) Act IX of 1872, s. 284, 

8) ib., s. 263, substituted for the original by Act IV of 1886, 

9) aa ae ef. 19 & 20 Vic., cap. 97, 8. 4: (Mercantile Law Amendment 

x) Act IX of 1872, s. 264: 3 Esp., 248. 


2) ILL. R,, 8 Cal, 678, 
3) Lind., 806. 
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The Good-will of a business is part of the assets of the firm, 
and therefore under a provision in the partnership articles for 
valuation of the partnership property, the good-will is matter for 
valuation.4 Onthedeath ofa partner in a firm the good-will does 
not survive to the remaining parmers.5 The sale of the good-will 
of a business does not, in the absence of express covenant, prevent 
the vendor from dealing with the former customers.® 

Assignment of share.—An assignment of a share in a 
partnership concern is not illegal or void as between the parties 
to the assignment, but only so far void as between those parties 
and the other partners as to cause an immediate dissolution of the 
partnership. In other words one partner cannot by assigning his 
share make any one else a partner in his stead with his co-part- 
ners; therefore upon his assigning his share the partnership 
ceases to exist unless the other partners consent to accept the 
assignee as a partner in his place. If they do consent the part- 
nership may continue to be carried on as before. If no assent 
is given by the other partners to the assignment, the assignee is 
upon dissolution at liberty to sue for an account and for distribu- 
tion, not as a partner, but as assignee of the right of his assignor 
in the partnership property.7 

Burden of proof as to relationship in cases of partners, 
etc.—When the question is whether persons are fariners, land- 
lord and tenant, or principal and agent, and it has been shown 
that they have been acting as such, the burden of proving that they 
do not stand, or have ceased to stand, to each other in those 
relationships respectively, is on the person who affirms it. 


4 13 Ch. D., 863: 47 L. J. Ch., 773 

5) 27 Beav., 446. 

6) 5tL. J. Ch. App., 99. But see L, R., 13. Eq., 322: 14 Ch. Div., 596. 
z) IL. R., 10 Cal, 672, Act IX of 1872, s, 253, cl. 6, 

8) Evidence Act, s, 109. 
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AuTHorittes—Act XXIII of 1871: Civil Procedure Code: Act XXI of 1886; 
Act IV of 1882 (Transfer of Property) : Cases cited, 

Olaims for: to whom made.—Any person having a claim 
relating to any pension, or grant of money, or land revenue confer- 
red or made by the British or ayy former Government, should prefer 
such claim to the Collector of the District, or Deputy Commissioner, 
or other officer authorized in this behalf by the Local Government, 
who will dispose of such claim in accordance with the rules pre- 
scribed from time to time by the Chief Revenue authority.? 

Civil suit for pension.—No Civil Court can entertain any 
claim relating to any such pension or grant except upon receiving 
a certificate from the Collector, &c., that the case may be tried. It 
cannot, however, make any order or decreg in any suit by which 
the liability of Government to pay any such pension or grant is 
affected directly orindirectly.2 Thus suits under the Pensions Act 
require sanction ; but if the requisite sanction is obtained before 
decree, the original defect is cured,3 

Pensions for lands held under grants in perpetuity.— 
The provisions in the preceding paragraph do not apply to any 
indém of the class referred to in section 1, Madras Act No. IV of 
1862; or pensions granted by Government previous to 1871 in the 
territories respectively subject to the Lieutenant-Governors of 
Bengal and the North-West Provinces, either wholly or in part, as 
an indemnity for loss sustained by the resumption by a Native 
Government of lands held under sanads purporting to convey a 
right in perpetuity, ‘These pensions are not liable to resumption 
on the death of the recipient, are capable of alienation and descent, 
and may be sued for and recovered in the same manner as any 
other property.+ 

Mode of payment of.—All pensions or grants by Government 
of money or land revenue are payable by the Collector, Deputy 
Commissioner, or other duly authorized officer subject to the rules 
in force, prescribed by the Chief Revenue authority.s 

Commutation.—The Local Government may, with the con- 
sent of the holder, order the whole or any part of his pension, or 
grant of money, or land revenue to be commuted for alump sum 
on such terms as may seem fit.® 

x) Act XXIII of 1871, 5, 5. 4) Act XXIII of 1872, s. 7. 


2} ib,, 8s. 4, 6. Sees, 9, ib. s) ib,s.8& Sees, 9, ib. 
3) LL, R., 8 Cal, qe2, 6) ib,, 5. x0. 
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Pension cannot be attached,—No pension granted or con- 
tinued by Government on political considerations, or on account 
of past services, or present infirmities, or as a compassionate allow- 
ance, and no money due or to become due on account of any stich 
pension or allowance is liable to seizure, attachment, or sequestra- 
tion by process of any Court in British India, at the instance of 
any creditor, for any demand against the pensioner, or in s atisac- 
tion of a decree or order of any such Court.? Stipehds and gratui- 
ties allowed to Civil and Military pensioners of Government and 
political pensions are not liable to attachment or sale whether 
before or after they are actually payable: nor can such stipends 
and political pensions be transferred.2 The above-mentioned provi- 
sions apply to Government pensions only: private pensions can be 
attached as debts; but the sums attached must not be inchoate, 
but arrears existing and definite (v. zost).° 


Assignments in anticipation of pension are void.—All 
assignments, agreements, orders, sales and securities of every kind 
made by the person entitled to any such pension, pay, or allowance 
in respect of any money not payable at or before the making there- 
of, on account of any such pension, pay, or allowance, or for giy- 
ing or assigning any future interest therein are null and void.t 

Rewards to informers.— Whoever proves to the satisfaction 
of the Local Government that any pension is fraudulently or un- 
duly received by the person enjoying the benefit thereof, is entitled 
toa reward equivalent to the amount of such pension for the period 
of six months.? 


Oudh Wasikas.—The allowances known as the Amanat 
Wasthas, the Zamanat Wastkas and the Loan Wastkas are pen- 
sions within the meaning of the Pensions Act,3 

Attachment and transfer of salaries.—The principle 
upon which Courts have held pensions and salaries of public 
officers inalienable, is, either that they are given to keev up the 
dignity of the office, or to ensure a discharge of its duties, And 
it has been held in either case, that it is against public policy to 
assign such a salary.4 A public office cannot be transferred, nor 
can the salary of a public officer, whether before or after it has 
become payables The following is not liable to attachment or sale, 
vis.: (@) The salary of a public officer or of any servant of a 
Railway Company, or local authority to the extent of—(i) the whole 
of the salary where the salary does not exceed Ks. 20 monthly ; 


7) Act XXIII of 1871, s. 12. 1) Act XXIII of 1872, s. 12, 
8) Civ. Pr. Code, s. 266 (g)—(see “A? 2) ‘ib., Ss. 23. 
tachment," p. 72): Act IV of 1882 3) Act XXI of 1886 
(Transfer uf Property), s. 6 (g.) 4) See3 MIL A., 443. 
9) 8B.L.R., r95, 196: 6C.L, R,, 19. 5) Act LV of 1882, s, 6 (7), 
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Gi) Rs. 20 monthly where the salary exceeds Rs. 20, and does not 
exceed Rs, 40 monthly; and (ii!) one moiety of the salary in any 
other case. (4) Any allowance declared bya Governor or Lieute- 
nant-Governor to be exempt from lability to attachment or sale in 
execution of a decree. The particulars mentioned in clause (a) 
are exempt from attachment or sale whether before or after they 
are actually payable.§ 


6) Civ. Pr, Code, s, 266, (4), (#). See ‘' Attachment," p, 72. 
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AuTHoriITrEs—Act I of 1877 (Specific Relief): Act "XV of 1877 (Limitation) : 
Commentaries on the same by H. T. Rivaz: Act IX of 1872 (Contract): 
Criminal Procedure Code: Commentaries on the Limitation Act by M, H, 
Starling, 1886: Act XV of 1882 (Presidency Small Cause Courts) : Cases cited. 
Protection given to possession.— Mere possession of pro- 

perty (moveable or immoveable) is protected by law, quite apart 

from any question of right of ownership. So where (as in a lead- 
ing case) a sweep had found a jewel which he took to a jeweller to 
examine, and the jeweller took the jewel, returning the socket only 
to the sweep, it was held that the latter might maintain an action 
for wrongful detention, and was entitled to the jewel, as the finder 
and possessor thereof, against all the world, except the true 
owner.t So also mere possession of immoveable property is 
protected both in the Civil and Criminal Courts. The relief given 
by the latter is mainly granted to prevent breaches of the peace 
and to secure public tranquillity by obliging owners of property 
to seek the aid of the Courts in establishing their rights instead 
of themselves endeavouring, by private efforts, to enforce them, 

The relief given by both the Criminal and Civil Courts is only 

of a temporary nature, that is, the Courts will only uphold mere 

possession pending the determination of the question of title and 
ownership in a competent Court. If the person who seeks to 

recover the property against the possessor, does not within a 

certain time (fixed by the law of limitation) take steps to obtaina 

decision of the question of title from a competent Court, the righ; 
of the possessor becomes indefeasible by effluxion of time (v. os?), 
Chose in possession—See “ Action and Actionable Claim,” 

. 18, 

: Suits for the possession of immoveable property.— 

If any person is dispossessed without his consent of immoveable 

preperty otherwise than in due course of law, he, or any person 

claiming through him, may, by suit, recover possession thereof, 
notwithstanding any other title that may be set up in such suit. 

No suit of this kind can be brought against the Government, 

There is no appeal from any order or decree passed in such suit, 

nor any revision thereof? The suit must be brought within 

six months of the time when the dispossession occurs.4 This 
provision of the law does not abridge in any way any rights 

p ssessed by a plamtiff, but is intended to give him the nght, 

if illegally dispossessed, to have his possession restored without 


t) See Act I of 1877, s. ro, and post, 3) ib. 
a) Act I of 1877, s. 9. 4) Act XV of 1877, Art. 3. 


POSSESSION, 511 


reference to the title on which he holds, or to that which his 
dispossessor asserts (ze, all the plaintiff is required to do is to 
prove possession). ‘The plaintiff may, if he likes, institute a suit 
in the ordinary course to establish his title to the property and 
to recover possession.’ But land to which the plaintiff fails to 
make out a title cannot be recovered on the ground of previous 
possession merely, except under this section,§ the object of which 
is to discourage proceedings calculated to lead to serious breaches 
of the peace, and to provide against the party who has taken the 
law into his own hand deriving any benefit thereby.7 

Suits for the possession of moveable property,—A per- 
son entitled to the possession of specific moveable property may 
recover the same in the manner prescribed by the Civil Procedure 
Code.2 A special or temporary right to the present possession of 
property is sufficient to support a suit under this section: 2,¢., 
A deposits books and papers for safe custody with B. B loses 
them, and C finds them, but refuses to deliver them to B when 
demanded. B may recover them from C}; subject to C’s right, 
if any, to be compensated for the trouble and expense incurred 
by him to preserve the goods and to find out the owner? See 
“ Bailment.” The following is an instance of a mere temporary 
right of possession: A, a warehouse keeper, is charged with 
the delivery of certain goods to Z, which B takes out of A’s 
possession. A may sue B for the goods.‘ A trustee may sue for 
the possession of property to the beneticial enjoyment of which 
the person for whom he is trustee is entitled.? 

Rights as to letters.—A person who sends a letter to 
another gives that other a qualified property in the letter for the 
purposes of reading and keeping it. But the gift is so restrained 
that beyond the purposes for which the letter was sent, the pro- 
perty is still in the sender. Thus, if the receiver threatens to 
publish a letter, the writer (in whom the copyright is vested) 
may obtain an injunction to restrain him. The receiver of a 
letter may bring an action against the writer to recover it if he 
has got it back into his possession, and withholds it: 6g, A 
receives a letter addressed to him by B. B gets back the letter 
without A’s consent. A has such a property therein as entitles 
him to recover it from B, and of course from any third person.3 


8) Act I of 1877, ss, 8, 9. 9} ib. : s. 168, Act IX of 1872, 

6) ib., 5. 9, v. ante. x) Act Iof 1877, s, 10, 

7) Rivaz's Limitation ao p. 98: «2) ib, 
2 Mad., 313:9 W. R,,602:2W. 3) ib., s. x0, illust, (c): 32 Beay., 462: 
R., 250: 6 Cal. L. R., 249: 2 Ves, and B, }3 2 Swanston: 
8 C. L. R77 LL A, 733 Act 402: 541, J. Ch., 293: x1 C, 


Tof 1877, s. 9. BLN.S,, 139: 54L, J. 
8) Act I of 1877, s, 10, : AEN ede Bee 


512 POSSESSION. 

When possessor may be compelled to specifically 
deliver.—Any person having the possession or control of a 
particular article of moveable property, of which he is not the 
owner, may be compelled specifically to deliver it to the person 
entitled to its immediate possession, in any of the following 
cases :—(a) When the thing claimed is held by the defendant as 
the agent or trustee of the claimant; (4) when compensation in 
money would not afford the claimant adequate relief for the loss 
of the thing claimed: e.g, Z has got possession of an idol belong- 
ing to A’s family, and of which ‘A is the prover custodian, Z 
may be compelled to deliver the idol to A; (¢) when it would be 
extremely difficult to ascertain the actual damage caused by its 
loss: ¢g:, A is entitled to a picture by a dead painter and a pair 
of rare china vases. B has possession of them, ‘The articles are 
of too special a character to bear an ascertainable market value. 
B may be compelled to deliver them to A; (¢) when the posses- 
gion of the thing claimed has been wrongfully transferred from 
the claimant. 4 

Claim to possession of property attached or taken in 
execution—See “ Attachment,” p. 73, and “ Lxecution.” 

Ejectment suits.—In such suits the defendant may have 
nothing but possession on which to rely, and yet will succeed if 
the plaintiff fails to establish his title. The burden of praof lies 
on the plaintiff, who must stand or fall by the strength of his own 
and not by the weakness of the defendant’s title. 

Acquisition of ownership by possession,— Possession is 
evidence of title. Possession without title, if held for the period 
of time and under the conditions prescribed by the law of limita- 
tion, creates title. At the determination of the period limited to 
any person for instituting a suit for possession of any property, 
his right to such property is extinguished.® (1) A suit for pos- 
session of immoveable property, when the plaintiff, while in 
possession of the property, has been dispossessed, or has discon- 
tinued the possession, must be brought within twelve years of 
the date of the dispossession or discontinuance. The plaintiff 
must prove that he was possessed and dispossessed of immove- 
able property within ¢zee/ve years before the time when he filed 
his suit.6 ‘ Dispossession” occurs when a person comes in and 
drives another out of possession. ‘“ Discontinuance” means 
an abandonment of possession by one person followed by the 
actual possession of another person.’ (2) Like suit, when the 

3 Ast RY of verr, a 2 TM oe TER” fags 6 Bone Bec. 

6) Art, rq2, Act XV of 1877 (Limi- Rep,, 129. 

tation); I. L. R., 9 Cal. 744 
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plaintiff has become entitled by reason of any forfeiture or breach 
of condition, must be brought within ‘we/ve years of the time 
when the forfeiture is incurred or the condition is broken.’ 
(3) A suit for possession of immoveable property or any interest 
therein not otherwise specially provided for by the Limitation 
Act, must be brought within ¢welve years of the date when the 
possession of the defendant becomes adverse to the plaintiffs 
Under this article the plaintiff need not (as in the case of suits 
under Art. 142 (v. ane) prove possession within twelve years, but 
as soon as title is shewn in the, plaintiff the defendant must prove 
twelve years’ adverse possession in order to establish his defence.* 
Adverse possession is possession by a person holding the 
land, on his own behalf, or on behalf of some person other than 
the true owner, the true owner having a right to immediate pos- 
session. If by this adverse possession the Statute of Limitation 
is set running, and it continues to run for twelve years, then the 
title of the true owner is extinguished and the person in posses- 
sion becomes the owner. See “ Hasements and Licenses,” 


Procedure where dispute concerning land, etc., is like- 
ly to cause breach of the peace,— Whenever a District Magis- 
trate, a Sub-divisional Magistrate, or Magistrate of the first class is 
satisfied from a Police report or other information that a dispute 
likely to cause a breach of the peace exists concerning any tangible 
immoveable property, or the boundaries thereof, within the local 
limits of his jurisdiction, he may make an order in wiiting, stating 
the grounds of his being so satisfied, and requiring the parties 
concerned in such dispute to attend his Court, in person or by 
pleader, within a time to be fixed by such Magistrate, and to put 
in written statements of their respective claims as respects the fact 
of actual possession of the subject in dispute. The Magistrate 
must then, without reference to the merits of the claims of any such 
parties to a right to possess the subject of dispute, peruse the state- 
ments so put in, hear the parties, receive the evidence produced by 
them respectively, consider the effect of such evidence, take such 
further evidence (if any) as he thinks necessary, and, if possible, 

“decide whether any and which of the parties zs ¢#ex in such 
possession of the said subject. If he decides that one of the 
parties is then in such possession of the said subject, he will 
issue an order declaring such party to be entitled to retain pos- 
session thereof until evicted therefrom in due course of law, and 
forbidding all disturbances of such possession until such eviction, 


8) Act XV of 1877, Art. 243. x) Starling, p. 196. LL. R.,10Cal., 
g) ib., Art. 144: as to suits for pos- 374 
session, by mortgageesand pur- 2) Per Markby, J, 1. L, R., 4 Cal, 


chasers see Arts. 135-138. 329. 
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It is always open to a party so required to attend to show that no 
such dispute as alleged exists or has existed, and the Magistrate 
may thereupon stay all further proceedings.3 

Attachment of property.—If the Magistrate decides that 
neither party is in such possession, or is unable to decide which 
of them is in possession, he may attach the property until a 
competent Civil Court has decided who is the person rightfully 
entitled to possession.* 

Recovery of possession of immoveable property in the 
Small Cause Court.—When any, person has had possession of 
any immoveable property within the local limits of the jurisdic- 
tion of a Presidency Small Cause Court, and of which the annual 
value at a rack rent does not excced Rs, 1,000, as the tenant, or 
by permission of another person, or of some person through whom 
such other claims, and such tenancy or permission has determin- 
ed or been withdrawn, and such tenant or occupier, or any person 
holding under or by assignment from him (hereinafter called the 
occupant), refuses to deliver up such property in compliance with 
a request made to hinf in this behalf by such other person, such 
other person (hereinafter called the applicant) may apply to the 
Small Cause Court for a summons against the occupant, calling 
upon him to show cause why he should not be compelled to deli- 
ver up the property.> Ifthe occupant dves not appear at the time 
appointed, and show cause to the contrary, the applicant, if the 
Count is satisfied that he is entitled to apply under the preceding 
section, is entitled to an order addressed to a bailiff of the Court 
directing him to give possession of the property to the applicant 
on such day as the Court thinks fit to name in the order. Such 
an order justifies the bailiff in entering on the property and giving 
possession. The applicant, if entitled to possession, will not be 
deemed a trespasser for any error in the proceedings: but the 
occupant may sue for compensation,® An application for an order 
by an applicant not entitled is deemed to be an act of trespass, 
even though no possession is taken under the order.? Recovery 
of the possession of any immoveable property under the above- 
mentioned provisions 1s no bar to the institution of a suit in the 
High Court for trying the title thereto.® 

: See Lndex, 
3) Cr, Pr. Code, s, 148. 6) ib., ss. 43—q5, 


4) ib., s. 146. 7) ib, ss. 46, 47. 
5) Act XV of 1882, 8. 41, 42, 8) ib,, s. 49. : 
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A power-of-attorney is a writing authorizing another person 
who, in such case, is called the attorney of the person (or donee of 
the power) appointing him to do any lawful act in the stead of 
another, as to receive rents, debts, to make appearance and appli- 
cations in Court, etc. (v. p. 43). It may be either general or spe- 
cial—to do all acts, or to do some particular act. The nature of this 
instrument is to give the attorney the full power and authority of 
the maker to accomplish the act intended to be performed : some- 
times it is revocable, sometimes not; if it is an authority coupled 
with an interest, ¢.¢., if the attorney 1s authorized to collect debts 
and to pay thereout a dent due to himself, the power cannot be 
revoked to the prejudice of such interest. Revocable poweis may 
be dissolved either by act of party or by operation of law: see 
* Agency,” P. 35.7 

Acts done under power.—The donee of a power-of-attorney 
may, if he thinks fit, execute or do any assurance, instrument or 
thing in and with his own name and signature, and his own seal, 
when sealing is required, by the authority of the donor of the 
power ; and every assurance, instrument and thing so executed 
and done, isas effectual in law as if it had been executed or done 
by the donee of the power in the name, and with the signature and 
seal, of the donor thereof.? 

Payment by attorney without notice of death, etc.— 
Any person making or doing any payment or act in good faith, in 
pursuance of a power-of-attorney, will not be liable in respect of 
the payment or act by reason that, before the payment or act, the 
donor of the power had died, or become lunatic, of unsound mind, 
or bankrupt or insolvent, or had revoked the power, if the fact of 
death, lunacy, unsoundness of mind, bankruptcy, insolvency or 
revocation was not, at the time of the payment or act, known to 
the person making or doing the same.3 This section docs not 
affect any right against the payee of any person interested in any 
money so paid ; and that person has the like remedy against the 
payee as he would have had against the payer, ifthe payment had 
not been made by him. 


rt) Act IX of 1872, s. 202: Wharton's either before or after this Act 
Law Lexicon, comes into foae (24th Feb, 1882). 
2) Act VIlofz882,s,2, This section g) ib,,s.3. This section applies only 
applies to powers-of-attorney to payments and acts made or 


created by instruments execu ted done after this Act comes inta 
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Power-ofattorney of married women.—A_ married 
woman, whether a minor or not, has power as if she were unmarried 
and of full age, by a non-testamentary instrument, to appoint an 
attorney on her behalf for the purpose of executing any non- 
testamentary instrument or doing any other act which she might 
herself execute or do; and the provisions of the Act relating to 
instruments creating powers-of-attorney apply thereto,+ 

Deposit of original instruments in Court.—(a) An instru- 
ment creating a power-of-attorney, its execution being verified by 
affidavit, statutory declaration or other sufficient evidence, may, 
with the affidavit or declaration, if any, be deposited in the High 
Court within the local limits of whose jurisdiction the instrument 
may be. (2) A separate file of such instruments is kept, and any 
person may search that file and inspect every instrument so depo- 
sited and obtain a certified copy of it. (c) A copy of an instrument 
so deposited may be presented at the office, and may be stamped 
or marked as a certified copy, and when so stamped or marked 
becomes and is a certified copy. (@) A certified copy of an instru- 
ment so deposited, is considered, without further proof, sufficient 
evidence of the contents of the instrument and of the deposit 
thereof in the High Court. (e) The fees chargeable for depositing 
powers-of-attorney, searching the file and obtaining copies are 
regulated by the High Courts, Throughout British Burmah the 
Court of the Recorder of Rangoon is for the purposes above- 
mentioned deemed to be a High Court,3 

Form of power—See Appendix, 


4) Act VII of 1882, s.5. This section applies only to instruments executed 
after this Act comes into force. 


5) ib., Ss, 4. This section apphes to instruments creating powers-of-attorney 
either before or after this Act comes into force. 
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AUTHORITIES—Act X of 1865 (Succession): Act V of 1881 (Probate and Ad. 
ministration) : Evidence Act: Act XXI of 1870 (Hindu Wills): Cases cited. 
Nature of.—On the death of a person leaving a will appoint. 

ing an executor, the latter should take steps to prove before a 

competent Court of Justice that the will has been executed by 

the testator, When the will has been duly established, that is 
shown to be the genuine will of the testator, and to have been 
executed by him in a sound mind and with the formalities pre- 
scribed by law (see “ WZ/s”), “ probate” will be given to the exe- 
cutor propounding the will. “Probate” means the copy ofa will 

certified under the seal of a Court of competent jurisdiction, with a 

grant of administration to the estate of the testator.» A grant of 

probate when made is conclusive prpof of a willagainat 

all the world. It may be shown that the grant was revoked (v. 

post), for that is the further act of the same Court; or that it was 

forged, for that shows it was not the act of the Court at all; or 
that it was granted by a Court that had no jurisdiction, for then it 
is a nonentity, But it cannot be shown that the testator was mad, 
or the 2zai/7 was forged, for those facts might have been alleged in 
opposition to the grant of administration. Probate is also con- 
clusive proof of the legal character of the person appointed exe- 
cutor thereof it is a judicial recognition of his executorship, 
authorizing and empowering him to perform all the acts of his 
office in respect of the estate of the deceased. Probate simply 
establishes the fact of the will. Where an application for 
probate of a willis made Joné fide the Court will not go into ques- 
tions of title with reference to the property of which the will pur- 
ports to dispose. The grant of probate does not prejudice the rights 
of any person who claims the property.5 Since the will and not, 
probate is the foundation of the executor’s title, the executor may 
before probate act as effectually in almost all matters relating to, 
his office, as if probate had been granted. Yet probate ia the 
confirmation and authenticated evidence of the execu- 
tor’s title, and the investment of the executor with the character 
which it declares to belong to him and with the full and complete 
powers which attach to his office: for the executor as such, before 
x) Act X of 3865, s. 3: Act V of 3) Evidence Act, s, 41. See “ Fudg- 

I88r, S. 3. ments and Decrees," Dp. 357. 
2) 2Smith, L. C., Se7, See8B.L. 4 See “ Bxecutor." p. 245, 
+y 208, 5) LL R.,4Calri:2C.LR., 577: 
8C, L. R,, 287, 
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obtaining probate, cannot maintain anaction. In the case of the 
wills of persons governed by the Indian Succession Act and Hindu 
Wills Act, no right as executor or legatee can be established in 
any Court of Justice, unless a Court of competent jurisdiction 
shall have granted probate of the will under which the right is 
claimed or letters of administration with copy annexed of authenti- 
cated copy of will proved abroad.7 In the case of the wills of 
persons not so governed (v/z,, Hindus, Mahommedans and Bud- 
dhists not subject to the Hindu Wills Act), ‘it is necessary tq 
obtain either probate or administration or a succession certificate 
before recovery can be had through the Courts of debts due from 
debtors of a deceased person, by any person claiming to be en- 
titled to the effects of a deceased person or to any part thereof? 
The grantee of probate has alone power to sue, or otherwise act 
as representative of the deceased, throughout the province in 
which the same may have been granted, until such probate shall 
have been recalled or revoked.9 The effect of probate when 
granted is to establish the will from the death of the testator and to 
render valid all intermediate acts of the executor as such.* Pro- 
bate like administration may be granted subject to exception, and 
whenever a grant with exception of probate has been made, the 
person entitled to probate of the remainder of the deceased’s 
estate may take a grant of probate of the rest of the deceased’s 
estate :? ¢.¢., a testator appoints one executor for a special purpose, 
or a specific fund only, and another executor for all other purposes; 
the latter may take probate save and except that purpose or fund,3 
To whom granted.—Probate can be granted only to an 
executor appointed by the will.4 It cannot be granted to any 
person who is a minor or is of unsound mind ;5 nor 10 a married 
woman without the previous consent of her husband. When 
several executors are appointed, probate may be granted to them 
all simultaneously or at different times: ¢g. A is an executor of 
B’s will by express appointment, and C an executor of it by im- 
plication. Probate may be granted to A and C at the same time, 
or to A first and then to C, or to C first and then to A. When 
probate has been granted to several executors, and one of them 
dies, the entire representation of the testator accrues to the 
6) Act XXI of 1870 (applies to the 9) Act X of 1855, 5. 260; Act V of 

wills of Hindus, Jainas, Sikhs 1881, s. 82, 

and Buddhists in the Lower x) ib., s. 188: ib,, s, 12. 

Provinces of Bengal and the : ib,, ss, 226, 228: ib., ss. 42, 44. 

towns of Madras and Bombay). 3) Sea “* Administration,” p. 27. 


7) Act X of 1865, ss. 187, 180: Act 4) See‘ Executor,” pp. 246, 247. 
XXI of 1870, s. 2: Act V of 5) Act X of 1865, ss. x81, 1897 Act 


z88r: s. 5, See ' Executor,” V of 188z, ss. 6, 8. 4s 
p. 246. 6} Act X of 1865, s. 183 : this provision 
\8) See" Administration,” pp. at, 26, is not incorporated im Act V of 
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surviving executor or executors.7 If an executor be appointed for 
any limited purpose specified in the will, the probate will be 
limited to that purpose, and if he should appoint an attorney to 
take administration on his behalf, the letters of administration, 
with the will annexed, will accordingly be limited. If an exe- 
cutor appointed generally give an authority to an attorney to 
prove a will on his belialf, and the authority is limited to a parti- 
cular purpose, the letters of administration, with the will annexed, 
will be limited accordingly. ‘The grant follows the terms of the 
power. If the executor to whom probate has been granted has 
died leaving a part of the testator’s estate unadministered, a new 
representative may be appointed for the purpose of administering 
such parc of the estate? Grants of effects unadministered are 
technically called “grants de donis non” ox “de bonis non adminis- 
tratis.” See Administration” and “ Executor.” 

Jurisdiction to grant.—The High Court has concurrent 
jurisdiction with the District Judge in the exercise of all the powers 
conferred upon the District Judges The latter has jurisdiction 
to grant and revoke probate and letters of administration in all 
cases within his district: it must appear that the testator or in- 
testate, as the case may he, had a fixed place of abode, or some 
property within the jurisdiction of the Judge. Tne High Court 
has power to appoint judicial officers to act for the District Judge 
as delegates in mos-contentious cases, Grants may be made by 
delegates if it appear that the testator or intestate, as the case 
may be, at the time of his death resided within the jurisdiction of 
such delegate? 

Procedure. — The Code of Civil Procedure (except where 
otherwise specially provider!) regulates all proceedings of the Dis- 
trict Judge’s Court in relation to probate and administration. In, 
contentious cases the proceedings take, as nearly as may be, the 
form of a regular suit, in which the petitioner for probate or letters 
of administration, as the case may be, is the plaintiff, and the per- 
son who appears to oppose the grant, the defendant. Every order 
made by a District Judge is subject to appeal to the High Court 
under the rules contained in the Civil Procedure Code, applicable 
to appeals,3 

Protection of property until probate or administration 
and otherwise.—Until probate is granted or an administrator is 


7) Act X of 1865, ss, 184, 186: Act V 73. Sections agsA, 24TA, 253A, 

of 1881, SS. 9, II. have been added by the Dis. 
8) ib,, ss, 219, 220: ib, ss, 35, 36. trict Delegates Act (VI of 1882). 
9) ib, s. 229: ib, s, 45. 3) ib., ss. 238, 26x, 263: ib., ss. 55, 
1) ib., s. 264: ib., s. 87. 83, 86. See '' Appeal, Revision, 
2) ib., ss. 235, 240, 241, 235A, 243A, Review and Reference,” 


. 253A: ib, SS. 51, 56, 57, 52, 58, 
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constituted the District Judge within whose jurisdiction any part 
of the property of the deceased person is situate is authorized 
and required to interfere for the protection of such property at 
the instance of any person claiming to be interested therein, and 
in all other cases where the Judge considers that the property 
incurs any risk of loss or damage; and for that purpose, if he 
shall see fit, to appoint an officer to take and keep possession of 
the property.4 See “ Jutestacy,” p. 347. 

Order to produce testamentary papers,—The District 
Judge may order any person to produce and bring into Court any 
paper or writing, being or purporting to be testamentary, which 
may be shown to be in the possession or under the control of such 
person: and if it be not shown that any such paper or writing is 
in the possession or under the control of such person, but there 
is reason to believe that he has the knowledge of any such paper 
or writing, the Court may direct such person to attend for the 
purpose of being examined respecting the same.5 

No probate will be granted until after the expiration of 
seven Clear days from the day of the testator’s death.® 


Application for probate must be made by written petition 
with the will annexed, stating (1) the time of the testator’s death ; 
(2) that the writing annexed is his last will and testament; (3) that 
it was duly executed (see “ Wills”) ; (4) the amount of the assets 
which are likely to come to the petitioner’s hands; (5) that the 
petitioner is the executor named in the will; (6) (when the applica- 
tion is to the District Judge) that the deceased at the time of his 
death, had his fixed place of abode, or had some property 
situate within the jurisdiction of the Judge, or (when the appli- 
cation is to a delegate) that the deceased, at the time of his 
death, resided within the jurisdiction of such delegate ; (7) (when 
the application is toa High Court for probate intended to have 
effect throughout British India) that to the best of the petitioner’s 
belief no such similar application has been made to any other 
High Court, or where such application has been made, the High 
Court to which it was made, the persons by whom it was made, 
and the proceedings (if any) had thereon. The petition must be 
signed and verified in the following form :—* I (A.B.), the peti- 
tioner in the above petition, declare that what is stated therein 
is true to the best of my information and belief.” The petition 
must also be verified by at least one of the witnesses to the will 
(when procurable) in the manner or to the effect following :—‘'I 
(C.D.), one of the witnesses to the last will and testament of the 

4) Act X of 1865,s. 239: this provision 5) ib.,s. 237: Act V of 1881, s, 54. 


is not incorporated in Act Vof 6) ib., s, 258:ib., s. 8, 
1881. . 
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testator mentioned in the above petition, declare that I was 
present, and saw the said testator affix his signature (or mark) 
thereto (as ¢he case may be), (or that the said testator acknowledged 
the writing annexed to the above petition to be his last will and 
testament in my presence).” A person making a false averment in 
any petition or declaration is punishable for giving or fabricating 
false evidence.? In cases wherein the will is written in any 
language other than English, or the language of the Court, a 
translation of the will must be annexed to the petition. An 
application for probate or letters of administration, (see “ Admin- 
istration,”) if duly made and verified, is conclusive for the purpose 
of authorizing the grant of probate or administration, and no 
such grant can be impeached by reason that the testator had 
no fixed place of abode, or no property within the district at the 
time of his death unless by a proceeding to revoke the grant 
if obtained by a fraud upon the Court.® 

Issue of citations.—The Judge or Delegate may examine the 
petitioner in person and require further evidence of the due 
execution of the will or the right of the petitioner to the letters 
of administration as the case may be, and may issue citations 
calling upon all persons claiming to have any interest in the 
estate of the deceased to come and see the proceedings before 
the grant of probate or letters of administration.9 

Caveat on opposition to grant of probate or adminis- 
tration.—Any person intending to offose the grant of probate 
or letters of administration must lodge a caveat with the Judge 
or Delegate. The caveat must be to the following effect :— 
“ Let nothing be done in the matter of the estate of A, B., late of 
sseeeesceeeey Geceased, who died on the v.00. cone Lay Of acrsrvecveeees 
Qh seseveeeesey WUELOUE notice 10 Cr Day Ofcaccccrrecccccnsecsnenseees 
After entry of the caveat no proceeding can be taken on a 
petition for probate or administration until after notice given to 
the person entering the caveat, called the caveator.t No person 
is entitled to oppose the grant of probate or dispute the validity 
of the will who has not got an interest in the estate of the 
deceased? The opposition must be on grounds denying the 
right of the petitioner to a grant, or denying the making or validity 
of the will (see “ Wi//s”), but not on grounds denying the title 
of the testator to the property of which the will purports to dis- 
pose, because the grant of probate does not prejudice the rights 
of any person who claims the property (v. azde).3 ° 

7) See Penal Code, chap. xi, and 1881, ss. 62, 65, 66, 67, 68, 63,61. 

“ Oaths, Huidence and Witness- 9 ib., 8, 250: ib., s. 6g. 
" rt) ib,, ss, 251—253 : ib, 55, 70-72. 


es. 
8) Act X of 186s, ss. e44, 246A, 247, 2) m5 W. R., 352. 
248, 249, 248, 249: Act V of 3) LL. R., 4 Cal, I 
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Form of grant.—-The grant of probate is under the seal of 
the Court and in the following form :—“T...........00. , Judge 
of the District Of........cceesssee , Or Delegate appointed for grant- 
ing probate or letters of administration in [here is inserted the 
limits of the Delegate’s jurisdiction| hereby make known that on 
the.....+. seeeeees Gay Ofsseecscueceeeey i the yeari..... the last will 
Ofstisidseres vane y late Of... cesses , a copy whereof is hereunto an- 
nexed, was proved and registered before me, and that administra- 
tion of the property and credits of the said deceased, and in any 
way concerning his will, was granted to ...........00. , the executor 
in the said will named, he having undertaken to administer the 
same, and to make a full and true inventory of the said property 
and credits, and exhibit the same in this Court, within six months 
from the date of this grant, or within such further time as the 
Court may from time to time appoint, and also to render to this 
Court a true account of the said property and credits within one 
year from the same date, or within such further time as the Court 
may from time to time appoint.4 

Conclusiveness of probate or letters of administration. 
—Probate or letters of administration have effect, over all the 
property and estate of the deceased, throughout the province in 
which the same is or are granted, and are conclusive as to the re- 
presentative title against all debtors of the deceased, and all per- 
sons holding property which belongs to him, and afford full 
indemnity to all debtors paying their debts, and all persons deliy- 
ering up such property to the person to whom such probate or 
letters of administration have been granted: provided that probates 
and letters of administration granted bv a High Court, the Chief 
Court of the Panjab, or the Court of the Recorder of Rangoon 
after the rst April 1875, have, unless otherwise directed by the 
grant, like effect throughout the whole of British India,5 

Separate probate of codicil discovered after grant of 
probate.—If a codicil be discovered after the grant of probate, a 
separate probate of that codicil may be granted to the executor, 
if it in no way repeals the appointment of executors made by the 
will. If diff-rent executors are appointed by the codicil, the pro- 
bate of the will must be revoked, and a new probate granted of the 
will and the codicil together.® 

Copy or draft of lost will.—When the will has been lost 

or mislaid since the testator’s death, or has been destroyed by 
wrong or accident, and not by any act of the testator, and a copy 
or the draft of the will has been preserved, probate may be granted 


4) Act X of 186s, s. 254; Act V of 5) ib., s, 242: ib., s. 50. 
1881, 5. 76. 6) ib., Ss. 185; ib, s, 10. 
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of such copy, or draft, limited until the original or a properly 
authenticated copy of it be produced.7 

Contents of lost or destroyed will.—When the will has 
been lost or destroyed, and no copy has been made, nor the draft 
preserved, probate may be granted of its contents, if they can be 
established by evidence. The contents of a lost will like those 
of any other instrument may be proved by secondary evidence: 
where the contents are not completely proved, probate will be 
granted to the extent to which they are proved.9 But in all cases 
the validity of the execution: must be shown as weil as the sub- 
stance or contents of the will 

Probate of copy where original exists.—When the will 
is in the possession of a person residing out of the province in 
which application for probate is made, who hus refused or neglected 
to deliver it up, but a copy has been transmitted to the executor, 
and it is necessary for the interests of the estate that probate 
should be granted without waiting for the arrival of the original, 
probate may be granted of the copy so transmitted, limited until 
the will or an authenticated copy of it be produced.? 

Administration until will produced.—Where no will of the 
deceased is forthcoming, but there is reason to believe that there 
is a will in existence, letters of administration may be granted, 
limited until the will or an authenticated copy of it be produced.3 

Revocation of grants of probate or administration.— 
The Court possesses and exercises, when it becomes necessary, 
the power of revoking or annulling for just cause any grants of 
probate or letters of administration which it has made “Just 
cause” is (1)—That the proceedings to obtain the grant were de- 
fective in substance: eg. (@) the Court by which the grant was 
made had no jurisdiction ; (4) the grant was made without citing 
parties who ought to have been cited. (2)—That the grant was 
obtained fraudulently by making a false sugyestion, or by conceal- 
ing from the Court something material to the case: eg. (@) the 
will of which probate was obtained was forged or revoked; (4) 
A obtained letters of administration to the estate of B as his 
widow, but it has since transpired that she was never married to 
him. (3) That the grant was obtained by means of an untrue 
allegation of a fact, essential in point of law to justify the grant, 
though such allegation was made in ignorance or inadvertently : 
eg. (a) A has taken administration to the estate of B as if he 


7) Act X of 1865, s, 208: Act V of 1882, s, 24. 
8) 1b., s. 209: ib, s, 25. 2} Act X of 186s, s, azo: Act V of 
9) L.R,., xP, Div, 154, 1881, S, 26, 
x) « Sw. and Tr., 68, 109. See 7 3) ib, s. 2rx: ib, s, 27. 
Cc, L, R., 387. 4) See Administration,” P. 270 


524 PROBATE. 


had died: intestate, but a will has since been discovered ; (4) 
since probate was granted a later will has been discovered. 
(4) That the grant has become useless and inoperative through 
circumstances: ¢g. (a) since probate was granted, a codicil has 
been discovered, which revokes, or adds to, the appointment of 
executors under the will; (4) the person to whom probate was, 
or letters of administration were, granted, has subsequently be- 
come of unsound mind.5 (5) That the person to whom the grant 
was made has wilfully and without reasonable cause omitted to 
exhibit an inventory or account, or has exhibited an inventory 
or account which is untrue in a material respect.6 Adminis- 
tration may be granted pending any suit for obtaining or revoking 
probate, or any grant of letters of administration.7? Persons who 
seek to contest a will must prove an interest (¢g., as legatee) 
sufficient to entitle them to a /ocus standt in the Court.2 Where 
any probate is, or letters of administration are, revoked, all payments 
bond fide made to any executor or administrator under such pro- 
bate or administration before the revocation thereof are, notwith- 
standing such revocation, a legal discharge to the person making 
the same; and the executor or administrator who shall have acted 
under any such revoked probate or administration may retain and 
reimburse himself in respect of any payments made by him, which 
the person to whom probate or letters of administration shall be 
afterwards granted might have lawfully made.9 

Filing of original wills—See “ Wi//s.” 

See “ Administration,” “ Executor,” “ Wills,” “ Intestacy,” and 
dndex, 


5) Act X of 1865, s, 234: Act V of 7) ib., s. 218: ib. s. 34. 
rB8r, Ss. 50. 8) ILL. R., x7 Cal, 48: 2 All, H.C, 
6) ib., s, 234: ib, s. so, added by R,, 268, 
Act VI of 1889, s.2. See ‘‘Du- 9) Act X of 1865, s, 262: Act Vof 
ties of an executor or adminis- 1881, 5. 84, 
trator,” pp. 21 2nd 248, 
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AUTHORITIES—Criminal Procedure Code (Act X of 1882: a8 amended by Acts III 
of 1884, X of 1886, Vand XIV of 1887, land XIII of 1889, III, IV, % and 
XII of 1891): Indian Penal Code: Cases cited. 


History of the Criminal Courts—See /ntroduction, 


Law of Criminal Procedure in British India, All 
offences under the Indian Penal Code must be inquired into and 
tried according to the provisions contained in the Criminal 
Procedure Code: and all offences under any other law must be 
enquired into and tried according to the same provisions, but 
subject to any enactment for the time being in force regulating 
the manner or place of enquiring into or trying such offences,* 
See Jntroduction and “ Offences.” 


Classes of Criminal Courts.—Besides the High Court and 
the Courts constituted under any law other than the Criminal Pro- 
cedure Code, there are five classes of Criminal Courts in British 
India, vzz., the Courts of (1) Session ; (2) Presidency Magistrates ; 
(3) Magistrates of the first class; (4) Magistrates of the sécond 
class; (5) Magistrates of the third class? The following table 
shows the relation of the territorial divisions and the distribution. 
of Courts and officers outside the Presidency-towns (Calcutta, 
Madras and Bombay) :— 


(Hor Table see next page.) 


t) Criminal Procedure Code, s, 5. 2) ib, s. 6. 
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Courts of Presidency Magistrates.—A certain number of 
Magistrates (called Presidency Magistrates) are appointed to bé 
Magistrates for each of the Presidency-towns, and one of such 
persons is appointed to be Chief Magistrate for each such town. 
Every Presiuency Magistrate exercises jurisdiction in all places 
within the Presiuency-town for which he is appointed, and within 
the limits of the port of such town and of any navigable river or 
channel leading thereto, as such limits are defined under the law 
for the time being in force for the regulation of ports and port 
dues. In Bombay the Presidency Magistrate exercises all jurisdic- 
tion which was, prior to 1st April 1877, exercised in that town by 
the Court of Petty Sessions: provided that appeals under the law 
for the time being regulating the municipality of Bombay lie to 
the Chief Magistrate only. The following Courts may pass the 
following sentences :—(1) Courts of Presidency Magistrates and 
Magistrates of the 1st Class—imprisonment up to two years; fine 
up to Rs. 1,000; whipping; (2) Courts of Magistrates of the 
and Class—imprisonment up to six months; fine up to Rs, 200; 
(if specially empowered,) whipping ; (3) Courts of Magistrates of 
the 3rd Class—imprisonment up to one month; fine’up to Rs, 50,4 
District Magistrates in certain local areas are given more extended 
powers.5 . 

Justices of the Peace—See “ Justices of the Peace.” 

Aid and information to the Magistrates and Police, 
and persons making arrests—See “ Arrest,” pp. 67, 68. 

Arrest, escape and re-taking—See “ Arresi,” pp. 67, 68. 

Service of summons.—Every summons is issued in duplicate. 
Every person on whom one of the’duplicates of the summons is 
served personally must, if so required by the serving officer, signa 
receipt therefor on the back of the other duplicate. When the 
person summoned cannot be found, and the summons is left with 
an adult male member of his family or (in a Presidency-town) with 
his servant, the person with whom the summons is left must, if 
so required, sign a receipt on the back of the other duplicate.® 

Proclamation and attachment,—If a person against whom 
a warrant has been issued, absconds or conceals himself so that 
such warrant cannot be executed, the Court may, after publication 
of a proclamation requiring him to appear, order the attachment 
of any property belonging to the proclaimed person.7 

Search-warrants may be issued for the search of a document 
or other thing whose production has been ordered, or of a house 
suspected to contain stolen property, forged documents, ete., or 


3) Cr. Pr. Code, ss, 18—g0, 5) ib., ss. 30—34, 
4) ib,, s. 32. 6) ib., ss, 69, 70. 
7) ib., ss. 87, 88, 
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for the search for persons wrongfully confined—see “ Wrongful 
Conjinement and Restraint.” Persons in charge of closed places 
must allow free ingress thereto, and afford all reasonable facilities 
for search therein. The search must be made in the presence of 
at least two witnesses; the occupant of the place searched may 
attend.’ * 

Security to keep the peace and for good behaviour— 
See “Assault,” p. 70, and “ Rioting, Unlawful Assembly, and 
Affray.” 

Unlawful assemblies—See “Moting, Unlawful Assembly, 
and Affray.” 

Public nuisances—See “ WViisance.” 

Disputes concerning land likely to cause breach of 
the peace—See ‘' Possession,” 

Disputes concerning easements, etc.—See “ Lasements 
and Licenses.” 

Injury to public property.—A Police-officer may of his 
own authority interpose to prevent any injury attempted to be 
committed in his view to any public property, or the removal or 
injury of any public land-mark, or buoy or other mark used for 
navigation, If such injury or removal be done in opposition to 
the Police-officer he is empowered to arrest the offender.9 See 
“ Mischief” 

Complainants and witnesses.—No complainant or witness 
on his way to the Court of the Magistrate is required to accompday 
a Police-officer: and must not be subjected to unnecessary restraint 
or inconvenience, or required to give any security for his appear- 
ance other than his own bond, but recusant complainants and wit- 
nesses may be forwarded in custody.” 

Inquest by Magistrates—See “Coroner and Inguests,” 
pp. 183—185. ; 

Ordinary place of enquiry or trial.—Every offence will 
ordinarily be inquired into and tried by a Court within the local 
limits of whose jurisdiction it was committed.2) When a Native 
Indian subject of Her Majesty commits an offence at any place 
beyond the limits of British India he may be dealt with in respect 
of such offence as if it had been committed at any place within 
British India at which he may be found, provided that the Political 
Agent certify the fitness of inquiry into the charge.3 As to offences 
committed out of British India by European British subjects, see 
“ Europeans and European British Subjects,” p. 233. 
= Cr, Pr, Cade, ss, 96, 98, 100103. 2} ib., 8.177. See ss. 178—187. 

9) ib,, ss. 152, 154. 3) ib., s. 188, See ss, 189, x90, See 
1) ib, 5. 17%. P. 233: 
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Initiation of proceedings.—Except when otherwise specially 
provided, any Presidency, District, and Sub-divisional Magistrate, 
and any other Magistrate specially empowered in this behalf, may 

*take cognisance of any offence—(a) upon receiving a complaint of 
facts which constitute such offence ; (4) upon a Police-report of 
such facts ; (c) upon information received from any person other 
than a Police-officer, or upon his own knowledge or suspicion that 
such offencé has been committed. Except as otherwise specially 
provided no Court of Session can take cognisance of any offence 
as a Court of original jurisdiction, unless the accused has been 
committed to it by a Magistrate.’ The High Court may take 
cognisance of any offence upon a commitment made to it.© The 
Courts are forbidden to take cognisance without previous sanction 
of certain offences, vz. contempt,’ certain offences against the 
State and against public justice,® and offences relating to documents 
given in evidence : sanction is also necessary for the prosecution 
of a Judge and public servant for offences of which they are ac- 
cused as such Judge or public servant.? Further, no Court may take 
cognisance of criminal breaches of contract,* or of defamation,* 
or of the offences of bigamy, fraudulently going through a mock 
marriage, or of deceitfully causing a woman to cohabit with a man 
in the belief that she is lawfully married to him, except upon a 
complaint made by some person aggrieved by such offence 33 nor 
of the offence of enticing away a married woman, or of adultery, 
except upon a complaint made by the husband of the woman, or, 
in his absence, by some person who had care of such woman on 
his behalf at the time when such offence was committed, These 
two last-mentioned offences and the offence of defamation may be 
compounded (v. fast) by the person entitled to complain,§ 

Complaint and issue of summons or warrant.—General- 
ly speaking, the order of proceedings in a prosecution under the 
Code is as follows. The Magistrate, upon complaint being 
made, examines the complainant.® If, after such examination and 
after considering the results of any investigation which may have 
been made, the Magistrate is of opinion that there is no sufficient 

eround for proceeding he may dismiss the complaint ;? otherwise 


S a . 
he will proceed with the trial. Cases are of two kinds—warrant 


4) Criminal Procedure Code, s, 19r, x) See “ Afasters, Servants and Ap- 


gs), ib., 8. 193+ prentices,” 
6)" ib., 5, 194. 2) See ' Defamation.” 
7) See! Public Servants and Public 3) See‘ Marriage,’ p. 417, 
Duties.” 4) See “ Marriage,” pp. 417-419. 
8) See '' Oaths, Evidence and Wit» 5) Cr. Pr. Code, ss, 195-199 and 
HESSES, é Sa 3450 
g) See ‘' Public Servants and Public 6) ib., agen 
Duties.” 7) ib., S 203. 
8) ib., s. 204. 
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cases and summons cases: A “warrant case” means a case 
relating to an offence punishable with death, transportation, or 
imprisonment for a term exceeding six months; a “summong 
case” means a case relating to an offence not so punishable? 
If the case appears to be one in which a summons should issne . 
in the first instance, the Magistrate will issue a summons for the 
attendance of the accused. If the case appears to be a warrant 
case he may issue a warrant, or, if he think fit, a summons for 
causing the accused to be brought or to appear at a certain time 
before him or before some other Magistrate having jurisdiction, 
The Court has also power to issue a warrant in lieu of, or in 
addition to, a summons: (4) if either before the issue of the sum- 
mons, or after the issue of the same, but before the time fixed 
for the appearance of the person summoned, the Court sees 
reason to believe that he has absconded or will not obey the 
summons; or (6) if at such time he fails to appear, and the 
summons is proved to have been duly served in time to admit 
of his appearing in accordance therewith, and no reasonable 
excuse is offered for such failure.2 Whenever a Magistrate issues 
a summons, he may, if he sees reason to do so, aispense with 
the personal attendance of the accused, and permit him to appear 
by his pleader. But the Magistrate may, in his discietion, at any 
stage of the proceedings, direct the personal attendance of the 
accused, and, if necessary, enforce such attendance.3 The pro- 
cedure of the trial differs according as the case is a warrant case 
ora summons case. Where charges are of two offences—one a 
summons case, and the other a warrant case—the procedure wil] 
be that prescribed for the trial of warrant cases,+ 


Trial of summons cases by Magistrates.—The following 
is the procedure observed in the trial of summons cases (v. 
anie), or cases relating to lesser offences, When the accused 
appears the particulars of the offence of which he is accused js 
stated to him, and he is asked if he has any cause to show why 
he should not be convicted ; it is not necessary to frame a formal 
charge. If the accused admits that he has committed the offence, 
his admission is recorded; and if he shows no sufficient cause why 
he should not be convicted, the Magistrate will convict him ac- 
cordingly. If the accused does not make such admission, the 
Magistrate proceeds to hear the complainant (if any), take the 
evidence of the prosecution, hear the accused, and take all such 
evidence as he produces in his defence, The Magistrate may, on 
the application of the complainant or accused, issue process to 

9) Criminal Procedure Code, s, 4, 3} ib., 8S. 205, 
4. 


1) ib,, s, 204, T. L. R., xx Cal, gz, 
2) ib,, §, go. 
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compel the attendance of any witness or the production of any 
document or other thing. The Magistrate may, before summoning 
any witness on such application, require that his reasonable ex- 
penses incurred in attending for the purposes of the trial be de- 
posited in Court. As to the trial of European British subjects, 
see “ Europeans and European British Subjects,” p, 231.5 If the 
Magistrate, upon taking evidence and (if he thinks fit) examining 
the accused, find the accused not guilty, he will record an order 
of acquittal; if he finds the accused guilty, he will pass sentence 
upon him.§ ' 

A Magistrate may convict the accused of any offence (triable 
asa summons case) which, from the facts admitted or proved, he 
appears to have committed, whatever may be the nature of the 
complaint or summons. If the summons has been issued on 
complaint, and the complainant does not appear, the Magistrate 
may acquit the accused, unless for some reason he thinks proper 
to adjourn the hearing of the case to some other day. If a com- 
plainant, at any time before a final order is passed, satisfies the 
Magistrate that there are sufficient grounds for permitting him 
to withdraw the complaint, the Magistrate may permit him to 
withdraw the same, and will thereupon acquit the accused. In 
any case instituted otherwise than on complaint, a Presidency 
Magistrate or Magistrate of the first class, or any other Magis- 
trate so empowered, may stop the proceedings at any stage 
without pronouncing any judgment either of acquittal or convic- 
tion, and may thereupon release the accused.? As to frivolous 
or vexatious accusations (v fost.) 

Trial of warrant cases by Magistrates.—The following 
is the procedure observed in the trial of warrant cases (v. azte) 
or cases relating to graver offences, When the accused appears 
the Magistrate proceeds to hear the complainant (if any) and 
takes all such evidence as may be produced in support of the 
prosecution, The Magistrate ascertains from the complainant, 
or otherwise, the names of any persons likely to be acquainted 
with the facts of the case, and to be able to give evidence for the 
prosecution, and summons to give evidence such of them as hé 
thinks necessary. If upon taking evidence and making such 
examination (if any) of the accused as the Magistrate thinks 
necessary, he finds that no case against the accused has been 
made out which, if unrebutted, would warrant his conviction, the 
Magistrate must discharge him: the Magistrate may also dis: 
charze the accused at any previous stage of the case if for 
reasons to be recorded by such Magistrate, he considers the 


5) Cr, Pr. Code, ss. 241244, 451A, 6) ib,,s, 245. 7) ibs, s8y., 5-249. 
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charge to be groundless. If where evidence and examination 
have been taken and made, the Magistrate is of opinion that 
there is ground for presuming that the accused has committed 
an offence, which such Magistrate is competent to try, and 
which, in his opinion, could be adequately punished by him 
(v. ante, p. 527,) be will frame in wnting a charge against the 
accused.’ The charge is then read and explained to the accused, 
and he is asked whether he is guilty or has any aefence to make. 
If the accused pleads guilty, the Magistrate records the plea, 
and may, in his discretion, convict him thereon, If the accused 
refuses to plead or does not plead, or claims to be tried, he is 
called upon to enter upon his defence and to produce his evi- 
dence, The accused is allowed, at any time while he is making 
his defence, to recall and cross-examine any witness for the 
prosecution present in the Court or its precincis, As to the 
trials of European British subjects, see “Hurvopeans and European 
British Subjects,” p. 231. If the accused puts in any written 
statement the Magistrate will file it with the record.» If the ac- 
cused applies to the Magistrate to issue any process for compelling 
the attendance of any witness (whether he has or has not been 
previously examined in the case) for the purposes of examination 
or cross-examination, or the production of any document or other 
thing, the Magistrate must issue such process unless he considers 
that such application should be refused on the ground that it is 
made for the purpose of vexation or delay, or for defeating the 
ends of justice. The Magistrate may, however, before summon- 
ing any witness on such application, require that his reasonable 
expenses incurred in attending for the purposes of the trial be 
deposited in Court? If in any case in which a charge has been 
framed, the Magistrate finds the accused not guilty he will record 
an order of acquittal: if he finds the accused guilty he will pass 
sentence upon him. When the proceedings have been instituted 
upon complaint and the complainant is absent, and the offence 
may be lawfully compounded (v. osz), the Magistrate may, in his 
discretion, at any time before the charge has been framed, dis- 
charge the accused.? 

Summary trials.—The District Magistrate and any Magis- 
trate of the First Class so empowered, and any Bench of Magis- 
frates invested with the powers of a Magistrate of the First Class 
and so empowered, may try, in a summary way, certain specified 
offences.3 Benches of Magistrates with secend or thiru-class 
powers may also be empowered to try summarily certain specified 

8) Criminal Procedure Code, ss, 252-254. 2) ib., ss. 258, 2x0, 
g) 1b,, 88, 255, 256. 3) Sees, 260, ib, 
3) ib, S. 257, 
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offences, amongst others offences against Municipil Acts, 
and the conservancy-clauses of Police Acts, punishable only 
with fine, or with an imprisonment for a term not excecding one 
month,t In summary trials the procedure prescribed for sum- 
mons cases is followed in summons cases, and the procedure 
prescribed for warrant cases‘ is followed in warrant cases, except 
as is otherwise specially provided. No sentence, however, of 
imprisonment for aterm exceeding three months can be passed in 
the case of any conviction in a summary trial. Moreover, in 
cases where no appeal lies, the evidence of the witnesses need 
not be recorded, nor a formal charge framed. In appealable 
cases the only record is the judgment embodying the substance 
of the evidence and certain particulars which are required to be 
entered in both appealable and non-appealable cases,5 
Commitment for trial to High Court or Sessions Court. 
—Certain classes of Magistrates are empowered in cases triable 
exclusively by the High Court or Sessions Court, or which in their 
opinion ought to be tried by such Court, to make a preliminary in- 
quiry, and then to commit the offender for trial to the High Court 
or Court of Session, asthe case may be. The following is the pro- 
cedure in such inquiries. When the accused appears, the Magistrate 
proceeds to hear the complainant (if any), and takes the evidence in 
support of the prosecution or on behalf of the accused: He may 
also issue process for the production of further evidence.6 When ihe 
evidence has been taken, and he has examined the accused for the 
purpose of enabling him to explain any circumstances appearing 
in the evidence against him, the Magistrate must, if he finds that 
there are not sufficient grounds for committing the accused person 
for trial, discharge him, unless it appears to the Magistrate that 
such person should be tried before himself or some other Magis- 
trate, in which case he will proceed accordingly. A Magistrate 
may, however, discharge the accused at any previous stage of the 
case, if he considers the charge to be groundless. When upon 
such evidence being taken and such examination (if any) being 
made, the Magistrate finds that there are sufficient grounds for 
committing the accused for trial, he will frame a charge declaring 
with what offence the accused is charged. As soon as the charge 
has been framed, it is read and explained to the accused, and a 
copy thereof must, if he so requires, be given to him free of cost, 
The accused is required to give in a list of his witnesses: if the 
commitment is to the High Court the accused may give, at any 
time before his trial, a further list to the Clerk of the Crown. The 
Magistrate may, in his discretion, summon and examine any wit- 
ness named in the list of the accused. The Magistrate may then 


4) Cr, Pr, Code, s, 261. 5) ib,, ss, 262—264, 6) ib., ss, 206—208, * 
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make an order committing the accused for trial hy the High Court 
or Sessions Court, as the case may be.7 A commitment once 
made by a competent Magistrate can be quashed by the High 
Court only, and only on a point of law. Complainants and wit- 
nesses for the prosecution and defence, whose attendance before 
the Court of Session or High Court is necessary, and who appear 
before the Magistrate, must execute bonds binding themselves to 
be in attendance when called upon by the Sessions Court or High 
Court, to prosecute or give evidence as the case may be. If any 
complainant or witness refuses 1o-attend to execute the bond he 
may be detained in custody until he executes such bond, or until 
his attendance is required at the High Court or Sessions Court, 
when the Magistrate must send him in custody to the High 
Court or Sessions Court, as the case may be.2 Subject to the 
provisions regarding the taking of bail, the Magistrate must, unuit 
and during the trial, commit the -accused to custody. If the 
offence is bailable the Magistrate must admit the accused to bail, 
unless he thinks fit, instead of taking bail, to discharge him on 
executing a bond without sureties for his appearance. The 
High Court or Sessions Court may, however, in any case, direct 
that any person be admitted to bail? See “Baz2.” 

Trials before High Courts and Sessions Courts.—Al} 
trials before a High Court (including the Chief Court of the 
Punjab and the Court of the Recorder of Rangoon) are by Jury, 
and all trials before a Court of Sessionare either by Jury, or with 
the aid of assessors? When the Court is ready to commence the 
trial, the accused is brought in and the charge is read out in Court 
and explained to him, and he is asked whether he is guilty of the 
offence charged, or claims to be tried. If the accused pleads 
guilty, the plea is recorded, and he may be convicted thereon. 
Hf the accused refuses to plead or claims to be tried, the Court 
proceeds to choose jurors or assessors, and to try the case.3 See 
“ Jury and Jurors.” When the jurors or assessors have been chosen, 
the prosecutor opens the case, reading the description of the offence 
charged, and stating shortly by what evidence he expects to prove 
the guilt of the accused. The examination of the accused recorded 
before the committing Magistrate is then tendered by the pro- 
secator and read as evidence. When the examination of the wit- 
nesses for the prosecution is concluded, the accused is asked 
whether he means to adduce evidence. If he says he does not, 
the Lrosecutor sums up the case ; and if the Court considers that 
‘there is no evidence that the accused committed the offence, it 


7) Cr. Pr. Code, ss, 209—273. 2) ib., ss, 266-—268, 
8) ib,, 5, arg, 3) ib., ss, 271, 272, 
9) ib., s, 217. 4) ib,, ss, 286, 287, 
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may then, in a case tried with the aid of assessors, record a find- 
ing, or, in a case tried by jury, direct the jury to return a verdict 
of not guilty. If the accused says that he means to adduce evi- 
dence, and tbe Court considers that there is evidence that he com- 
mitted the offence, or if, on his saying that he does not mean to 
adduce evidence, the prosecutor sums up his case, and the Court 
considers that there is evidence that the accused committed the 
offence, the Court will call upon the accused to enter on his defence,5 
The accused or his pleader then opens his case, stating the facts or 
law on which he intends to rely, and making such comments as he 
tninks necessary on the evidence for the prosecution. He then 
examines his witnesses (if any} and after their cross-examination 
and re-examination (if any) sums up his case. If the accused has 
stated, when asked, that he means to adduce evidence, the pro- 
secutor is entitled to reply.7 In cases tried by jury, when the case 
for the defence affd the prosecutor’s reply (if any) are concluded, 
the Court will proceed to charge the Jury, summing up the evidence 
for the prosecution and defence, and laying down the law by which 
the Jury are to be guided. The Jury then return their verdict or 
the verdict of the majority through the mouth of their foreman.® 
Whenever the Jury disagrees, and is discharged, the accused is 
detained in custody or on bail, and will be tried by another Jury, 
unless the Judge considers that he should not be re-tried, An entry 
made by the Judge to such effect operates as an acquittal.9 When, 
in a case tried with the aid of assessors, the case for the de- 
fence and the prosecutor’s reply (if any) are concluded, the Court 
sums up the evidence for the prosecution and defence, and then 
requires each of the assessors to state his opinion orally, and re- 
cords such opinion. The Judge then gives judgment, but, in 
doisg so, is not bound to conform to the opinions of the assessors. 
See “ Jury and Jurors.” 

Right of accused to be defended,—Every person accused 
before any Criminal Court may of right be defended by a pleader.? 
“Pleader” with reference to any proceeding in Court means a plea- 
der authorized by Act XVIII of 1879 (see “Legal and Medical 
Practitioners”) to practise in such Court and includes (x) an advo- 
cate, a vakil and an attorney of the High Court so authonized ; 
and (2) any mukhtar or other person appointed with the permis- 
sion of the Court to act in such proceeding.3 
’ Compounding offences.—Certain offences may by certain 
persons be compounded (see Appendix). The composition of an 
offence has the effect of an acquittal of the accused. When any 
offence is compoundable, the abetment of such offence, or an 


5} Cr, Pr. Code, s, 289. 7) ib., s, 292. 9) ib. s. 308. 2) ib., s. 340, 
6) ib., 8. 290, 8) ib. ss, 297, gor, x) ib, s. 309. 3) ibs. 4s 
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attempt to commit such offence (when such attempt is itself an 
offence) may be compounded ih like manner. When the person 
who would otherwise be competent to compound is a minor, an 
idiot or a lunatic, any person competent to contract on his behalf 
may compound such offence. No offence not mentioned in the 
table may be compounded.+ If the offence is compoundable, a 
Magistrate has no discretion to refuse to allow a complaint to be 
withdrawn.5 

Judgment of Oriminal Court—See “/udements and 
Decrees.” ° 

Suspension, remission, and commutation of sentences, 
—When any person has been sentenced to punishment for an 
offence, the Governor-General in Council or the Local Govern- 
ment may, at any time, suspend the execution of the sentence, 
ot remit the whole or any part of the punishmené to which he has 
been sentenced, and may also commute the punishment.® 


A person once convicted or acquitted may not be tried 
again for the same offence.—But the dismissal of a complaint, 
the stopping of proceedings when there is no complainant,7 or the 
discharge of the accused is not an acquittal. Nor is an entry 
made on a charge by a Judge of the High Court before the com- 
mencement of atrial that the charge or any portion of it is clearly 
unsustainable, an acquittal,® 

Appeal.— Unless otherwise specially provided, no appeal lies 
from any judgment or order of a Criminal Court (v. dost),9 An an- 
peal may lie on a matter of fact as well as a matter of law, except 
where the trial was by Jury, in which case the appeal lies on a 
matter of law only. The alleged severity of a sentence 1s deemed 
a matter of law.? Except in the case of an appeal by Government 
against a judgment of acquittal passed by an Appellate Court, and 
in the cases subject to reference and revision,? judgments and orders 
passed by an Appellate Court upon appeal are finals An appeal 
from the sentence ofa Magistrate of the Second or Third Class or 
Sub-divisional Magistrate of the Second Class hes to the District 
Magistrate, The District Magistrate may transfer the appeal 
to a First Class Subordinate Magistrate. An appeal from the sen- 
tence of an Assistant Sessions Judge, a District Magistrate, or 
other Magistrate of the First Class lies to the Court of Session : 
provided that (2) when in any case an Assistant Sessions Judge or 
a District Magistrate passes any sentence which is subject to the 


4) Cr. Pr, Code, s. 345 9} b., §. 404, 
5) W.N., 1886, p, 167. x) ib., s. 418 
6) Cr. Pr. Code, ss. 40x, 402. A See Cr. Pr. Code, Chap. XXXII, 
»7) Vii S. 249, ante, ib., S. 430. 
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confirmation of the Court of Session, every appeal in such case lies 
to the High Court, but must not be presented until the case has 
been disposed of by the Court of Session ; (4) any European British 
subject so convicted may, at his option, appeal either to the High 
Court or the Court of Sessions Any person convicted on a trial 
held by a Sessions Judge, or an Additional, or a Joint Sessions 
Judge, may appeal to the High Court. Any person convicted 
on a trial held by a Presidency Magistrate may appeal to the 
High Court if the Magistrate has sentenced him to imprisonment 
for a term exceeding six months or to fine exceeding Rs. 200.7 
Nothwithstanding anything hereinbefore mentioned no appeal lies 
in petty cases, that is cases in which a Court of Session, or the 
District Magistrate or other Magistrate of the First Class passes a 
sentence of imprisonment not exceeding one month, or of fine 
not exceeding Rs. 50 only, or of whipping only ; nor from sum- 
mary convictions (v. azée) in which a Magistrate passes a sen- 
tence of imprisonment not exceeding three months only, or of fine 
not exceeding Rs. 200 only, of of whipping only. The Local 
Government may direct the Public Prosecutor to present an appeal 
to the High Court from an original or appellate order of acquittal 
passed by any Court other than a High Court9 

Petition of appeal.—Every appeal must be made in the form 
of a petition in writing presented by the appellant or his pleader 
and must (unless the Court otherwise directs) be accompanied by 
a copy or judgment of the order appealed against, and, in cases 
tried by a Jury, a copy of the heads of the charge recorded. As 
to the period of limitation within which appeals must be brought, 
see Appendix and “ Limitation,” 

Suspension of sentence pending appeal—See “ Bazi,” 
Pp. 79. 

Release of appellant on bail—See “ ‘Baii,” p. 79. 

Abatement of appeals,— Every appeal by Government 
against-a judement of acquittal (v. ave) finally abates on the 
death of the accused, and every other appeal abates on the death 
of the appellant:? but the death of the offender does not dis- 
charge from the liability to pay a fine imposed on him any 


5) Cr. Pr, Code, s, 408. See p. 233, Sessions Judge, or a Magistrate 
6) ib., 8.410, Sees. 412, ib, (not being a Presidency Magis- 
7) ib, s.4tz, Sees, 412, 1b, trate) is appealable either to the 
8) ib., ss. 473, 414. An appeal may High Court or Court of Session, 
be brought when any two or at the option of the person sen~ 
more punishments are combined. tenced (ib,, ss, 416, 408), See 
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property which would after his death be legally liable for his 
debts.3 

Criminal proceedings against Europeans and Ameri. 
cans—See “ Europeans and European British Subjects.” 

Trial of lunatics—See Chapter XXXIV of the Criminal 
Procedure Code. 

Procedure in certain cases of contempt—See “ Contempt 
of Court and Contempt af Authority of Public Servants,” p. 148. 

Witness refusing to answer, etc.—See pp. 148, 140. 

Maintenance of wives and children—See “ Husband and 
Wife,” Bp. 299, 300. 

Directions in the nature of a habeas corpus—See 
* Flabeas Corpus.” 

Bail—See “ Bail.” 

Destruction of libellous and other matter.—On a con- 
viction for selling, or having in possession for sale, obscene books, 
etc.; printing or engraving matter knowing it to be defamatory ; 
or selling or offering for sale stich printed or engraved matter 
with such knowledge, the Court may order the destruction of all 
the copies of the thing in respect of which the conviction was 
had, and which are in the custody of the Court, or remain in the 
possession or power of the person convicted. The Court may, in 
like manner, on a conviction for—(1) adulteration of food or drink 
intended for sale so as to make it noxious ; (2) selling or offering 
or exposing for sale such food or drink with knowledge of its state; 
(3) adulteration of drugs ; (4) selling, or offering or exposing for 
sale such adulterated drugs:—order the food, drink, drug or medi- 
cal preparation, in respect of which the conviction was had, to be 
destroyed.+ 

Transfer of criminal cases.—The High Court may transfer 
a case, oritselt try it, whenever it appears to it—(a) that a fair and 
impartial inquiry or trial cannot be had in any Criminal Court 
subordinate to it; or (4) that some question of law of unusual 
difficulty, is likely to arise ; or (c) that a view of the place, in or 
near which any offence has been committed may be required for 
the satisfactory inquiry into or trial of the same; or (@) that an 
order of transfer will tend to the general convenience of the parties 
or witnesses ; or (¢) that such an order is expedient for the ends of 
justice.5 

Expenses of complainants and witnesses.—Subject to 
any rules made by the Local Government, any Criminal Court 
may order payment, on the part of Government, of the reasonable 
expenses of any complainant or witness, attending fur the purpose 


3) Penal Code, s. 70. 5) ib,s.526, See Chap, XLIV, ib, 
4) Cr. Pr, Code,’s. 52, 
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of any inquiry, trial or other proceeding before such Court under 
the{Criminal Procedure Code.§ 

Powers to compel restoration of abducted females— 
See “ Habeas Corpus,” p. 281. 

Power of Court to pay expenses or compensation out 
of fine.— Whenever a Criminal Court imposes a fine, or confirms 
in appeal, revision or otherwise, a sentence of fine, or a sentence 
of which fine forms a part, the Court may when passing judgment 
order the whole or any part of the fine recovered to be apnlied-— 
(a) in defraying expenses properly incurred in the prosecution ; 
(#) in compensation for the injury caused by the offence commit- 
ted, where substantial compensation is, in the opinion of the 
Court, recoverable by civil suit, At the time of awarding compen- 
sation in any subsequent civil suit relating to the same matter, the 
Court will take into account any such sum paid or recovered as 
compensation,7 

Copies of proceedings.~—If any person affected by a judg- 
ment or order passed by a Criminal Court desires to have a copy 
of the Judge’s charge to the Jury, or of any order or deposition or 
other part of the record, he must, on anplying for such copy, be 
furnished therewith : provided that he pay for the same, unless the 
Court for some special reason thinks fit to furnish it free of cost.® 

Compensation to person groundlessly given in charge 
in Presidency-town,—The person causing arrest may be order- 
ed to pay to the person so arrested a sum (not exceeding Rs. 50) 
as compensation for his loss of time and expenses in the matter. 

Cases in which Judge or Magistrate is personally 
interested.—No Judge or Magistrate can, except with the per- 
mission of the Court to which an appeal lies from his Court, try 
or commit for trial any case to or in which he is a party or person- 
ally interested, and no Judge or Magistrate can hear an appeal 
from any judgment or order passed or made by himself. A Judge 
or Magistrate is not deemed to be a parly or personally interested 
to, orn any case, merely because he is a Municipal Commissioner.9 

Officers concerned in sales—See “ Public Servants and 
Public Duties.” 

Frivolous or vexatious accusations,—If in any case insti- 
tuted by complaint, or upon information given to a Police-officer, 
or to a Magistrate, a person is accused before a Magistrate of any 
offence triable by a Magistrate, and the Magistrate by whom the 
case is tried discharges or acquits the accused, and is satisfied that 
the accusation against him was frivolous or vexatious, the Magis- 


6) Cr. Pi. Code, s. 544. 5} ib., 8. 548. 
7) tb, 88. 545, 545, 9} ib, S. 5550 
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trate may direct the person upon whose complaint or information 
the accusation was made to pay to the accused, or to each of the 
accused where there are more than one, such compensation, not 
exceeding Rs. 50, as the Magistrate thinks fit. At the time of 
awarding compensation in any subsequent civil suit relating to the 
same matter, the Court will take into account any such compensa- 
tion paid or recovered.* 
See “ Offences” and Index, 


x) Cr. Pr. Code, s, 560; added by Act IV of 1891. Sees, 2, ib, 


PUBLIC SERVANTS AND PUBLIC DUTIES. 


AUTHORITIES—Act XVIII of 1850: Act Vof 186r: 21, 22 View cap. 106: Civil 
Procedure Code: Act I of 1877 (Specific Relief): Indian Penal Code: Act XV 
of 1889: Criminal Procedure Code: 33 Geo. ITI, cap. 52: 3and 4 Will, IV, 
cap, 85; Reg. I of 1803: Reg, II of 1803: Act XV of 1848: Mayne's Penal 
Code: Act XXXVII of 1850: Act XV of 1882: Cases cited. 

“Public Servant’? means any of the following persons, 
namely: (1) Every Covenanted Servant of the Queen ; (2) Every 
Commissioned Officer in the Military and Naval Forces of the 
Queen while serving under the Government of India, or any 
Government; (3) Every Judge; (4) Every Officer of a Court of 
Justice whose duty it is, as such officer, to investigate or report 
on any matter of law or fact, or to make, authenticate, or keep 
any document, or to take charge or dispose of any property, or 
to execute any judicial process, or to administer any oath, or to 
interpret, or to preserve order in the Court, and every person 
specially authorised by a Court of Justice to perform any of such 
duties ; [(5) Every Juryman, Assessor, or Member of a Punchayet’ 
assisting a Court of Justice or public servant] ; [(6) Every arbitra- 
tor or other person to whom any cause or matter has been referred 
for decision or report by any Court of Justice, or by any other 
competent public authority] ; (7) Every person who holds any 
office by virtue of which he is empowered to place or keep any 
person in confinement ; (8) Every Officer of Government whose 
duty it is, as such officer, to prevent offences, to give information 
of offences, to bring offenders to justice, or to protect the public 
health, safety, or convenience ; (9) Every Officer whose duty it is, 
as such officer, to take, receive, keep, or expend any property on 
behalf of Government, or to make any survey, assessment, or con- 
tract on behalf of Government or to execute any revenue process, 
or to investigate, or to report on any matter affecting the pecuniary 
interests of Government, or to make, authenticate, or keep any 
document relating to the pecuniary interests of Government, or to 
prevent the infraction of any law for the protection of the pecuni- 
ary interests of Government, and every officer in the service or 
pay of Government, or remunerated by fees or commission for the 
performance of any public duty; [ (10) Every Officer whose duty 
it is, as such officer, to take, receive, keep, or expend any property, 
to make any survey or assessment, or to levy any rate or tax for 
any secular common purpose of any village, town, or district, or 
to make, authenticate or keep any document for the ascertaining 
of the rights of the people of any village, town, or district, A 


542 PUBLIC SERVANTS AND PUBLIC BUTIES. 


Municipal Commissioner is thus a publicservant.] Persons falling 
under any of the above descriptions are public servants, whether 
appointed by Government, or not ; wherever the words “ public 
servants ” occur, they will be understood of every person who is in 
actual possession of the situation ofa public servant, whatever legal 
defect there may be, in his right to hold that situation.t 


Public officer.—The definition of a “ public officer,” as given 
by the Civil Procedure Code, is the same as that given by the 
Penal Code (v. ave) of a “ public servant,” with the exception of 
those portions which have been included in brackets (v. anze) and 
which form no part of the definition of a “ public officer,”? 


Protection of judicial officers.—No Judge, Magistrate, or 
Justice of the Peace, Collector, or other person acting ju iicially, 
is liable to be sued in any Court for any act done or ordered to be 
done by him in the discharge of his judicial functions, whether or 
not within the limits of his jurisdiction, provided that he, at the 
time, in good faith, believed himself to have jurisdiction to do or 
order the act complained of.3 The mere fact of his being a Judge, 
&c., is not sufficient : he must be acting judicially to be entitled 

, to the protection of the Act.4 If the officer acted judicially within 
his jurisdiction no action lies :5 if he acted without jurisijiction, no 
action lies unless he did not in good faith believe himself to have 
jurisdiction, A Judge, &c., is not only liable when he knows he 
has not jurisdiction, but also where he has the means of such 
knowledge at his disposal.6 There is no such general protection 
in favour of executive officers,’ except that no officer of any 
Court or other person bound to execute the lawful warrants or 
orders of any Judge, Magistrate, Justice of the Peace, Collector, 
or other person acting judicially is liable to be sued in any Civil 
Court for the execution of any warrant or order which he would 
be bound to execute if within the jurisdiction of the person issuing 
the same.’ Police-officers are also protected for acts done under 
the authority of a warrant issued to them by a Magistrate, 
Nothing is an offence which is done by a Judge, when acting 
judicially in the exercise of any power which is, or which in good 
faith he believes to be, given to him by law. The word “Judge” 
denotes not only every person who is officially desiynated as a 
Judge, but also every person who is empowered to give in any 
legal proceeding, civil or criminal, a definitive judgment, or a 


x) Indian Penal Code, s, 21. 6) 2 Moo, I. A, 293: 1. L. R, 4 
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judgment which, if not appealed against, would be definitive, or a 
judgment which, if confirmed by some other authority, would be 
definitive, or who is one of a body of persons which body is em- 
powered by law to give such a judgment: ¢g., a member of a Pan- 
chayet which has power, under Regulation VII of 1816 (Madras 
Code), to try and determine suits is a Judge.9 

Suits against public officers.—Subject to the aforegoing 
provisions, and to the fulfilment of the conditions required by law 
in respect of the bringing of such suits, a public officer may be sued 
on account of acts causing damage purporting to be done by him 
in his official capacity. 

Suits against the Government of India.—By the Act 
passed in the year 1858 * which brought to an end the East India 
Company, and which transferred all its property to the Crown in 
trust for the Government of India, all persons were given the same 
remedies against tne Secretary of State for India in Council as they 
had or might have had against the Company. ‘The latter was not 
only a trading company, but a company invested with sovereign 
powers, The acts done by it were therefore of a two-fold charac- 
ter: [1] acts done in the exercise of sovereign powers, #.¢., powers 
which cannot be lawfully exercised except by the sovereign, or by 
a private person delegated by the sovereign to exercise them: 4g., 
an act assuming the government of a country, or acts of ils naval 
and military officers carrying on hostilities. No action would lie in 
any Court with regard to acts of this nature ;* [2] acts done by it 
in its character of a company in the conduct of undertakings which 
might be carried on by private individuals without sovereign powers 
being delegated to them, ¢.g., entering into contracts and so forth, 
These might be the subject of suit in a Civil Court. In 1858 the 
sovereign jurisdiction of India was directly assumed by the Crown, 
and the Company ceased to exist. Much of its business was, how- 
ever, continued by the Government of India and carried on by its 
officers, not as the Company had done for profit, but for the bene- 
fit of the Indian Exchequer (¢g, opium}. Suits against the 
Government of India must be instituted against the Secretary of 
State for India in Council.3 The latter, it has been held, is not a 
real person, or a body corporate, but merely 2 nominal defendant, 
under whose name the Government of India may sue, or be sued. 
Suing him is the means prescribed for suing the Government of 
India, that is, the mode in which the Indian Exchequer may itself 
be made the suvject of proceedings, for the purpose of determining 


g) Act V of 1861. See alsog M.I, 2) 7 Moo, I. Ay, 477: ib, 
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the rights between Her Majesty’s subjects and the Indian Govern- 
ment, which may be said to be the governing agent of the Crown, 
and as such liable to be sued for wrongful acts of a private nature 
not done in the exercise of its sovereizn powers. The Crown itself 
cannot be made either civilly or criminally liable. The only form 
of redress is by petition called “ Petition of Right.” Although the 
Crown is not itself liable for wrongful acts, its officers are, even if 
the acts be done by its authority. 

Notice of suit necessary.—No suit can be instituted against 
the Secretary of State or against a public officer in respect 
of an act purporting to be done by him in his official capacity 
until the expiration of Zzvo months next after notice in writing has 
been, in the case of the Secretary of State, delivered to, or left at 
the office of, a Secretary to the Local Government, or the Collec- 
tor of the Distrtct, and, in the case of a public officer, delivered to 
him or left at his office, stating tne cause of action and the name 
and place of abode of the intending plaintiff, and the relief which 
he claims ; further, the plaint must contain a statement that such 
notice has been so delivered or left. The Government Pleader in 
any Court, or other person appointed in this behalf by the Local 
Government, is the agent of Government for the purpose of receiv- 
ing processes against the Secretary of State in Council arising out 
of such Court.+ 

Procedure in suit.—If the Government undertakes the de- 
fence of « suit against a public officer, the Government Pleader, 
upon being furnished with authority to appear and answer to the 
plaint, will apply to the Court, and upon such application the 
Court will cause note of the authority to be entered in the 
register. If no such application is made the suit will proceed as 
one against a private party, except that the defendant cannot be 
arrested, nor his property attached, otherwise than in execution 
of a decrees See “Arrest,” pp. 65, 66. 

Decree against Government or public officer.—When 
a decree is given against the Secretary of State, or against a public 
officer in respect of such afore-mentioned act, a time is specified 
in the decree within which it must be satisfied, and, if the decree 
is not satisfied within the time specified, the Court will report 
the case for the orders of the Local Government. ‘Execution 
cannot fssue on any such decree unless it remains unsatisfied for 
three months computed from the date of the report.6 

When salary of public officer may be attached—See 
* Attachment,” p. 72, and “ Pensions and Salaries,” 

Enforcement of public duties.—Any of the High Courts 
at Caleutta, Madras, and Bombay may make an order requiring 


4) Civ, Pr. Code, ss. 429, 424. 5) ss. 426, 427, ib, 6) s. 429, ib, 
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any specific act to be done or forborne, within the local limits of 
its ordinary original civil jurisdiction, by any person holding a 
public office, whether of a permanent or temporary nature, or 
by any corporation, or inferior Court of Judicature: pro- 
yided—(q) that an application for such order be made by some 
person whose property, franchise, or personal right would be 
injured by the forbearing or doing (as the case may be) of the 
said specific act ; (2) that such doing or forbearing is, under any 
law for the time being in force, clearly incumbent on such person, 
or Court, in his or its public character, or on such corporation in 
its corporate character ; (¢) that, in the opinion of the High Court, 
such doing or forbearing is consonant to right and justice ; (2) that 
the applicant has no other specific and adequate legal remedy ; 
and (e) that the remedy given by the order applied for will be com- 
plete. The High Court is not, however, authorized (1) to make 
any order binding on the Secretary of State for India in Council, 
on the Gevernor-General in Council, on the Governors of Madras 
and Bombay in Council, or on the Lieutenant-Governor of Bengal ; 
(2) to make any other order on any other servant of the Crown 
as such, merely to enforce the satisfaction of a claim upon the 
Crown; or (3) to make any order which is otherwise expressly 
excluded by any law for the time being in force? Every such 
application must be founded on an affidavit of the person injured, 
stating his right in the matter in question, his demand of justice, 
and denial thereof. The High Court may thereupon make an 
order at once or refuse it, or grant a rule to show cause why the 
order applied for should not be made. If in the last case no 
sufficient cause is shewn, the High Court may make an order 
in the alternative either to do or forbear the act mentioned in 
the order, or to signify some reason to the contrary and make 
an answer by an appointed day. If the person, Court, or Cor- 
poration to whom such order is directed makes no answer, or 
makes an insufficient or false answer, the High Court may then 
issue a peremptory order to do or forbear the act absolutely, 
Every such order will be executed, and may be appealed from, 
as if it were a decree made in the exercise of the ordinary original 
civil jurisdiction of the High Court. The costs of all applica. 
tions and orders are in the discretion of the Court.® 

Offences by or relating to public servants,—These are 
dealt with in the ninth and portions of other chapters of the 
Penal Code. The Code makes it punishable for a public servant 
to voluntarily allow a prisoner of State or war in his custody 
to escape ;9 or to negtigentiy allow him to escapet A public 

3} Act L of 1877, 5. 45. 9 Indian Penal Code, s, 128, 

8) ss. 46, 49, ib. 1) s. 22g, ib 
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servant js also punishable for abetting:an offence ;? for concealing 
a design ‘to commit an offerice which it is his duty to prevent ; 3 
for taking a gratification improperly in respect of an official act;+ 
for abetting the taking of bribes or other improper gratification 5 5 
for obtaining valuable things without, or for inadequate consi- 
deration from a person concerned in,any proceeding or business 
transacted by such public servant; ° for disobeying ar directiow of 
the law with a view to injure any one ;7 for framing an incorrect 
document with intent to cause injury ;* for unlawfully engaging 
in trade ;9 for unlawfully buying or bidding for property ;* for ~ 
disobeying a direction of law, in order to save an offender from 
punishment, or to save property from forfeiture ;? for framing 
an incorrect record or writing with intent to save a person from ~ 
punishment, or property fiom forfeiture ;% for corruptly making 
an order, report, &c., which he knows to be contrary to law in a 
judicial proceeding ;+ a public servant is punishable for commit 
ting any person to confinement, or for trial, if he knows that in 
doing so he is acting contrary to law ;5 for intentionally omitting 
to apprehend a person accused, or suffering him to escape ;° for 
intentionally omitting to apprehend a person sentenced, or for 
voluntarily suffering him to escape ;7 for negligently suffering the 
escape of a peison lawfully in confinement ;° criminal breach of 
trust by public servant. See ‘ Zrusts and Trustees.” 
Disclosure of official secrets—See Act XV of 18809. 


Offences against or relating to public servants.—-A 
person is hable to punishment under the Code for assaulting or 
obstructing a public servant while suppressing a riot, &c. ;9 for 
taking a gratification in order by corrupt or illegal means, to 
influence a public servant ;7 for taking a gratification for the exer- 
cise of personal influence with a public servant ;* for personating 
a public servant ;3 for wearing the garb or token of a public ser- 
vant with a fraudulent object ;+ for various contempts of the author- 
ity of a public servant, see “ Contempt of Court and Contempt of 
Authority of Public Servants” ;8 for causing hurt to a public 
servant to deter him from doing his duty ;® for causing grievous 


2) Indian Penal Code, s, 116, 5) Ss. 220, ib, 
3) 8. 179, 1b, 6) s, 221, ib, 
4) 8. 141, 1b. 7) $8, 222, 1b 
5) s. 164, rb. 8) s, 223, 1b, 
6) s, 165, 1b. 9g) 8. 152, 1b. 
7) s. 166, 1b, z) 8. 162, ib, 
8) s. 167, Ib, 2) 8s, 163, 1b, 
9) s. 168, ib. 3) S. 170, ib, 
I) 8. £69, 1b, 4) S&S «72, 1b. 
2) 8s, 217, ib. 5) SS. I172—190, and s, 228, 1b, 
3) s. 278, 1b. 6) 5, 332, ib, 
4) S. 219, 1b. 
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hurt, with the like, abjéct+7 fot ‘using criminal. force. towards a 
public servant, see “ Assault” s* for destroying or moving land- 
mark fixed" by the authority of a public seryant;9 for counter-: 
feiting a property mark used by a public servant ;* for making 
false marks upon goods or on a receptacle for goods with intent 
to deceive a public servant, or any other person ;? for making use 
of such a false mark.3 

Private defence against act of public servant.—There 
is no right of private defence against an act which does not 
reasonably cause the apprehension of death or of grievous hurt, 
(e.g.; 2 threatened flogsing) if done, or attempted to be done, by 
a public servant acting in good faith under colour of his office, 
thotgh that act may not be strictly justifiable by law; nor against 
a similar act done or attempted to be done by the direction of a 
public servant, acting in good faith under the colour of his 
office, though that direction may not be strictly justifiable by law: 
provided the person in question knows, or has reason to believe, 
that the person doing the act is either such public servant, or is 
acting under such direction. See “ Offences.” 

Sanction necessary to prosecution of public servant.— 
A Judge or public servant cannot be prosecuted for acts done by 
him in his official capacity without the previous sanction of the 
Government of India or the Local Government.5 

Unlawfully engaging in trade.—It is unlawful for any 
Governor-General o1 Governor, or any Member of Council of any 
of the presidencies of India, or for any Collector, Supervisor, or 
other person employed or concerned in the collection of revenues 
or the administration of justice in the provinces of Bengal, Behar, 
or Orissay or for their agents or servants, or anyone in trust for 
them, or for any of the Judges of the Supreme Court of Judica- 
ture to be concerned in any trade or traffic whatever whether 
within or without India,6 Members of the Board of Revenue 
are forbidden to be concerned in trade, commerce, or houses of 
agency, or in direction or management of banks, or in trangac- 
tions for borrowing or lending money with native officers under 
the Revenue Department, or with zemindars, proprietors of land, 
renters, or other persons responsible for the revenue.? Collectors 
and assistants to Collectors are forbidden to exercise or carry on 
trade or commerce directly or indirectly, or to be engaged in any 
bank or house of agency, or to be concerned in the farming of the 


2} Indian Penal Code, s. 333, 4) s.99, 1b 

8) Ss. 353, ib. 5) s. 197, Cr. Pr. Code, 

9} 8, 434, Ib, 6) 33 Geo. IIL, c. 52, 5.137. Seealsa 
x) s, 484, ib, 3 and 4 Will, IV, c, 85, s. 76, 
2) Ss. 487, 1b, 7) Reg, I of 1803, s, 40, 


3) 8. 488, ib, 
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public revenue, or in the lending of money to proprietors of land, 
rente1s, Or persons responsible for the public revenue, or in any 
way connected with its management,’ Officers of the Supreme 
Courts in India (such as the Registrar and others) or of the Courts 
for the Relief of Insolvent Debtors are forbidden to carry on any 
dealing as banker, trader, agent, factor, or broker, either for their 
own advantage or for the advantage of any other person, except 
such dealings as it may be part of their duty to carry on. No 
Judge or other officer appointed under the Presidency Small 
Cause Courts Act may either by himself or as a partner of any 
other person, practise or act as an advocate or other legal practi- 
tioner, or be concerned either on his own account or for any other 
person or as the partner of any other person in any trade or pro- 
fession.9 A public servant who unlawfully engages in trade is 
punishable with simple imprisonment for a term which may extend 
to one year, or with fine, or with both.? 

Enquiry into behaviour of public servants, — Act 
XXXVII of 1850 (repealed partly by Acts XIV of 1870, XVI of 
1874, XVI of 1868, XII of 1876) provides for regulating enqui- 
ries into the behaviour of public servants, not removeable without 
the sanction of Government, and makes the law uniform through- 
out India. 

Officers concerned in sales.—A public servant having any 
duty to perform in connection with the sale of any property under 
the Criminal Procedure Code, cannot purchase or bid for the 
property.2. As to officers concerned in execution-sales, see 
“ Execution,’ p. 241. i 

See “ Contempt of Court and of authority of Public Servants,” 
and Judex. 


8) Reg, II of 1803, ss. 60, 61, 64, 

9} Act XV of 1848, Mayne’s Penal Code, p. 149, Act XV of 1882, s, 15, 
I) Penal Code, s, 168, 

2) Cr. Pr. Code, s, 559. 
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AvurHorrTigs—Act 1 of 1877 (Specific Relief): Code of Civil Procedure, 
Chapter XXXVI. 

Appointment of receivers discretionary.—The appoint- 
ment of a receiver pending a suit is a matter resting in the discre- 
tion of the Court. The mode and effect of his appointment, and 
his rights, powers, duties and liabilities, are regulated by the Code 
of Civil Procedure (v. post).? 

Receivers in suits. —Whenever it appears to be necessary for 
the realisation, preservation or better custody or management of 
any property, moveable or immoveable, the subject of a suit, or 
under attachment, the Court may by order—(a) appoint a receiver 
of such property, and, if need be, (4) remove the person in whose 
possession or custody it is; (¢) commit the same to the custody or 
management of such receiver; and (d) grant to such recciver such 
fee or commission on the rents and profits of the property by way 
of remuneration as it thinks fit, and all such powers as to bringing 
and defending suits, and for the realisation, management, protec- 
tion, preservation and improvement of the property, the collection 
of the rents and profits, the application and disposal of such 
rents and profits, and the execution of instruments in writing as 
the owner himself has, or such of those powers as the Court 
thinks fit. Where the property is land paying revenue to Govern- 
ment, or land of which the revenue has been assigned or redeem- 
ed, and the Court considers that the interests of those concerned, 
will be promoted by the management of the Collector, the Court 
may, with the consent of the Collector, appoint him to be re- 
ceiver of such property.? 

These powers can be exercised only by High Courts 
and District Courts ; provided that, whenever the Judge of a 
Court subordinate to a District Court considers it expedient that 
a receiver should be appointed in any suit before him, he must 
nominate such person as he considers fit for such appointment, 
and submit such person’s name, with the grounds for the nomina- 
tion, to the District Court, which will then either authorize such 
Judge to appoint the person so nominated, or pass such other 
order as it thinks fit.3 

Hvery receiver so appointed is bound to—(e) give such 
security (if any) as the Court thinks fit, duly to account for what 
he shall receive in respect of the property ; (/) pass his accounts 


x) Act I of 1877, 5.44. 2) Civ. Pr, Code, ss. 503, 50g. 3) iby, 3 505. 
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at such petiods and in such formas the Court directs ; (g) pay the 
balance due from him thereon as the Court directs; and is (4) 
responsible for any loss occasioned to the property by his wilful 
default or gross negligence. The Court cannot under these 
powers remove from the possession or custody of property under 
attachment any person whom the parties to the suit, or some or 
one of them, have or has not a present right so to remove.4 
Receivers in insolvency—See “ /usolvency,” pp. 323, 324. 


4) Civ. Pr, Code, s. 504. 
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AutTHoritigs—Act III of 1877 (extends to the whole of British India except such 
districts or tracts of country as the Local Government may from time to time 
with the previous sanction of the Governor-General in Council exclude from its 
Operation) ; Commentaries on the samc by H. T, Rivaz, 18g0; Cases cited. 
Documents which must be registered.— All documents 
either must or may be registered under this Act. The following 
documents must be registered if the property to which they relate 
is situate in a district in which, and if they were executed on or 
after the date on which, Act XVI of 1864, or Act XX of 1866, or 
Act VIII of 1871, or this Act came or comes into force (1st of 
April 1877). (1) Instruments of gift of immoveable pro- 
perty (whatever be the value of the property). (2) Other non- 
testamentary instruments which purport or operate to 
create, declare, assign, limit, or extinguish, whether in 
present orin future, any right, title, or interest, whether 
vested or contingent, of the value of Rs. 100 or upwards, 
to orin immoveable property. ‘ Immoveable property,” for 
the purpose of this Act, includes land, buildings, hereditary allow- 
ances, rights to way, lights, ferries, fisheries, or any other benefit 
to arise out of land, and things attached to the earth, or perma- 
nently fastened to any thing which is attached to the earth, but 
not standing timber, growing crops nor grass? The necessity 
for registration must be determined by the value of the considera- 
tion stated in the deed, and not by the actual or market value of the 
property.3 (3) Non-testamentary instruments which ac- 
knowledge the receipt or payment of any consideration 
for the creation, etc., of any such right, title, or interest. 
(4) Leases of immoveable property from year to year, or 
for any term exceeding one year or reserving a yearly 
rent. The Local Government may, by order published in the offi- 
cial Gazette, exempt any leases executed in any district or part of a 
district, the terms granted by which do not exceed 5 years, and 
the annual rents reserved by which do not exceed Rs. 50.4 A 
lease for one year certain, containing an expression on the tenant’s 
part, of readiness to hold the land longer at the same rent, if the 
lanalord should desire it, need not be registered ;5 nor a lease 
under which the tenant may claim possession of the land for one 
year, but is to pay rent to the landlord, so long as the landlord 
3} rg W. R., 334. 4} Act III of 1877, s. 17. 
5 


334. 
2) Act III of 1877, s, 3. I, L. R., 3 Bom., 21. 
3) 15 W.R,, 558. 
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leaves the land with the tenant ;® nor a lease under which the 
tenant may live in the house so long as the landlord permits him 
to do so, and so long as he pays the rent, even where an annual 
rent is reserved? But a lease for no definite time but fixing an 
annual rent must be registered.® A lease for one year, containing 
an option for renewal for a further period of one year, need not be 
registered 9 A lease for so long as the tenant continues to pay 
the stipulated rent must be registered. ‘‘Lease” includes a 
counterpart, Aadudéyat, an undertaking to cultivate or occupy, and 
an agreement to lease. (5) Authorities to adopt a son, exe- 
cuted after the Ist January 1872, and not conferred by 
a will, must also be registered.? 

Documents which need not be registered.— Nothing in 
clauses (2) and (3) in the preceding paragraph applies to (1) Any 
composition deed. (2) Any instrument relating to shares in a 
jvint stock Company, notwithstanding that the assets of such Com- 
pany consist in whole or in part of immoveable property. (3) Any 
debenture issued by anysuch Company and not creating, etc., any 
right, etc.,(v. preceding paragraph, clause 2) to or in immoveable 
property, except in so far as it entitles the holder to the security 
afforded by a registered instrument, whereby the Company has 
mortgaged, conveyed or transferred the whole or part of its immove- 
able property or any interest therein upon trust for the benefit of the 
holders of such debentures. (4) Any endorsement upon or 
transfer of any debenture issued by any such Company. (5) 
Any document not itself creating, etc, any right, etc, of the 
value of Rs. roo, to or in immoveable property, but merely creat. 
ing a right to obtain another document which will, when 
executed, do so. So where by an zkvarnama tenants conjointly 
promised that they would sign and have registered Aaduliyats for 
rents at rates mentioned, it was held that the document did not 
operate to create or declare an interest in immoveable property, 
but merely a right to obtain another document which would, when 
executed, create or declare an interest.3 (6) Decrees and orders 
of Courts and awards. (7) Grants of immoveable property by Gov- 
ernment. (8) Instruments of partition made by Revenue Officers. 
(9) Orders granting loans and instruments of collateral security 
granted and instruments for securing repayment of loans made un« 
der the Land Improvement Loans Act, 1883, and the Agriculturists’ 
Loans Act, 1884. (10) Any endorsement on a mortgage deed, 
acknowledging the payment of the whole or any partof the 
* 6) LL. R., 8 Bom, 493. 9) LL. R,, 17 Cal, 548, 

1. L. R., 24 Bom., 31g. In this 1) 4N.-W, P, 36; Rivaz, pp. 29~32. 
case the tenant was, however, to 2) Act III of 1877, ss.17, 3. 
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mortgage money, and any other receipt for payment of money due 
under a mortgage when the receipt does not purport to extinguish 
the mortgage. (11) A certificate of sale granted to the purchaser of 
any property sold by public auction bya civil or revenue officer, 
Any of these instruments, however, may, if it is so desired, be regis- 
tered under this Act.+ 

Documents which may be registered.—Registration of 
the following documents is optional: (t) Instruments (other than 
instruments of gift and wills) which purport or operate to create, etc., 
any right, etc,, whether vested or contingent of a value /ess than 
£s, roo, to or in immoveable property. (2) Instruments acknow- 
ledging the receipt or payment of any consideration on account 
of the creation, etc., of any such right, etc. (3) Leases of immove- 
able property for any term not exceeding one year and leases 
exempted by the Local Government (v. ante). (4) Instruments 
(other than wills) which purport or operate to create, etc., any 
right, etc,, to or in moveable property. “ Moveable property” 
for the purposes of this Act includes standing timber, growing 
crops and grass, fruit upon and juice in trees, and property of 
every other description except immoveable property (v. azz). 
(5) Wills. (6) All other documents not required to be registered 
(v, ante),s 

Time of presentation.—No document (other than a will) will 
be accepted for registration unless presented for that purpose to the 
proper officer within four months from the date of 1ts execution, 
or in case of a copy of a decree or order from the day on which the 
decree or order was made, or, when appealable, from the day on 
which it becomes final; provided that where there are several per- 
sons executing a document at different times, the document may be 
presented for registration and re-registration within four months 
from the date of each execution. If delay in presentation is un- 
avoidable the Registrar may, where the delay does not exceed four 
months, on payment of a fine not exceeding ten times the amount 
of the proper registration fee, register the document even though 
presented out of time. When a document purporting to have been 
executed out of British India by all or any of the parties to it is not 
presented for registration until after four months, the registering 
officer may, if Satisfied that the instrument was so executed, and 
that it has been presented for registration within four months after 
its arrival in British India, register the document on payment of 
the proper registration fee. A will may at any time be presented 
for registration or deposited in manner hereinafter mentioned.® 

Place of registration.—All documents the registration of 
which is compulsory, and the first three classes of documents the 

4) Act IIT of 1877, s. 17. 5) ib., s. x8, 6) 1D., 88, 23—25, 27. 
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registration of which is optional (v. ax?e, ‘* Documents which may 
be registered”) must be presented for registration in the office of a 
Sub-Registrar within whose sub-district the whole or some por- 
tion of the property to which such document relates is situate,7 
The Registrar of a district including a Presidency-town, and 
the Registrar of the Lahore district, may receive and register any 
of the above-mentioned documents without regard to the situation 
in any part of British India of the property to which the documents 
relate.6 Every other kind of document may be presented for regis- 
tration either in the office of the Sub-Registrar, in whose sub-district 
the document was executed, or in the office of any other Sub-Regis- 
trar under the Local Government, at which all the persons executing 
and claiming under the document desire it to beregistered. A copy 
ofa decree or order may be presented for registration either in the 
office of the Sub-Registrar, in whose sub-district the original decree 
or order was made, or where the decree or order does not affect 
immoveable property, in the office of any other Sub-Registrar 
under the Local Government, at which all the persons claiming 
under the decree or order desire the copy to be registered. In 
ordinary cases registration or deposit of documents under this Act 
must be made at the office of the officer authorized to accept the 
same for registration or deposit, but such officer may, on special 
cause being shown, attend at the private residence of the person 
desiring to register a document or to deposit a will, and accept for 
registration or deposit such document or will. 

Who must present the documents.—Whether registration 
is optional or compulsory documents must be presented either (1) 
by the person executing or claiming under it, or in the case of a 
copy of a decree or order claiming under the decree or order ; or 
(2) the representative or assign of such person ; or (3) the agent of 
such person, representative or assign, duly authorized by power of 
attorney executed and authenticated in manner in the next para- 
graph mentioned. 

Powers-of-attorney.—The following powers-of-attorney are 
alone recognised :—(z) A power-ofattorney executed before and 
authenticated by the Registrar or Sub-Registrar within whose dis- 
trict or sub-district the principal resides (if the principal at the 
time of executing the power resides in any part of British India 
where this Act is in force) ; (2) a power-of-attorney executed before 
and authenticated by any Magistrate (if the principal at the time 
aforesaid resides in any other part of British India) ; (3) a power-of- 
attorney executed before and authenticated by a Notary Public 
or any Court, Judge, Magistrate, British Consul or Vice-Consul 


7) Act III of 1877, s. 28, 9) ib,, ss. 28—31, 
8B) iby, 8. 30s I) 1b, 5. 32. 


REGISTRATION. 555 


or representative of Her Majesty or of the Government of India 
(if the principal at the time aforesaiq does not reside in British 
India). 

The following persons are not required to attend at any regis- 
tration office or Court for the purpose of executing any such power- 
of-attorney as is mentioned in clauses(1) and (2):—-Persons who 
by reason of bodily infirmity are unable without risk or serious 
inconvenience so to attend; persons in jail; and persons exempt 
by law from personal appearance in Court. 

Presenting authorities to adopt, and wills.—The testator 
or, after his death, any person claiming as executor or otherwise 
under a will, may present it to any Registrar or Sub-Registrar for 
registration, and the donor or, after his death, the donee, of any 
authority to adopt, may present it to any Registrar or Sub-Registrar 
for registration.3 

Deposit of wills.—-A testator may either personally or by 
his agent deposit with any Registrar his will in a sealed cover 
superscribed with the name of the testator, and that of his agent 
(if any), and with a statement of the nature of the document, 
The Registrar will then transcribe in his register-book the super- 
scription, and will note in the book, and on the cover, the year, 
month, day and hour of the presentation and receipt and the 
names of any persons who may testify to the identity of the 
testator or his agent, and will then place the sealed cover in his 
fire-proof box, If the testator wishes to withdraw it he may 
apply personally or by his agent, Ifon the death of a testator 
who has deposited a sealed cover containing a will, application be 
made to the Registrar who holds it in deposit to open the same, 
the Registrar will open the cover, and at the applicant’s expense 
copy the contents into a register-book and re-deposit the original 
will.4 

Hffects of registration and non-registration.—(1) A 
registered document operates from the time from which it would 
have commenced to operate if no registration thereof had been 
required or made, and not from the time of its registration. (2) 
All non-testamentary documents duly registered under this Act, 
and relating to any property, whether moveable or immoveable, 
will take effect against any oral agreement or declaration 
relating to such property unless where the agreement or declaration 
has been accompanied or followed by delivery of possession. 
Registration will not, however, confer validity upon an instrument 
which is illegal or fraudulent.5 An instrument got up by fraud 


2) Act TIT of 1877, s. 33 4) ib,, ss, 42—45. 
al hae s) I, L, R.,4 Bom, 126, 
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cannot prevail against a dod de instrament which is not register- 
ed.6 The reason why the Act excepts oral agreements accompa- 
nied by possession is that by such possession the parties who rely 
upon a subsequent registered deed had or might have had, if 
reasonably vigilant, notice by the fact of such possession that 
there was a prior claim to the property. Therefore where there is 
actual notice of a prior oral agreement though unaccompanied by 
possession, any subsequently registered deed will not take priority 
over such agreement.7 (3) No documentof which the regis- 
tration is compulsory will affect any immoveable pro- 
perty comprised therein, or confer any power to adopt 
or be received as evidence of any transaction affecting 
such property or conferring such power unless it has 
been registered in accordance with the provisions of this Act 
(v. ante). (4) Again every document of which the registration is 
compulsory and the class of documents (x) and (2) of which regis- 
tration is optional (y. azée, ‘ Documents which may be registered”) 
if duly registered, will take effect as regards the property 
comprised therein, against every unregistered document 
(not being a decree or order) relating to the same property 
whether such unregistered document be of the same nature as 
the registered document or not. This provision does not affect 
exempted leases or the various documents exempted under section 
17 (v. ante, “ Documents which need not be registered).” (5) 
Lastly copies of entries in the Register Books signed and sealed 
by the registering officer are admissible in Court in evidence for 
the purpose of proving the contents of the original documents.® 

Sales, mortgages, leases.—By section 4 of the Transfer of 
Property Act,9 sections 54, §§ 2, 3, ss. 59, 107 and 123 of that Act 
Shall be read as supplemental to the Indian Registration Act, 
See “ Sale,” “Mortgage,” “ Lease,” “ Gift,” and Index. 

Destruction of unclaimed documents. — Documents 
(other than wills) remaining unclaimed in any registration office, 
for a period exceeding two years, may be destroyed.* 

No registering officer is liable to any suit, claim, or 
demand by reason of anything in good faith done or refused in 
his official capacity.? 


6) 2oW.R., 110, See Rivaz, p.69, 9) Act IV of 2882 as “amended by 


and cases there cited. Act ITI of 1885. 
g) I. L. R,, 4 Bom., 126: I,L.R.,6 x) Act IIL of 1877, s. 85. 
Cal, 534: Rivaz, p. 56. 2) ib., 5. 86, 


8) Act ITI of 1877, 8s. 47—50, 57+ 
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AuTHORITIES—Cases cited: Act V of 5882: Act XV of 1877. 


Navigable rivers.—The Indian Government has a freehold 
in the beds of navigable rivers in India.t There is no distinction 
as regards the proprietorship of the bed of the river between a tidal 
river and a navigable river which has ceased to be tidal. The 
foreshore of a tidal navigable river belongs to the Government.3 
When the river ceases to be navigable the foreshore is the property 
of the riparian proprietors. The banks are generally the pro- 
perty of the adjoining land-owners. The public have a right of 
passage over them for the purpose of navigation.4 

Non-navigable rivers. — The beds of small and shallow 
streams and of rivers above the point where they cease to be 
navigable, prima facie belong to the riparian proprietors ad medium 
Jilum aque, i.e, as far as the middle thread of the stream. This 
presumption may be rebutted by showing that the bed belongs to 
some third person.6 If the lands on both banks of the streain 
belong to one proprietor, the presumption is that he is the person 
entitled to the entire bed. The foreshore and banks of a non- 
navigable river belong to the riparian proprietors, 

Riparian rights.—JIt is necessary for the existence of a 
riparian right, that the land should be in contact (either constant, 
as in the case of non-tidal, or intermittent in the case of tidal, 
tivers) with the flow of the stream. Private riparian rights may 
and do exist in a tidal navigable river subject to, and controlled 
by, the public right of navigation; they are the same as riparian 
rights in non-navigable streams.?7 These rights are natural rights 
inherent in the riparian soil, whether the owner of such soil 
exercises them or not, and he may begin to exercise them when- 
ever he will? The ordinary rights are those of access to the 
river, erection of private wharves, piers, landing-places, &c., 
which do not encroach on the property of the Crown, or interfere 
with the public rights of navigation and fishery; and defences 
against the encroachment of the river (which do not impede 
navigation or injure other riparian proprietors) ; the right to accre- 
tion by alluvion, and the right to the use, How and purity of water. 

Right to use of water, —Each riparian proprietor has a right 
to the use of the water. Consequently all the proprietors have 


1) 6 Moo, Ind. App., 267. 5) LR. x7 Ind, App, 62, 
2) 10 BL. R,, 406, : 6) ib, 
3) 6 Moo, Ind, App., 267:9B.L.R,, 7) App. Cas., 662, 

28 3) 1C.B.NVS., s90. 


126, 
4) 22 Suth, W. R., 276, 
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an equal right ; and, therefore, no one of them can make such use 
of it as will prevent any of the others from having an equal use 
of the stream when it reaches them. Every proprietor may 
divert the water for the purpose, for example, of turning a mill; 
but, then, he must carry the water back into the stream so that 
the other proprietors may in their turn have the benefit of it. He 
must not injure those whose lands lie below him on the banks 
of the river by diminishing the quantity of water which descends 
to them or those whose lands lie above him, by returning water 
upon them so as to overflow their lands, or to disturb any of 
the operations in which they have occasion to use the water— 
‘as, for example, by diminishing the extent of its fall9 As to the 
pollution of streams every owner of land has a right that 
“within his own limits, the water which naturally passes or 
percolates by, over or through his land shall not, before so pass- 
ing or percolating, be unreasonably polluted by other persons.” 
Unreasonable pollution of water is therefore an actionable wrong, 

Surface water.—Every owner of land has a right to collect 
and dispose within his own limits of all water on its surface which 
does not pass in a defined channel. Every proprietor of land on 
a higher level has a right that the surface drainage of his land 
shall be received by the proprietor of the land below. Though 
a land-holder has a right to dispose of the surface water, yet 
he has no right to corrupt or pollute it so as to cause injury to his 
neighbour.4 

Hasements.—The natural rights of a riparian proprietor may 
be curtailed, modified, or enlarged by the acquisition of easements 
‘in respect of any watercourse or the use of any water,” $ 
v. “ Hasements and Licenses” and “ Fishery,” 

Aliuvion—See “ AZortgage” and ‘ Lease.” 

Territorial waters,—The Government is the owner of the 
soil of the sea witnin a distance of three miles around the coasts 
of British India § Thesoil of the beds of bays, gulfs and estuaries, 
prima facie, belongs to Government.” 

Right of fishery—See “ Fishery.” 

Jalkur is the profit or rent derived from the water, lakes, 
ponds or the like, upon a tract of country or an estate, with the 
right of fishing, and of cultivating the beds if dry.® 


g) «1. J. Ch., 94: Cal. S. D., 1857, 4) See Act V of 1882 and Basements 
p. 1324. and Licenses.” 

t) Ind, Easement Act, V of 1882,8.7, 5) Act XV of 1877,s, 26: Act V of 

i 


UL. (7). See ‘ Basements and 1882, Ss. 15. 
Licenses.” 6) 8 Bom. H. C. (Cr. C.) 63. LL,R,, 
2) ib, s. 7, ill (g). Cal, S, D., 1857, _ 2 Bom,, 19. 


P. 1324. : 7) ib, 
3) Act V of 1882, illust, (z)I. L. R., 8) Wilson’s Glossary, 
12 Cal., 323. 
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AuTHorities—Act IV of 1882 (Transfer of Property): Act IX of 1872 (Contract): 
Cases cited. 


Sate oF IMMOVEABLE PROPERTY. 


AUTHORITIES—Act IV of 1882 (Transfer of Property): Shephard and Biown's 
Commentaries on the Transfer of Property Act, 2nd ed.; Act Il of 1882 
(Trusts), 


“ Sale ” is a transfer of ownership in exchange for a price paid 
or promised, or part paid and part promised.* It is the exchange 
of property for a price. It involves the transfer of the ownership 
of the thing sold from the seller to the buyer.? 

How made.—Such transfer, in the case of tangible immove- 
able property, ¢.g., lands, buildings, etc., of the value of roo rupees 
and upwards, or in the case of a reversion or other intangible 
thing, can be made only by a registered instrument. 

In the case of tangible immoveable property of a value less than 
roo rupees, such transfer may be made either by a registered in- 
strument or by delivery of the propeity.3 See “ Kegistration.” 
Delivery of tangible immoveable property takes place when the 
seller places the buyer, or such person as he directs, in possession 
of the property. A contract for the sale of immoveable property 
is a contract that a sale of such property shall take place on terms 
settled between the parties. The contract of sale gvé contract 
does not require registration. As to specific performance of con- 
tract to transfer: see ‘“* Contract,” p. 167. It does not, of itself, 
create any interest in or charge on such property. Though the mere 
contract to sell does not of itself create any interest in the property, 
yet the purchaser is entitled to the benefit of the obligation arising 
out of the contract, and may enforce such right or obligation against 
a gratuitous transferee, or a transferee with notice: eg., A con- 
tracts to sell Sultanpur to B. While the contract is still in force, 
he sells Sultanpur to C, who has notice of the contract. B may 
enforce the contract against C to the same extent as ayainst A+ 

Rights and liabilities of seller.-—lu the absence of a contract 
to the contrary, the buyer and the seller of immoveable property 
respectively are subject to the liabilities, and have the rights, men- 
tioned in the rules next following, or such of them as are appli. 
cable to the property sold: (1) The seller is bound—(a) to 


I) Act IV of 1882, s. 54. Registration Act, 1877: Act IV 

2) Act IX of 1872, 8. 77. of 1882, s, x. 

3) These provisions as to registration 4) Act IV of 1882, ss. 54, 40, of., Act 
do not extend to any district ex- II of 1882 (Trusts), 5. 92, 


cluded from the operation of the 
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disclose to the buyer any material defect in the property of 
which the seller is, and the buyer is not, aware, and which the buyer 
could not with ordinary caré discover; the'omission to make such 
disclosure is fraudulent : the contract induced by it is voidable: see 
* Contract,” pp. 153, 155; (4) to produce to the buyer on his request 
for examination all documents of title relating to the property 
which are in the seller’s possession or power; (c) to answer to 
the best of his information all relevant questions put to him by 
the buyer in respect to the property or the title thereto ; (¢) on 
payment or tender of the amount due in respect of the price, to 
execute a proper conveyance of the property when the buyer 
tenders it to him for execution at a proper time and place ; (e) 
between the date of the contiact of sale and the delivery of the 
property, to take as much care of the property and all documents 
of title relating thereto which are in his possession, as an owner of 
ordinary prudence would take of such property and documents ;$ 
(/) to give, on being so required, the buyer, or such person 4s he 
directs, such possession of the property as its nature admits ; (¢) 
to,pay all public charges and rent accrued due in respect of 
the property up to the date of the sale, the interest on all incum- 
brances on such property due on such date, and, except where 
the property is sold subject to incumbrances, to discharge all in- 
cumbrances on the property then existing. (2) The seller is 
deemed to contract with the buyer that the interest which the 
seller professes to transfer to the buyer subsists and that he has 
power to transfer the same (this is known in English conveyances as 
the “covenant for title”): provided that, where the sale is made’ 
by a person in a fiduciary character, he is deemed to contract with 
the buyer that the seller has done no act whereby the property 
is incumbered or whereby he is hindered from transferring it, The 
benefit of the contract above-mentioned is annexed to and goes 
with the interest of the transferee as such, and may be enforced 
by every person in whom that interest is for the whole or any part 
thereof from time to time vested. (8) Where the whole of the 
purchase-money has been paid to the seller, he is also bound to 
deliver to the buyer all documents of title relating to the pro- 
perty which are in the seller’s possession or power: provided 
that (2), where the seller retains any part of the property com- 
prised in such documents, he is entitled to retain them all, and 
(2), where the whole of such property is sold to different buy- 
ers, the buyer of the lot of greatest value 1s entitled to such 
documents. But in case (a) the seller, and in case (2) the buyer 
of the lot of greatest value, is bound, upon every reasonable 
request by the buyer, or by any of the other buyers, as the case 


5) of., Act II of 188a, s, 15. 
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may be, and at the cost of the person making the request, to 
<woduce the said documents and furnish such true copies thereof 
or extracts therefrom as he may require; and, in the meantime, 
the seller, or the buyer of the lot of greatest value, as the case 
may be, must keep the said documents safe, uncancelled and 
undefaced, unless prevented from so doing by fire or other inevit- 
able accident. (4) The seller is entitled—(a) to the rents 
and profits of the property till the ownership thereof passes to 
the buyer (é¢., until the date of the conveyance) ; (4) where the 
ownership of the property has,passed to the buyer before payment 
of the whole of the purchase-money, to a charge upon the 
property (known also as ‘the vendor's lien for unpaid pur- 
chase-money”) in the hands of the buyer for the amount of the 
purchase-money, or any part thereof remaining unpaid, and for 
interest on such amount or part.6 

Rights and liabilities of buyer.—(1) The buyer is bound 
—(a) to disclose to the seller any fact as to the nature or extent 
of the seller’s interest in the property of which the buyer is aware, 
but of which he has reason to believe that the seller is not aware, 
and which materially increases the value of such interest, e¢,, 
the purchaser of an estate knows and the vendor does not know 
that a prior tenant for life has died: the former is bound to dis- 
close the fact to the vendor. The purchaser, however, need not 
mention latent advantages, ¢g., the existence of a mine on the 
property unknown to the vendor. The omission to make such a 
disclosure is fraudulent, and a contract induced by it is voidable, 
See “ Contract,” pp. 153, 1553 (2) to pay or tender, at the time 
and place of completing the sale, the purchase-money to the 
seller or such person as he directs: provided that, where the 
property is sold free from incumbrances, the buyer may retain 
out of the purchase-money the amount of any incumbrances on 
the property existing at the date of the sale, and must pay the 
amount so retained to the persons entitled thereto ; (c) where the 
ownership of the property has passed to the buyer (#e., from the 
date of the registered conveyance or delivery of possession), to 
bear any loss arising from ‘the destruction, injury or 
decrease in value of the property not caused by the 
seller; (@) where the ownership of the property has passed to the 
buyer, as between himself and the seller, to pay all public 
charges and rent which may become payable in respect of the 
property, the principal moneys due on any inewmbrances sub- 
ject to which the property is sold, and the interest thereon after- 
wards accruing due. (2) The buyer is entitled—(c) where the 
ownership of the property has passed to him, to the benefit of 

6) Act IV of 1882, s. 55. 
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any improvement in, or increase in value of, the property, and 
to the rents and profits thereof; (4) unless he has improperly de; 
clined to accept delivery Of the property, to a charge on the 
property, as against the seller and all persons claiming under him 
with notice of the payment, to the extent of the seller’s interest 
in the |roperty, for the amount of any purchase-money properly 
paid by the buyer in anticipation of the delivery and for interest 
on such amount; and, when he properly declines to accept the 
delivery, also for the earnest (if any) und for the costs (if any) 
awarded to him of a suit to compel specific performance of the 
contract or to obtain a decree fur its rescission.?7 See “* Contract. 

Sale of one of two properties subject to a common 
charge.—Where two properties are subject to a common charge, 
and one of the properties is sold, the buyer is, as against the 
seller, in the absence of a contract to the contrary, entitled to 
have the charge satisfied out of the other property, so far as such 
property will extend.® 

Discharge of incumbrances on sale.—(a) Where immove- 
able property subject to any incumbrance, whether immediately 
payable or not, 1s sold by the Court, or in execution of a decree, 
or out of Court, the Court may, if it thinks fit, on tne application 
of any party to the sale, direct or allow payment into Court—(r) in 
case of an annual or monthly sum charged on the property, or of 
a capital sum char.ed on a determinable interest in the property, 
—of such amount as, when invested in securities of the Govern- 
ment of India, the Court considers will be sufficient, by means of 
the interest thereof, to keep down or otherwise provide for that 
charge ; and (2) in any other case of a capital sum charged on the 
property,—of the amount sufficient to meet the incumbrance and 
any interest due thereon. But in either case there must also be 
paid into Court such additional amount as the Court considers will 
be sufficient to meet the contingency of further costs, ex enses and 
interest, and any other contingency, except depreciation of invest- 
ments, not excceding one-tenth part of the ori_i' al amount to be 
paid in, unless the Court for special reasons thinks fit to require a 
larger additional amount. (4) Thereupon the Court may, if it 
thinks fit, and after notice to the incumbrancer, unless the Court 
thinks fit to dispense with such notice, declare the prope:ty to be 
freed from the incumbrance, and make any order for conveyance, 
ot vesting order, proper for giving effect to the sae, and give 
directions for the retention and investment of the money in Court, 
(c) After notice served on the persons interested in or entitled to 
the money or fund in Court, the Court may direct payment or 
transfer thereof to the persons entitled to receive or give a discharge 


7) Act IV of 1882, s. 35. 8) ib, 5, 56. 
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for the same, and generally may give directions respecting the 


application or distrivution of the capital or income thereof. (2) 
An appeal lies from any declaration, érder or direction under this 
section as if the same were a decree? 
Sale of moveable and immoveable property combined 
—v, post, p. 565. 
SaLE oF Goons. 


AUTHORITIES—Act IX of 1872, Ch, VIL(Contract) : Cunningham and Shephard’s 
Contract Act, 6th Id, ; Sugden’s Vendors and Purchasers, r4th Ed, : Bateman’s 


Auctions, 6th Ed, ; Cases cited. 

Definition of “ Sale ”—v. ante, 

“ Goode” mean and include every kind of moveable pro- 
perty.t ‘Moveable property” means property of every descrip- 
tion except insmoveable property, which latter includes “land, 
benefits to arise out of land, and things attached to the earth, or 
permanently fastened to any thing attached to the earth.” ? 

Sale is effected by offer and acceptance of ascertained goods 
for a price, or of a price for ascertained goods, together with pay- 
ment of the price or delivery of the goods ; or with tender, part- 
payment, earnest or part-delivery ; or with an agreement, express 
or implied, that the payment or delivery, or both, shall be post- 
poned. Where there is a contract for the sale of ascertained 
goods, the property in the goods sold passes to the buyer 
when the whole or part of the price, or when the earnest, is paid, 
or when the whole or part of the goods is delivered. If the parties 
agree, expre-sly or by implication, that the payment or delivery, 
or both, shall be postponed, the property passes as soon as the 
proposal for sale is accepted: ¢.g.: (a) B offers to buy A’s horse 
for Rs. 500. A accepts b’s offer, and delivers the horse to B, 
The horse becomes B’s property on delivery. (4) A sends goods 
to B, with the request that he will buy them at a stated price if he 
approves of them, or return them if he does not approve of them, 
B retains the goods, and informs A that he approves of them. 
The goods | ecome B’s wien B retains them. (¢) B offers A for 
his horse, Rs. 1,000, the horse to be delivered to B on a stated 
day, and the price to be paid on another stated day, A accepts 
the offer. The horse becomes B’s as soon as the proposal is 


9) Act IV of 1882, s, 57, In this section ‘‘ Court” means (x) a High Court n 
the exercise of its ordinary or extraordinary original civil juisdiction: (2) 
the Cou t of a District Judge within the local linuts of whose jurisdiction 
the property or any part thereof is situate : (3) any other Court which the 
Local Government may, from time to time, by not fication in the official 
Gazette, declare to be competent to exercise the jurisdietion conferred by 
this section. Cf, 44 and 45 Vic., cap. 41, s. § (Conveyancing Act). 

4 Act IX of 1872, 5, 76. 

2) Act I of 1868, s, 2: as to things which are not transferable, sce '' Transfer 
of Property.” . 
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accepted. (d) B offers A, for his horse, Rs. 1,000, on a 
month’s credit. A accepts the-offer. The horse becomes B’s as 
soon as the offer is accepréd. (e) B, on the rst January, offer. 
to A, for a quantity of rice, Rs. 2,000, to be paid on the rst March 
following, the rice not to be taken away till paid for. A 
accepts the offer. The rice becomes B’s as soon as the offer is 

accepted.3 
Transfer of ownership: completion of sale.—The follow- 
ing rules as to the passing of the property in goods sold apply in 
cases which do not fall completely, within the terms of the pre- 
ceding paragraph which relates to ascertained goods only :—(r) 
Where there is a contract for the sale of a thing which has ye? to 
be ascertained, made, or finished, the ownership of the thing 1s not 
transferred to the buyer until it is ascertained, made, or finished + 
eg. B orders A, a barge-builder, to make him a barge. The price 
is not made payable by instalments.3 While the barge is building, 
B pays to A money from time to time on account of the price. The 
ownership of the barge does not piss to B until it is finished.® (2) 
Where, by a contract for the sale of goods, the seller is to do any- 
thing to them fur the purpose of putting them into a state in which 
the buyer is to take them, the sale is not complete until such thing 
has been done: eg.: A, a ship-builder, contracts to sell to B, 
for a stated price, a vessel which 1s lying in A’s yard ; the vessel 
to be rigged and fiited for a voyage, and the price to be paid on 
delivery. Under the contract, the property in the vessel does 
not pass to B until the vessel has been rigged, fitted up anu 
delivered.7 (3) Where anything remains to be done to the goods 
by the seller for the purpose of ascertaining the amount of the 
price, the sale is not complete until this has been done: 4g. : 
(a) A, the owner of a stack of bark, contracts to sell it to B, 
weigh and deliver it, at Rs. roo per ton. B agrees to take 
and pay for it on acertain day, Part is weighed and delivered 
to B; the ownership of the residue is not transferred to B until 
it has been weighed pursuant to the contract.’ (4) A contracts to 
sell a heap of clay to B at a certain price per ton. B is, by the 
contract, to load the clay in his own carts, and to weigh each 
load at a ceitain weighing machine, which his caris must pass 
on their way from A’s ground to B’s place of deposit, Here, 
nothing more remains to be done by the seller; the sale is com- 
plete, and the ownership of the heap of clay is transferred at 

3) Act IX of 1872, s. 78: 11 Moo 5) L.R., 10 Ch., 40s, 

P.C.C., 566: 32 L. J. O. B., 6) Act IX of 1872, 5. 79:5 B, and A, 


q22: 5B. and A,, 340:79.B,, g42: L. R., 10 Ch., qo. 
8 1b, s, 80: § B, and C,, 862: rr 


0 7) 
4) ib. 998 r Taunt,,318, See 5 Bing,, Jur., 1091, 
270; 4 M, and W., 687, 8) 5B. andC,, 857, 
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once? (4) Where the goods are not ascertained at the time of 
inaking the contract of sale, it is negessary to the completion of 
the sale that the goods shall be ascertained: eg.: A agrees to 
sell to B, 20 tons of oil in A’s cisterns. A’s cisterns contain 
more than 20 tons of oil. No portion of the oil has become the 
property of B.t (5) When there is a contract for the sale of goods 
not yet in existence, the ownership of the goods may be trans- 
ferred by acts done, after the goods are produced in pursuance 
of the contract, by the seller, or by the buyer with the seller’s 
assent: ¢g.:—(a) A contracts to sell to B, for a stated price, all 
the indigo which shall be produced at A’s factory during the ensu- 
ing year, A, when the indigo has been manufactured, gives B an 
acknowledgment that he holds the indigo at his disposal. The 
ownersnip of the indigo vests in B from the date of the acknow- 
ledgment. (4) A, for a stated price, contracts that B may take 
and sell any crops that shall be grown on A’s land in succession to 
the crops then staniing, Under this contract, B, with the assent 
of A, takes possession of some crops grown in succession to the 
crops standing at the time of the contract. The ownership of the 
crops, when taken possession of, vests in B. (c) A, for a stated 
price, contracts that B may take and sell any crops that shall be 
grown on his land in succession to the crops then standing. Under 
this contract, B applies to A for possession of some crops grown 
in succession to the crops which were standing at the time of the 
contract, A refuses to give possession. The ownership of the 
crops has not passed to B, though A may commit a breach of 
contract in refusing to give possession.2. (6) Where an agreement 
is made for the sale of immoveable and moveable property com- 
bined, the ownership of the moveable property does not pass before 
the transfer of the immoveable property :¢.g.- A agrees with B for 
the sale of a house and furniture. The ownership of the furniture 
does not pass to B until the house is conveyed to B3 (v. azée). 
Ascertainment of goods.—aA sale is not complete until the 
goods are ascertained+ (v. azfe). (1) Where the goods are not 
ascertained at the time of making the agreement for sale, but 
goods answering the description in the agreement are subsequent- 
ly appropriated by one party, for the purpose of the agreement, 
and that appropriation is assented to by the other, the goods 
have heen ascertained, and the sale is complete: ¢.g.: A, having 
a quantity of sugar in bulk, more than sufficient to fill 20 hogs- 
heads, contracts to sell B 20 hogsheads of it, After the contract, 
A fills 20 hogsheads with the sugar, and gives notice to B that 
9) Act IX of x872,s,8r:2H.andC,, 2) ib., 5. 87, 


200, ib., 5. 85:13 M. and W,, 29. 
1) ib., s. 82:2 C. and M., 530, 3 i eee ee 
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the hogsheads are ready, and requires him to take them away. 
B says he will take them as soon as he can. By this appropria- 
tion by A, and assent by B, the sugar becomes the property of B.s 
(2) Where the goods are not ascertained at the time of making 
the contract of sale, and, by the terms of the contract, the seller 
is to do an act with reference to the goods which cannot be done 
until they are appropriated to the buyer, the seller has a right to 
select any goods answering to the contract, and by his doing so, 
the goods are ascertained : eg.: B agrees with A to purchase of 
him, at a stated price, to be paid dn a fixed day, 50 maunds of 
rice out of a larger quantity in A’s granary. It is agreed that B 
shall send sacks for the rice, and that A shall put the rice into 
them. B does so, and A puts 50 maunds of rice into the sacks, 
The goods have been ascertained.® 

When goods have become the property of the buyer, 
he must bear any loss arising from their destruction or 
injury,—e.g.: (2) B offers, and A accepts, Rs, 100 for a stack 
of firewood standing on A’s premises, the firewood to be 
allowed to remain on A’s premises till a certain day, and not to 
be tiken away till paid for. Before payment, and while the 
firewood is on A’s premises, it is accidentally destroyed by fire, 
B must bear the loss. (4) A bids Rs, 1,000 for a picture 
ata sale by auction. After the bid, it is injured by an accident, 
If the accident happens before the hammer falls, the loss falls 
on the seller; if afterwards, on A.? So also, according to 
English law, “where there is an immediate sal-, and nothing 
remains to be done by the vendor as between him and the vendee, 
the property in the thing sold vests in the vendee, and then all 
the consequences resulting from the vesting of property fullow ; 
one of which is, that if it be destroyed, the loss falls upon the 
vendee,”® The buyer of specific goods bears any loss from the 
date of the contract ; and of other goods as soon as the property 
has passed to him (v. av/e). 

A contract for the sale of goods to be delivered at a 
future day is binding, though the goods aie not in the 
possession of the seller at the time of making the contract, and 
though, at that time, he has no reasonable expectation of acquir- 
ing them otherwise than by purchase: eg.: A contracts, on the 
ist January, to sell B 50 shares in the Hist Indian Railway 
Company, to be delivered and paid for on the rst March of the 
same year. A, at the time of making the contract, is not in 
possession of any shares. The contract is valid.9 

5) Act IX of 2872, s.83:6B.& 7) ib., s. 96, 


C., 388: 14 C, BLN.S., a12. 8) 6B. & C,, 360, 
6) ib., s. 84. 9) Act IX of 1872, s, 88:5 M. & W,, 462, 
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The price.—Where the price of gools sold is not fixed by 
the contract of sale, the buyer is boyind to pay the seller such a 
price as the Cuurt considers 1easonable: eg.: 3, living at Patna, 
orders of A, a coach-builder at Calcutta, a carriage of a particular 
description. Nothing is said by either as to the price, The order 
having been executed, and the price bring in dispute between 
the buyer and the seller, the Court must decide what price it con- 
siders reasonable.* 

Delivery.—(1) Delivery of goods sold may be made by doing 
anything which has the effect of putting them in the possession 
of the buyer, or of any | erson authorized to hold them on his be- 
half:eg.: (a) A-sells to B a horse, and causes o: permits it 
to be removed from A’s stables to B’s. The removal to B’s siable 
is a delivery. (2) B, in England, orders 100 bales of cotton from 
A, a merchant of Bombay, and sends his own ship to Bombay for 
the cotton. The putting the cotton on board the ship is a delivery 
to B. (c) A sells to B certain svecitic goous which are locked up 
in a godown. A gives B the key of the yodown, in order that he 
may get the goods, This is a delivery. (¢) Asellsto B five speci- 
fic casks of oil. The oil is in the warehouse of A. B sells the five 
casks to C. A receives warehouse rent for them from C, This 
amounts to a delivery of the oil to C, as it shows an assent on the 
part of A to hold the goods as warehouseman of C. (¢) A sells to 
B 50 mauniis of rice in the possession of C, a warehouseman, A 
gives B an order to C to transfer the rice to B, and C assents to 
such order, and transfers the rice in his books to B. This is a 
delivery. (/) A agrees to sell B five tons of oil, at Rs. 1,000 
per ton, to be paid for at the time of deliverv. A gives to C,a 
wharfinger, at whose wharf he had 20 tons of the oil, an order 
to transfer five of them into the name of B. C makes the transfer 
in his books, and gives A’s clerk a notice of the transfer for B. 
A’s clerk takes the transfer notice to B, and offers to give it him 
on payment of the price of the oil. B refuses to pay. There has 
been no delivery to B, as B never assented to make C his agent 
to hold for him the five tons selected by A, (2) A delivery of 
part of goods, in progress of the delivery of the whole, has the 
same effect, for the purpose of passing the property in such goods, 
as a delivery of the whole; butacelivery of part of the goods, 
with an intention of severing it from the whole, does not operate 
as a delivery of the remainder: ¢g.- (a2) A ship arrives in a har- 
bour laden with a cargo consigned to A, the buyer of the cargo. 
The captain begins to discharge it, and delivers over part of the 
goods to A in progress of the delivery of the whole, This is a 
delivery of the cargo to A for the purpose of passing the property 

1) Act IX of 1872, s. 89 : ro Bing., 376: ib., 482, 
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inthe cargo. (4) A sells to B a stack of firewood, to be paid 
for by B on delivery. Aften the sale, B applies for and obtains 
from A leave to take away some of the firewood. This has not 
the legal effect of delivery of the whole. (c) A sells so maunds of 
rice to B. The rice remains in A’s warehouse. After the sale, B 
sells to C 10 maunds of the rice, and A, at B’s desire, sends the 
to maunds toC. This has not the legal effect of a delivery of 
the whole. (3) In the absence of any special promise, the seller 
of goods is not bound to deliver them until application for 
delivery by the buyer. In the absence of any special promise as 
to the place of delivery, goods sold are to be delivered at the 
place at which they are at the time of the sa/e ; and goods con- 
tracted to be sold are to be delivered at the place at which they 
are at the time of the contract for sale, or, if not then in existence, 
at the place at which they are produced? 

Effect of delivery to wharfinger or carrier —See 
“ Carriers.” 

Nature of a lien.—“ Lien” has been defined to be “a right 
in one man to retain that which is in his possession belonging to 
another till certain demands of him, the person in possession, are 
satisfied.”3 Thus azents, bailees, workmen and others have aright 
of lien: ¢.g.: a horse-breaker by whose skill a horse is made 
manageable has a lien upon the horse for his charges in keeping 
and training it (but in the case of a racehorse it is doubtful 
if the trainer’s lien attaches).¢ So also a tailor to whom cloth is 
sent to make a suit of clothes has a lien for the price upon them.s 
Lien carries no right of sale even though the retention be attend- 
ed with expense: as to the vendor's right of re-sale; v. post A 
lien may be either specific or general: that is alien in respect 
of some particular demand, or a lien in respect of all outstand- 
ing claims. Thus a bailee has a particular or specific lien, whereas 
the lien of a banker is general.7 A lien being founded on posses- 
sion, the lien is lost with the parting with possession. 

Seller's lien.—(1) Unless a contrary intention appears by the 
contract, a seller has a lien on sold goods as long as (a) they re- 
main in his possession sand (4) the price or any part of it remains 
unpaid. The lien being founded on possession is lost with deli- 
very. A vendor has, however, in certain cases, a further right, v#z., 
the right of stoppage 77 transitu (see next paragraph). The 
seller’s lien may be negatived by the terms of the contract, as for 
instance in the case of a contract for which security is given: in 
such a case “ the express stipulation and agreement of the parties 

2) Act IX of 1872, ss. go—94, 5) 3M.&S. 169. See pp, 83, 84. 


3) 2 East, 23. 6} 29L. J., Ch. 714, 
4) 130. B., 680: 5 M.& W., 350. 37) See pp. 83, 84. 
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for security exclude lien and limit their rights hy the extent of the 
express contract that they have madg.”8 (2) Where, by the con- 
tract, the payment is to be made at a future day, but no time is 
fixed for the delivery of the goods, the seller has no lien, and the 
buyer is entitled to a present delivery of the goods without pay- 
ment. But if the buyer (a) becomes insolvent (42, if he has 
ceased to pay his debts in the usual course of business, or is inca- 
pable of paying them) before delivery of the goods; or (4) if the 
time appointed for payment arrives before the delivery of the 
goods, the seller may retain the goods for the price: e.g. ; A sells 
to B a quantity of sugar in A’s warehouse. It is agreed that 
three months’ credit shall be given. 3B allows the sugar to remain 
in A’s warehouse. Before the expiry of the three months, B 
becomes insolvent. A may retam the goods for the price. (2) 
Where, by the contract, the payment is to be made at a future 
day, and the buyer allows the goods to remain in the possession 
of the seller until] that day, and does not then pay for them, the 
seller may retain the goods for the price: ag.: A sells to Ba 
quantity of sugar in A’s warehouse. It is agreed that three 
months’ credit shall be given. B allows the sugar to remain in 
A’s warehouse till the expiry of the three months, and then does 
not pay for them. A may retain the goods for the price. (3) A 
seller, in possession of goods sold, may retain them for the price 
against any subsequent buyer, unless the seller has recognized 
the title of the subsequent buyer 9 

Stoppage in transit,—A seller who (1) as parted with the 
possession of the goods ; and (2) has not received the whole price, 
may, if the buyer becomes insolvent, stop the goods while they 
are in transit to the buyer.t Stoppage in transit entitles the sell- 
er to hold the goods stopped until the price of the whole of the 
goods sold is paid: eg. A sells to B roo bales of cotton; 
60 bales having come into B’s possession, and 40 being still in 
transit, B hecomes insolvent, and A, being still unpaid, stops the 
40 bales in transit A is entitled to hold the 40 bales until the 
price of the roo balesis paid.2 The seller may effect stoppage 
in transit, either (1) by taking actual possession of the goods; 
or (2) by giving notice of his claim to the carrier or other depo- 
sitary in whose possession they are.3 Such notice may be given, 
either to the person who has the immediate possession of the 
goods, or to the principal whose servant has possession. In the 
latter case, the notice must be given at such a time, and under 


8) 23 Ch. Div.. 330. 2) ib,, 5. 106, 
9) Act IX of 1872, ss. 95-98, 3) ib, 5. Tog. 
rt) ib, s.99:Sm.L. C.: Leckdarrow 
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such circumstances, that the principal, by the exercise of reason- 
able diligence, may communicate it to his servant in time to 
prevent a delivery to the buyer.4 Goods are deemed to be in 
transit while they are in the possession of the carrier, or lodged 
at any place in the course of transmission to the buyer, and are 
not yet come into the possession of the buyer or any person on 
his behalf, otherwise than a» being in possesvion of the carrier, 
or as being so lodged: eg.- (a) B, living at Midras, orders 
goods of A, at Patna, aud directs that they shall be sent to Mad- 
ras. The goods are sent to Calcutta, aud there delivered to C, a 
wharfinger, to be forwarded to Madras. ‘Ihe goods, while they 
are in the possession of C, are in transit. (d) B, at Delhi, orders 
goods of A, at Calcutta. A consigns and forwards the goods to 
B at Delhi. On arrival there, they are tiken to the warehouse 
of B, and left there. B refuses to receive them, and immediately 
afterwards stops payment. The goods are in transit. (¢) B, who 
lives at Puind, orders goods of A at Bombay. <A sends them to 
Prind by C, a carrier appointed by B. The goods arrive at Prind, 
and are paced by C, at B’s request, in C’s warehouse for B, The 
goods are no longer in transit. (¢) B, a merchant of London, 
orders 100 bales of cotton of A, a merchant at Bombay, B sends 
his own ship to Bombay for the cotton. The transit is at an end 
when the cotton is delivered on board the shiv, (e) B, a mer- 
chant of London, orders 100 bales of cotton of A, a merchant at 
Bombay. B sends his own ship to Bombay for the cotton, A 
delivers the cotton on board the ship, and takes bills of lading 
from the master, making the cotton Geliverable to A’s order or 
assigns. ‘The cotton arrives at London, but, before coming into 
B’s possession, B becomes insolvent. The cotton has not been 
paid fcr. A may ston the cotton.s 

Continuance of right of stoppage.—The seller’s right of 
stoppage does not, except in the cases heremafter mentioned (v. 
post), cease on the buyer’s re-selling the goods while in transit, and 
receiving the price, but continues until the goods have been 
delivered to the second buyer, or to some person on his behalf.® 

Cessation of right.—The right of stoppage ceases if the 
buyer, having obtained a bill of lading or other document show- 
ing title to the goods, assigns it, while the gonds are in transit, to 
a second buyer, who is acting in good faith, and who gives valu- 
able consideration for them: eg.: (a) A sells and consigns 
certain goods to B, and senis him the bill of lading. A being 
still unpaid, B becomes insolvent, and while the goods are in 

4) Act IX of 1872, s, ros. 


5) ib.,s.106:Sm, LC, : Lickbarrow v, Mason. 
6) ib, Ss. 10%. 
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transit, assigns the bill of lading for cash to C, who is not aware 
of his insolvency. A cannot stop the goods in transit. (0) A 
sells and consigns certain goods to B. A being siill unpaid, B 
becomes insolvent, and, while the goods are still in transit, assigns 
the bill of lading for cash to C, who knows that B is insolvent. 
The assignment not being in good faith, A may still stop the 
goods in transit.7 . 

Stoppage where bill of lading is pledged—v. “ Carri- 
ers,” Pp. 124. 

Re-sale.—Where the buyer of goods fails to perform his part of 
the contract, either by not taking the goods sold to him, or by not 
paying for them, the seller, having a lien on the goods, or having 
stopped them in transit, may, after giving notice to the buyer of 
his intention to do so, re-sell them, after the laose of a reasonable 
time, and the buyer must bear any loss, but is not entitled to any 
profit, which may occur on such re-sale.® But this is not the 
vendor’s only remedy. This is one remedy, but it is only a partial 
remedy, for the purchaser might be insolyent and the market de- 
pressed, in which case it would be small satisfaction for the vendor 
to re-sell, The vendor may rescind the contract and refuse to 
deliver the goods.9 

Title conveyed by seller of goods to buyer—See “ Zt#/e.” 

Warranty—See “ Warranty.” 

‘When the seller sends to the buyer goods not ordered 
with goods ordered, the buyer may refuse to accept any of the 
goods so sent, if there is risk or trouble in separating the goods 
ordered from the goods not ordered: e.g.: A orders of B specific 
articles of china. B sends these articles to A in a hamper, with 
other articles of china which had not been ordered. A may refuse 
to accept any of the guods sent.? 

Wrongful refusal to accept.—lIf a buyer wrongfully refuses 
to accept the goods sold to him, this amounts to a breach of the 
contract of sale? The ordinary measure of damages for not ac- 
cepting goods sold is the difference between the contract price and 
the market price of similar goods at the time when they ought to 
have been accepted.3 See “ Confract,” pp. 165,166. So also the 
ordinary measure of damages for not delivering g« ods sold is the 
difference between the contract price and the market price at the 
time appointed for delivery.+ 

When goods sold have been delivered to the buyer, the 
seller is not entitled to rescind the contract on the buyer’s 

9) Act IX of 1872,s.102:L.R.,2Q. 2) Act IX of 1872, s, 119. 
E D., 376. 2) ib., S. T20. 
8) ib., 5. 107. 9B. & C., 3145. 
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failing to pay the price at the time fixed, tinless it was stipulated 
by the contract that he should be so entitled’s 

Sale by auction.—Until’ the moment of sale an auctioneer is 
primarily the agent of the seller: but for some purposes he is also 
the agent of both parties.6 The offer is made by the bidder and 
accepted by the auctioneer by the falling of the hammer. Before 
the fall of the hammer, either party may revoke the auctioneer’s 
authority. Every bidding is but an offer on one side, which is 
binding on neither until it receives assent: the general rule being 
that an offer may always be retracted before acceptance. A bid- 
ding may therefore be countermanded before the lot is actually 
knocked down: but the retraction must be made loud enough to 
be heard by the auctioneer.? Where goods are sold by auction, 
there is a distinct and separate sale of the goods in each lot, by 
which the ownership thereof is transferred as each lot is knocked 
down.® If, at a sale by auction, the seller makes use of pretended 
biddings (called “ puffing ”) to raise the price, the sale is voidable 
at the option of the buyer.9 An auctioneer has alien on the goods 
sold. by auction and the proceeds thereof for his commission, and 
may sue the purchaser either in the name of his principal, or in his 
own name.* 

See “ Agency,” “ Contract,” “ Title,” “ Warranty” and Indes. 


§) Act IX of 1872, s, rez. 8) Act IX of 1872, s, 122: 4B & Ad., 
6) 5 B& Ald., 333;7 Ves., 276, 97+ 
7) 37. R,, 148, Sugden's Vendors 9) ib., s. 123: Bateman, pp. 120, 136, 
and Purchasers, pp. II, 13, 14, Cf, 30 & gr Vic., cap. 48: Sug 
x4th Ed,: Bateman’s Auctions, den, p. 9. 
Gh Ea Pp. 30: andcasesthere 1) 4 E, & B., 954. 
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AUTHORITIES—Act KV of 1882 (Presidency Small_Cause Courts): Act IX of 
1887 (Provincial Small Cause Courts). 

Small Cause Courts are Courts, with a limited jurisdiction, 
for the trial of civil suits, where the subject-matter of the suit 
does not exceed acertain sum. They are of two kinds: Presidency 
(.2,, the Courts in the towns of Calcutta, Madras and Bombay) and 
Provincial or Mofussil. ‘he former date from 1850, and are 
historically connected with the Courts of Requests established by 
Charter in 1753; the latter were established subsequently to the 
Presidency Small Cause Courts, and are governed by a separate 
Act (IX of 1887). See Znzroduction, pp xiv, xv. ‘The previous 
Act dealing with Presidency Small Cause Courts (Act IX of 1850) 
was mainly an adaptation of the earlier English County Courts 
statutes to the Presidency-towns. The present Act (XV of 1882) 
has, especially in matters of procedure and practice, brought the 
Presidency Small Cause Courts nuch more under the operation 
of the general law which governs the procedure in the Civil 
Courts of the country than had hitherto been the case.’ 


PRESIDENCY COURTS. 
AuTHORITY—Act XV of 1882, 

Constitution and officers—In each of the towns of Calcutta, 
Madras and Bombay there is a Court of Small Causes. These 
Courts are deemed to be under the superintendence of the High 
Courts. Subject to the control of the Governor-General the 
Local Government may appoint, suspend, or remove the Judges, 
Not less than one-third of the persons appointed, including the 
Chief Judge, must be advocates of one of the High Courts. The 
Chief Judge is the first in rank and precedence, and has the 
distribution of the business of the Court, and a casting voice 
in case the Court is equally divided in opinion. With the sanc- 
tion of the High Court, the Small Cause Court may make rules 
to provide for all matters not specially provided for by the Act. 
The Local Government may appoint the officer who is called 
the Registrar of the Court, and who is the chief ministerial 
officer. The Chief Judge may, subject to the control of the 
Local Government, appoint clerks, bailiffs and other ministerial 
officers, The Registrar may be invested with the powers of a 
Judge for the trial of suits in which the amount or value of the 


1) See MacEwen's (R. S. T.) ‘Practice of the Presidency Court of Small 
Causes of Calcutta,” 1883, p, iv. 
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subject-matter does not exceed Rs. 20. No Judge or ather officer 
appointed under the Act may, during the continuance of his 
office practise or act as a*legal practitioner, or be concerned 
either on his own account or for any other person, or as the 
partner of any other person, in any trade or profession.? 

Law administered by the Court,—aAll questions other than 
questions relating to procedure or practice, which arise in suits or 
other proceeuings, must be dealt with and determined according 
to the law for the time being administered by the High Court in 
the exercise of its ordinary original civil jurisdiction.3 

The local limits of the jurisdiction of eich of the Small 
Cause Courts is the local limits for the time being of the ordinary 
civil jurisdiction of the High Court.¢ 

Suits in which Court has no jurisdiction are suits—fa) 
concerning the assessment or collection of the revenue 5 (4) con- 
cerning any act ordered or done by the Governor-General in 
Council or the Local Government, or by the Governor-General or 
a Governor, or by any member of the Council of tne Governar- 
General or of the Governor of Madras or Bombay, in hs official 
capacity, or by any person by order of the Governor-G-neral in 
Council or the Local Government ; (¢) concerning any act ordered 
or done by any Judge or judicial officer in the execution of his 
office, or by any person in pursuance of any judgment or order 
of any Court or any such Judge or judicil officer; (¢) for the 
recovery or partition of im uoveable pruperty ; (¢) for the foreclo- 
sure or redemption of a morigage of immoveable property ; (/) 
for the determination of any other right to, or interest in, immove- 
able property; (g) for the snecific performance or resciss on of 
contracts ; (4) to obtain an injunction ; (¢) for the canceliation or 
rectification of instruments; (7) to enforce a tru-t; (4) for a 
general average loss and suits on policies of insurance on sea- 
going vessels; (/) for compensation in respect of collisions on 
the high seas; (#) for compensation for the infringement of a 
patent, copyright, or trade-mark; () for a dissolution of part- 
nership, or for an account of partnership transactions ; (e) for an 
account of property and its due administration under the decree 
of the Court; (f) for compensation for Sibel, slander, malicious 
prosecution, adultery, or breach of promise of marriage ; (¢) for 
the restitution of conjugal rights, for the recovery of a wife, or for 
a divorce; () for declaratory decrees ; (s) for possession of an 
hereditary office ; (2) against Sovereign Princes or Ruling Chiefs, 
or against Ambassadors or Envoys of Foreign States ; (z) on any 
judgment of a High Court; (v) the cognizance whereof by the 


2) Act XV of 1882, ss. 5—z5. 3) ib,, s, 26, 4) ib, s.17, 
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Small Cause Court is barred by any law for the time being in 
force,$ 

Suits in which Court has jurisdiction.—Subject to the 
above-mentioned exceptions the Small Cause Court has jurisdic- 
tion to try all suits of a civil nature wien the amount or value of 
the subject-matter does : ot exceed Rs. 2,000; and (a) the cause 
of action has arisen, either wholly or in part, wituin the local 
lunits of the jurisdiction of the Small Cause Court and the leave 
of the Court has been given before the institution of the suit ; 
or (4) all the defenciants, at the tme of the institution of the suit, 
actually and voluntarily reside or carry on business, or personally 
work for gain, within such local limils ; or (¢) any of the defend- 
anis, at the time of the institution of the suit, actually and 
voluntarily resides, or carries on business, or personally works 
for gain, within such local limits, and either the leave of tne 
Court has been given before the instiution of the suit, or the 
defendants who do not reside, etc., acquiesce in such institution, 
Where a person has a permanent dwelling at one place and also 
a lodging at another place for a temporary purpose only, he is 
deemed to reside at both places in respect « f any cause of action 
arising at the place where he has such temporary lodging. The 
Court may by cousen¢ try suits beyond the pecuniary limits of its 
jurisdiction. When in any suit the sum cliimed is, by a set-off 
admitted by both parties, reduced to a balance not exceeding 
Rs. 2,000 the Small Cause Court has jurisdiction to try such 
suit.© If any suit cognizable by the Small Cause Court (other 
than suits by and against cfficers of the Court) is instituted in 
the High Court, and if, in such suit the plaintiff obtains in the 
case of a suit founded on contract a decree for any m-tter of 
an amount or value Jess thin Rs. 2,coo, and in the case of any 
other suit a deciee for any matter of an amount or value of less 
than Rs. 300, no costs will be allowed to the plaintiff: and if in 
any such suit the plaintiff does not obtain a decree, the defend- 
ant will be e:.titled to his costs as between attorney and client. 
The foregoing rules do not apply to any suit in which the Judge 
who tries the same certifies that it was one fit to be brought in the 
High Court.’ 

Procedure.—Certain portions of the Code of Civil Proce- 
dure® extend to the Small Cause Court, provided that the Court 
may declare that any of the said portions of the said Code shall 
not extend to the Small Cause Court, or shall extend with such 
modificatious as the Court may thiok fit. Except in cases of 

5) Act XV of 1882, s. 19, 8) Specified in the second schedule 

7 ib., ss. 18, 20, : annexed to the Act, 

7) ib., s. 22, 
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set-off,9 mo written statement will be received unless"required by 
the Court.? ie ; . 

. Compensation payable to defendant.—In any suit in 
which tHe defendant appcars and does not admit the claim, and 
the plaintiff does not obtain a decree for the full amount of his 
claim, the Small Cause Court may order the plaintiff to pay to the 
defendant, by way of satisfaction for his trouble and attendance, 
such sum as it thinks fit.? 

Discharge ef judgment-debtor on sufficient security. 
— Whenever any judgment-debtor, who has been arrested, or whose 
property has been seized in execution of a decree of the Smal] 
Cause Court, offers security to the satisfaction of such Court fo! 
payment of the amount which he has been ordered to pay and the 
costs, the Court may order him to be discharged, or the property 
to be released.3 

Suspension of execution.—Whenever it appears to the 
Small Cause Court that any judgment-debtor under its decree jy 
unable, from sickness, poverty, or other sufficient cause, to 
pay the amount of the dectee, or, if such Court has ordered the 
same to be paid in instalments, the amount of any instalment 
thereof, it may from ume to time, for such time and upon such 
terms as it thinks fit, suspend the execution of such decree and 
discharge the debtor, or make such orver as it thinks fit.4 . 

Suits by minors—See “ Masters, Servants and Apprentices,’ 
P. 425. 

New trials and re-hearing.—Saving the provisions for a new 
trial, for reference to the High Court, ana fora re-hearing (v. post) 
every decree and order of the Small Cause Court in a suit is final 
and conclusive ; but the Court may, on application of either party, 
made within ezgh¢ days from the date of the decree or order in 
any suit,5 order a new trial to be held, or alter, set aside, or 
reverse the decree or order, upon such terms as it thinks reasonable, 
and may, in the meantime, stay the proceedings. Any party may 
also, within eigAz days after the judgment in any suit in the Small 
Cause Court in which the amount or value of the subject-matter 
exceeds Rs. 1,000, apply to the High Court for an order that such 
suit may be re-heard in the High Court.® No suit lies on any 
decree of the Small Cause Court.7 
" Recovery of possession of immoveable property— 
See “ Possession.” 


9) See pp. 9, 10, “ Action and Ac- 5) Not being a decree following upon 


tronsble Claim,’ a judgment according to award 
1) Act XV of 1882, ss, 23, 24, under s. 522, Civ, Pr. Code: 
2) ib,, s. 26, see ‘ 4idifration,” Dp. 50 
3) ib, s. 29. 6) Act XV of 1882, ss, 37, 38. 


4) 1b, 8 30, 7) iby S 94 
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References to High Court.—If two or more Judges of the 
Small Cause Court sit together in any suit or in any proceeding 
for the recovery of possession of immoveable property (see 
“ Possession”) and differ in their opinion as to any question of law 
or usage having the force of law, or the construction of a docu- 
ment, which construction may affect the merits, or, if in any suit 
or any such proceeding in which the amount or value of the subject- 
matter exceeds Rs. soo, any such question arises, and either party 
so requires, the Small Cause Court must draw up a statement of 
the facts of the case, and refer such statement for the opinion of 
the High Court, and must either reserve judgment or give judg- 
ment contingent upon such opinion.® ; . 

Distresses.—Chapter VIII of the Act deals with the subject 
of distresses and extends to every place within the local limits of 
the ordinarv original civil jurisdiction of the High Courts at Cal- 
cutta, Madras and Bombay. But nothing contained in this chapter 
applies (a) to any rent due to Government ; (4) to any rent which 
has been due for more than 12 months before the application for 
a distress-warrant, Any person claiming to be entitled to arrears 
of rent of any house or premises may apply for a distress-warrant, 
The Judge or Registrar will thereupon issue a wairant directing the 
bailiff to distrain the moveable property of the person in arrear for 
the sum in ariear and the costs of the distress, Every distress 
must be made after sunrise and befoie sunset, and not at any 
other time. The bailiff may force open any stable, outhouse, or 
other building, and may also enter any dwelling-house the outer 
door of which may be onen, and may break open the door of any 
room in such dwelli: g-house for the purpose of seizing property 
liable to be seized under this chapter: but he must not enter or 
break open the door of any room appropriated for the zandénd, 
which, by the usage of the country, is considered private. On 
seizing any property the bailiff must make an inventory and give 
notice to the debtor that unless the arrear rent and costs of dis- 
tress be paid within five days, the property mentioned in the in- 
ventory will be appraised and sold.9 At the expiration of five days, 
the bailiff may appraise the property seized and must give the debt- 
or notice that such property will be sold two clear days at least 
after the date of the notice, In default of any order to the contrary 
the distrained property will be sold and the proceeds handed over 
- to the Registrar to be applied first in payment of the costs of the 
distress, and then in satisfaction of the debt; the surplus, if any, 
will be returned to the aebtor.t No distress may -be levied for 
rent except under the provisions of the above-mentioned chapter,? 


8) Act XV of 1882, s, 69, ib., ss. 64, 65, 
9) ib., ss. 50, 53—56, 59. 2) ib,s 
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Property which may be seized.—In pursaunce of a dis- 
tress-wairant, the bailiff mist seize the moveable property found 
in or upon the house or premises mentioned in the warrant and 
belonging to the person from whom the rent is claimed, or such 
part thereof as may, in the bailiff’s judgment, be sufficient to 
cover the amount of the rent, together with the costs of the 
distress. But the bailiff must not seize—(z) things in actual 
use ; or (2) tools and implements not in use, where there is other 
moveable property in or upon the house or premises sufficient to 
cover such amount and costs; or (¢) the debtor's necessary 
wearing apparel ; or (¢) goods in the custody of the law.3 

Application to discharge or suspend warrant.—The 
debtor, or any other person alleging himself to be the owner of 
any property seized, may, at any time within five days from such 
seizure, apply to any Judge to discharge or suspend the warrant, 
or to release a distrained article: the Judge may give reasonable 
time to the debtor to pay the rent due fromhim.+ If the value of 
the subject-matter in dispute exceeds Rs. 1,000, the applicant 
may apply to the High Court to transfer the case to itself. 

Claim to goods distrained made by stranger.—lIf any 
claim is made to, or in respect of, any property seized, or in 
respect of the proceeds or value thereof, by any person not being 
the debtor, the Registrar of the Small Cause Court may issue a 
summons calling before the Court the claimant and the person 
who obtained the warrant. A Judge of the Small Cause Court 


will adjudicate upon such claim, and make such order between . 


the parties in respect thereof and of the costs of the proceedings 
as he thinks fit. If the value of the subject-matter in dispute 
exceed Rs. 1,000, the claimant may apply to the High Court to 
transfer the case to itself.7 

Contempt of Court—See Ch. XII of the Act. 

Fees and costs.— An institution-fee not exceeding (a) when 
the amount or value of the subject-matter does not exceed Rs. 500 
—the sum of Annas 2 in the rupee on such amount or value ; (0) 
when the amount or value of the subject-matter exceeds Rs, 500 
—the sum of Rs, 62-8, and Anna zr in the rupee on the excess 
of such amount or value, over Rs. 500, must be paid on the 
plaint in every suit and every application for re-hearing (v. anze), 
or for delivery of possession of immoveable property. (See 
“ Possession.”) No such plaint or application will be received until 
such fee has been paid. ‘The fees payable for issue of process will 
be found in the appendix to the Act. Whenever such suit or 
proceeding is settled by agreement of the parties before 


3 Act XV of 1882, 5. 57.* 5) ib, . 63. 7) ib, 8, 63, 
a) ib, 8. 60, 8) ib.yss, Gt ae 


? 


SMALL CAUSE COURTS. 579 


the hearing, half the amount of all fees paid up to that time will 
be re-paid by the Small Cause Coytt to the parties by whom the 
same have been respectively paid. The Small Cause Court may 
receive and register suits instituted, and applications for recovery 
of possession (v. “ Possession”) made by poor persons, and may 
issue processes on behalf of such persons, without payment, or 
on a part payment of the fees for institution and issue of process. 
The expense of employing an advocate, vakil, attorney, 
or other legal practitioner incurred by any party, will not be 
allowed as costs in any suit} or in any proceeding for recovery of 
possession (see “ Possession”), in the Small Cause Court, in which 
suit or proceeding the amount or value of the subject-matter does 
not exceed Rs, 20, unless the Court is of opinion that the employ 
ment of such practitioner was, under the circumstances, reason 
able, 

Imprisonment or committal of person refusing to 
answer or to produce a document—Sees, 87 of the Act, 


ProvinciaL Courts, 
AutHoRITY—Act IX of 1887. 

Object of the Act.—The above-mentioned Act, which ex- 
tends to the whole of British India, consolidates and amends the 
law relating to Small Cause Courts established deyond the local 
limits of the ordinary original civil jurisdiction of the Calcutta, 
Madras and Bombay High Courts. Certain portions of the Act 
apply to Courts invested with the jurisdiction of Courts of Small 
Causes.9 

Constitution of Courts. — The Local Government may 
establish a Small Cause Court at any place within the territories 
under its administration beyond the local limits above-mentioned, 
The local limits of the jurisdiction of the Small Cause Court is 
such as the Local Government may define, and the Court may 
be held at such place or places within those limits as the Local 
Government may appoint. The Local Government may appoint 
a Judge and additional Judge, and may direct two Judges to sit as 
abench. It may also appoint a Registrar to be the chief minis- 
terial officer! A Small Cause Court is subject to the adminisira- 
tive control of the District Court and to the superintendence of the 


High Court.? 
Jurisdiction.—A Small Cause Court cannot take cognizance 
of certain suits specified in the schedule annoxed to the Act, 
Subject to the exceptions specified in that schedule and to the 
plovisions of any enactment for the time being in force, all suits 


8) Act XV of 1882, ss, 71—74, 76. ‘ tT) ib, ch. 2, 
+ g) Act IX of 1887, s, 92, : ) ib., » 28, 
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of a civil nature, of which the value does not exceed Rs. 500, are 
cognizable by a Small Cause Court. Subject as aforesaid, the 
Local Government may dirett that all suits of a civil; nature, of 
which the value does not exceed Rs, 1,000, shall be cognizable 
by a Court of Small Causes mentioned in the order. Save as 
expressly provided by this Act, or by any other enactment, a suit 
cognizable by a Small Cause Court cannot be tried by any other 
Court having jurisdiction within the local limits of the jurisdic- 
tion of the Small Cause Court by which the suit is triable.3 

Procedure.—The procedure followed in a Small Cause Court 
is the procedure prescribed in the chapters and sections of the 
Civil Procedure Code specified in the second schedule to that 
Code in so far as those chapters and sections are applicable.¢ 
Where an order imposing fine, or for the arrest or imprisonment 
of any person (except when such imprisonment is in execution 
of a decree) 1s made by a Small Cause Court, an appeal there- 
from lies to the District Court. The High Court has power to 
revise the decrees and orders of a Small Cause Court. Save as 
provided by the Act, a decree or order made by a Small Cause 
Court 1s finals See “ Action and Actionable Claim,” 

Suits involving questions of title.—When the right of a 
plaintiff and the relief claimed by him in a Small Cause Court 
depend upon the proof or dispioof of a title to immoveable pro- 
perty or other title which such a Court cannot finally determine, 
the Court may return the plaint to be presented to a Court having 
jurisdiction to determine the title. ® 


3) Act IX of 1887, ss. 15, 16, . 
4) 1b., 8,17, As to order to set aside ex-parte decree or, for a review of judg- 


ment, see the section. 
5) 1b, 85. 24, 25, 27. 
6) 1b, Ss, 23. 


SOCIETIES. 
AutHorrtins—Acts I of 1880: XX of 1863: XXI of 1860, 

Religious societies.—The Religious Societies Act (I of 1880) 
simplifies the manner in which certain bodies of persons associat- 
ed for the purpose of maintaining religious worship may hold 
property acquired for such purpose, and provides for the dissolu. 
tion of such bodies and the adjustment of their affairs, the 
appointment of trustees and for the decision of certain questions 
relating to such bodies. When any question arises, either in 
connection with the matters referred to in the Act, or otherwise, 
as to whether any person is a member of any such body, or as to 
the validity of any appointment under the Act, any person 
interested in such question may apply by petition to the High 
Court for its opinion on such question. <A copy of such petition 
will be served upon, and the heaing thereof may be attended by, 
such other persons interestel in the question as the Court thinks 
fit. Any opinion given by the Court has the force of a declara~ 
tory decree. The costs of the application are in the discretion of 
the Court. The Act extends to the whole of British India, but 
does not apply to Hindus, Mahommedans, or Buddhists, 

Religious endowments and trustees of mosques, Hindu 
temples, and colleges—See Act XX of 1863, 

Literary, scientific, and charitable societies.—Act XXI 
of 1860 makes provision for improving the legal condition of 
societies established for the promotion of literature, science, or the 
fine arts, or for the diffusion of useful knowledge, or for charitable 
purposes. Any seven or more persons associated for any literary, 
scientific, or charitable purpose, or for any such purpose as is 
described in s. 20 of the Act, may, by subscribing their names to 
a Memorandum of Association, and filing the same with the 
Registrar of Joint Stock Companies, form themselves into a society 
under this Act. Upon the memorandum and certified copy of the 
rules and regulations being filed, the society will be registered. 
The property of such a society, if not vested in trustees, is deemed 
to be vested for the time being in the governing body of such 
society. The Act makes provision for the manner in which suits 
by and against such a society are to be brought, and judgment is 
to be enforced. The society is empowered to make by-laws and 
to enforce them by pecuniary penalties. Members are liable to 
be sued as strangers, and are punishable as strangers if guilty of 


1) Act I of 1880, 
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offences. The Act further enables such societies to alter, extend, 
or abridge their purposes, and makes provision for their dissolution, 
Any person may inspect all documents filed with the Registrar 
under this Act on payment of a fee of one rupee for each inspec- 
. tion? 

Associations not for proflt—See “ Companies,” p, 135. 


2) Act XXI of 1860, passint, 


TITLE. 


AUTHORITIES—Act IX of 1872 (Contiact) : Act IV of 1882 (Transfer of Property): 
Act I of 1877 (Specific Relief) : Act I of 1872 (Evidence), 

Suit for declaratory decree in case of denial of title— 
See “ Judgments and Decrees,” p. 358. 

Title to negotiable instruments—See “Fills of Exchange 
and Promissory Notes,” p. 10%. ; 

Title of literary work—See “ Copyright,” p. 177. 

Slander of title—See Juztvoduction, p. xxii, note. 

Donatio mortis causa of title-deeds—See “ Donatio Mortts 
Causa,” p. 217. 

Adjudication of title in interpleader suits——See “ Si/er- 
pleader,” p. 336. 

Denial by lessor of landlord’s title—See “ Zease,” p. 3474, 

Possession without title—See “ Possession,” pp. 510, 511, 

12, 

Title in ejectment suits—See ‘ Possesston,” p. 512. 

Title of executors—sSee “ Probate,” p. 517. 


Tirtt to MovEABLE PROPERTY, 


Title conveyed by seller of goods to buyer.—WNo seller 
can give to the buyer of goods a better title to those goods than 
he has himself, except in the following cases:—(z) When any 
person is, by the consent of the owner, in possession of any goods, 
or of any bill of lading, dock-warrant, warehouse-keeper’s certi- 
ficate, wharfinger’s certificate or warrant or order for delivery, or 
other document showing title to goods, he may transfer the ownei- 
ship of the goods of which he’ is so in possession, or to which 
such documents relate, to any other person, and give such person 
a good title thereto, notwithstanding any instructions of the owner 
to the contrary: Provided that the buyer acts in good faith, 
and under circumstances which are not such as to raise a reason- 
able presumption that the person in possession of the goods or 
documents has no right to sell the goods. (2) If one of several 
joint-owners of goods has the sole possession of them by the 
permission of the co-owners, the ownership of the goods is trans- 
ferred to any person who buys them of such joint-owner in good 
faith, and under circumstances which are not such as to raise a 
reasonable presumption that the person in possession of the goods 
has no right to sell them. (3) When a person has obtained 
possession of goods under a contract voidable at the option of 
the other party thereto, the ownership of the goods is transferred 
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toa third person who, before the contract is rescinded, buys them 
in good faith of the persorm in possession; unless the circum- 
stances which render the contiact voidable amounted to an offence 
committed by the person in possession or those whom he repre- 
sents, In this case the original seller is entitled to compensation 
from the original purchaser for any loss which the seller may have 
sustained by being prevented from rescinding the contract: eg., 
(2) A buys from B, in good faith, a cow which 8B had stolen from 
C. The property in the cow is not transferred to A. (4) A,a 
merchant, entrusts B, his agent, with a bill of lading relating to 
certain goods, and instructs B not to sell the goods for less than a 
certain price, and not to give credit to D. 8B sells the goods to 
D for less than that price, and gives I) three months’ credit. The 
property in the goods passes to D. (c) A sells to B goods of 
which he has the bill of lading, but the bill of lading is made 
out for delivery of the goods to C, and it has not been endorsed 
by C, The property is not transferred to B. (d) A, B and C are 
joint Hindu brothers, who own certain cattle in common. A is 
left by B and C in possession of a cow, which he sells toD. D 
purchases bond fide. The property in the cow is transfered to D, 
(e) A, by a misrepresentation not amounting to cheating, induces 
B to sell and deliver to him a horse. A sells the horse to C 
before B has rescinded the contract. The property in the horse 
is transferred to C; and B is entitled to compensation from A for 
any loss which B has sustained by being prevented from 1escind- 
ing the contract. (/) A compels B by wrongful intimidation, or 
induces him by cheating or forgery, to sell him a horse, and, 
before B rescinds the contract, sells the horse to C. The pro- 
perty is not transferred to C.* 

Seller’s responsibility for badness of title.—If the buyer, 
or any person claiming under him, is, »y reason of the invalidity 
of the seller’s title, deprived of the thing s 1d, the seller is re- 
sponsible to the buyer, or the person claiming under him, for loss 
caused thereby, unless a contrary intention appears by the con- 
tract.? 

No specific relief in favour of vendor or lessor with- 
out title, or voluntary settlor—v post. 

Purchaser’s and lessee’s rights against vendor and 
lessor with imperfect title—v, Jos? 


Tite to IMMOVEABLE PROPERTY. 


Operation of transfer of property by owner — See 
“ Transfer of Property,” 


1) Act IX of 1872, s, 108, 2) ib,, s. tom 
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Transfer by ostensible owner—See ‘ Transfer of Pro- 
perty.” . 

Sale.—The seller of immoveablé property is deemed to con- 
tract with the buyer that the interest which the seller professes to 
transfer to the buyer subsists, and that he has power to transfer 
the same, See “ Sale,”3 p. 560. 

Mortgage.—In the absence of a contract to the contrary the 
mortgagor is deemed to contract with the mortgagee that the 
interest which the mortgagor professes to transfer to the mortgagee 
subsists, and that the mortgagor has power to transfer the same.t+ 
See “ Mortgage,” pp. 452, 456. 

Right of party by reason of defect of title in ex- 
change-—See “ Hachange.” 

Title-deeds.—No witness who is not a party to a suit can be 
compelled to produce his title-deeds to any property, or any 
document in virtue of which he holds any property as pledgee or 
mortgagee, or any document the production of which might 
tend to criminate him, unless he has agreed in writing to produce 
them with the person seeking the production of such deeds, or 
some person through whom he claims.s 

Vendors and lessors without titleand voluntary set- 
tlors.—A contract for the sale or letting of property, whether 
moveable or immoveable, cannot be specifically enforced in favour 
of a vendor or lessor—(a) who, knowing himself not to have any 
title to the property, has contracted to sell or let the same; (2) 
who, though he entered into the contract, believing that he had 
a good title to the property, cannot, at the time fixed by the 
parties or by the Court four the completion of the sale or letting, 
give the purchaser or lessee a title free from reasonable doubt ; (¢) 
who, previous to entering into the contract, has made a settlement 
(though not founded on any valuable consideration) of the sub- 
ject-matter of the contract®: ¢.g,, A, out of natural love and affec- 
tion, makes a settlement of certain property on his brothers and 
their issue, and afterwards enters into a contract to sell the pro- 
perty to a stranger. A cannot enforce specific performance of this 
contract so as to override the settlement. 

Purchaser's and lessee’s rights against vendor and 
lessor with imperfect title.— Where a person contracts to sell 
or let certain property, having only an imperfect title thereto, the 
purchaser or lessee has the following rights :—(a) ifthe vendor 
or lessor has, subsequently to the sale or lease, acquired any in- 
terest in the property, the purchaser or lessee may compel him to 
make good the contract out of such interest; (2) where the con- 


3) Act IV of 1882, 5. 55. 5) Act I of 1872, s, 130, 
4) 8.65, ib, 6) Act I of 1877, s, 25, 
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currence of other persons is necessary to validate the title, and 
they are bound to convey at the vendor’s or lessor’s request, the 
purchaser or lessee may compel him to procure such concurrence ; 
(¢) when the vendor professes to sell unincumbered property, but 
the property is mortgaged for an amount not exceeding the pur- 
chase-money, and the vendor has, in fact, only a right to redeem 
it, the purchaser may compel him to redeem the mortgage, and 
to obtain a conveyance from the mortgagce ; (d) where the vendor 
or lessor sues for specific performance of the contract, and the 
suit is dismissed on the ground of his imperfect title, the defend- 
ant has a right to a return of his deposit (if any) with, interest 
thereon, to his costs of the suit, and to a lien for such deposit, 
interest and costs on the interest of the vendor or lessor in the 
property agreed to be sold or let.” 

Rent bona fide paid to holder under defective title.— 
No person is chargeable with any rents or profits of any immove- 
able property, which he has in good faith paid or delivered to any 
person of whom he in good faith held such property, notwith- 
standing it may afterwards appear that the person to whom such 
payment or delivery was made had no right to receive such rents 
or profits: eg., A lets a field to Bata rent of Rs. 50, and then 
transfers the field toC. B having no notice of the transfer, in good 
faith pays the rent to A. B is not chargeable with the rent so paid.® 

Improvements made by bona fide holders under defec- 
tive title —When the transferee of immoveable property makes 
any improvement on the property, believing in good faith that he 
is absolutely entitled thereto, and he is subsequently evicted 
therefrom by any person having a better title, the transferee has a 
right to require the person causing the eviction either to have the. 
value of the improvement estimated and paid or secured to the 
transferee, or to sell his interest in the property to the transferee 
at the then market value thereof irrespective of the value of such 
improvement. The amount to be paid or secured in respect of 
such improvement is the estimated value thereof at the time of 
the eviction, When, under the circumstances aforesaid, the trans- 
feree has planted or sown on the property crops which are growing 
when he is evicted therefrom, he is entitled to such crops and to 
free ingress and egress to gather and carry them.9 

See “* Possession,” “ Trespass,” “ Registration,” “ Small Cause 
Courts,’ and “ Indes.” 


9) Act 1 of 1877, 4 28, 8) Act IV of 2882, 5. 50, 9) s. 51, ib, 
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AUTHORITIES—Act IX of 1872 (Contract): Lindley on Paitneiship, sth Ed. : 
Cunningham and Shephard’s Contract Act, 6th ld,: Story’s Equity Jurisprudence, 
rath Ed. : Act I of 1877 (Specific Relief): Act 1V of 1889 (Merchandise Marks) 
amended by Act IX of 1891 : Indian Penal Code: Act VIII, of 1878 (Bea Cus- 
toms): The Merchandise Marks Act, 1889, by Reginald Gilbert, and [ed., 1892: 
Sebastian's Law of Trade-Marks, 3rd Ed., 1890: Cases cited, 

Usage of trade—See “Agency,” p. 32; “ Custom and Usage,” 
pp. 187, 188. 

Requisites and proof of mercantile usage—See “Custon 
and Usage,” p. 188, 

Agreement in restraint of trade, void.—“ Public policy ” 
requires that every man shall be at liberty to work for himself, and 
shall not be at liberty to deprive himself or the State of his labour, 
skill, or talent, by any contract that he enters into.t. Every agree- 
ment by which any one is restrained from exercising a lawful pro- 
fession, trade, or business of any kind, is to that extent void.? 
Thus it was held that a covenant by a person employed by a com} 
pany ina tea garden not to engave in similar business within 4o 
miles of the Company’s premises during the time of his cngage- 
ment and for five years after its termination, was void so far as it 
restrained him for the five years, although the restriction was a 
qualified one. The restriction, so far as it operated during the 
period of the engagement, was probably good.3 So also an agrec- 
ment whereby a dentist was restrained from practising over a 
district 200 miles in diameter, in consideration of receiving instruc- 
tion and a salary from the plaintiff determinable at three months’ 
notice, was held to be unreasonable and void.+ The words of the 
section (v. azze) “restrained from exercising a lawful profession, 
trade, or business” do not mean an absolute restriction, and are 
intended to apply to a partial restriction—a restriction limited 10 
some particular places The rule of English law, which is wider 
than that of the Contract Act, is that agreements in restraint of 
trade are against public policy and void, unless the restraint they 
impose is partial only and reasonable in relation to the objects of 
the contract, and also unless they are made upon a real and dond. 
fide consideration. But in India such an agreement may still be 
void even though the restriction created be partial only.7 “Trade 


x) LR 9 Eq, 345 5) 22 WLR. ago: rT. RR, 86: T. 

a) Act IX of 1872, «27, L. R., © Mad, 34. 

3) IL. R.,1rCal, 545: Cunningham 6) 4 aoe Cas., 674: 48 1 J.P. C,, 68, 
and Shephard, pp, 1x6, x17, 7) 22 W. R370: 14 B. L, R,, 86, 

4) 7 Bing,, 735» ; _ ubL supra, 
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in India ‘is in its infancy ; and the Legislature may have wished to 
make the smallest number df exceptions to the rule against con- 
tracts wherebyjtrade may be'restrained.”® These exceptions are 
three in number, and are as follows :— 

Saving of agreement not to carry on business of which 
the good-will is sold.—One who sells the good-will of a busi- 
ness may agree with the buyer to refrain from carrying on a simi- 
lar business, within specified local limits, so long as the buyer, or 
any person deriving title to the good-will from him, carries on a 
like business therein, provided that such limits appear to the 
Court reasonable, regard being had to the nature of the business.9 

Saving of agreements between partners.—Partners 
may, upon or in anticipation of a dissolution of the partnership, 
agree that some, or all of them, will not carry on a business similar 
to that of the partnership within such local limits as are referred 
to in the last preceding paragraph. Partners may also agree that 
some one or all of them will not carry on any business other than 
that of the partnership, during the continuance of the partnership.* 
As to the position of a partner who has carried on any business 
competing or interfering with the partnership business, see 
“ Partnership,” p. 504, “Duties of Partners.” In the absence 
of any agreement on the subject, a retiring partner is at liberty to 
set up for himself, in opposition to the firm he has quitted : and, 
on a general dissolution, all the partners are at liberty to commence 
business in opposition to each other.? 

Trade secrets may be sold with a stipulation against dealing 
with them so as to interfere with the purchaser, and with a stipu- 
lation, unlimited as to time and place, against the communication 
of such secrets, So in the case ofa suit relating toa manufacture 
pattly carried on by a process known only to the vendors, it was 
held that ‘it is settled by authority that a man may bind himself 
not to communicate that process to anybody else, anywhere, 
under any circumstances, in any part of the world.” Public policy 
requires that a man having a commodity to sell “should be at 
liberty to sell it in the most advantageous way in the market ; and 
in order to enable him to sell it advantageously in the market, it 
is necessary that he should be able to preclude himself from en- 
tering into competition with the purchaser,”3 A person will be 
restrained by the Court from making a disclosure of secrets, 
communicated to him in the course of a confidential employment, 
whether the secrets be secrets of trade, or secrets of title, or any 

i , J. Mad., 145. 2) Lind. on Partn,, pp. 436, 437. 
3} rete Exceptions:): 3) L. ee ort, 24g cf he i Ch.,- 


28 L, J. 84r: Lind., 437. | ‘h,, 567: Cunning: 
1) Act IX of 1872, s.27, Exceptions ham and Shephard, p. xexr 


(x) and (2), Lind,, 436, 437. Sebastian, p, 313, e# seg, 
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other secrets of the party important to his interests: * #2, 
carries on a manufactory, and B is Ifis assistant. In the ais 
of his business A imparts to B a*secret process of yalue. . B 
afterwards demands money of A threatening in case of refusal to 
disclose the process to C, a rival manufacturer. A may sue for an 
injunction to restrain B from disclosing the process.5 

Restriction on liberty of selling goods.—A stipulation in 
a contract, prohibiting any sales of goods (ofasimilar description 
to those bought under the contract) to others during a particular 
period was held not to be a’stipulation in restraint of trade and 
therefore not void.® 

Wages and earnings of a woman gained in trade— 
See “ Ausband and Wife,” p. 295. 

Contracts of married women with tradesmen—See 
“ Husband and Wrfe,” pp. 297, 298. 

Shop books—See “ Action and Actionable Claim,” p. 7. 

Insolvent traders—See “ Zusolvency,” 

Offensive and foul-smelling trades.—The fitness of the 
locality for the carrying on of an offensive, though lawful, trade, 
is no answer if it be an actionable nuisance? See “ Mudtsance,” 
PP. 471—473, 474, ef seg. As to the suppression and removal by 
a Magistrate of a noxious trade, see p. 474. 

Public servants unlawfully engaging in trade—See 
“ Public Servanis and Public Duties,” pp. 547, 548. 

Libel on the goods of tradesmen.—An action for libel 
cannot be brought by a tradesman against a person who imputes 
that the goods of that tradesman are bad, if such imputatipn is 
made Joné fide and in truth. But if the imputation is against the 
plaintiff as a manufacturer or tradesman to the cffect that he is 
in the habit of manufacturing or selling goods which he knows to 
be bad or worthless, it is a libel upon him personally ;° and if a 
person falsely and maliciously publish a statement disparaging an 
article a tradesman sells or manufactures, and special damage 
results from such publication, an action will lie, although the 
statement contains no imputation on the character of the seller or 
manufacturer.9 See “ Defamation,” 

Slander spoken of a person in the way of his pro- 
fession or trade—See “ Defamation,” p. 194. 

Partnership in trade—See “ Partnership.” 

Trade name.—The right of an individual or firm to the sole 
use of a trade name, as distinguished from a trade-mark, is this, 


4) Story's Eq. Jar, 28 958% pebee ety 7) ue v Q. B., 286; 32 L. Ju. C. PY 
P. 313 * +1 248. 

3 Act I oF fae, S. 54, illust, 2, 8) 5 a. B., 624. 

6) I, LL. R., 8 Cal, 809, 9) 32L. 7. 0. “ 6: 49 L. J., Gos, 
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that when a name has become identified by adoption and use 
with a particular trade, or’ manufacture, or business, the person 
who has so used or adopted it can obtain the aid of the Court to 
restrain the use of it by others in such a way as to lead customers 
or the public to think that the trade or business of the person using 
it is his trade or business.t ‘‘ Whether there is, or is not, property 
in a trade name, it is a fraud on the part of one person to attract to 
himself the custom intended for another, by a false representation, 
direct or indirect, that the business carried on by himself is identi- 
cal with that of the other person by whose ability and exertions 
the name has acquired the reputation it possesses.”? 

Telegraphic address.—There is no right to a telegraphic 
address,3 

Mode of packing,—“ The imitation of a peculiar manner of 
making up and packing goods may, in combination with other 
circumstances, be held to prove a fraudulent intention ; and it 
seems that, even in the absence of other circumstances of fraud, 
if the imitation is very significant, and the evidence very conclu- 
sive, an injunction will be awarded.”4 . 

Good-will means ‘‘every positive advantage (as contrasted 
with the negative advantage of the late partner not carrying on the 
business himself) that has been acquired by the old firin in carry- 
ing on its business, whether connected with the premises in which 
the business was previously carried on, or with the name of the 
late firm, or with any other matter carrying with it the benefit of 
the business.” The good-will is a subject of value and price 
It may be sold, bequeathed, or become assets in the hands of the 
personal representatives of the trader. See “ Partnership,” p. 506. 
“The purchaser of a business and good-will is entitled to all the 
advantages of the reputation and connection of the business as 
previously conducted, except such benefit as the vendor, on setting 
up a doné fide new business, as he is at liberty to do if there is no 
covenant to the contrary, may derive from the fact of his being 
known to have belonged to the former business: and the pur- 
chaser is entitled to restrain the vendor by injunction from inter- 
fering with what he has sold.” 

Inventions—See “ /yventions and Patents.” 

Designs—See “ Copyright,” p. 179. 

See ‘* Agency,” “ Bailment,” “ Bankers, Banking and Cheques,” 
“ Bills of Exchange and Promissory Notes,” “ Bond,” “ Contract,” 
Custom and Usage,” “ Defamation,” “ Husband and Wife,” “ In- 
solvency,” “ Nutsance,” “ Partnership,” “ Warranty,” and “ Index.” 

_ RB, In, 375. astian, p. 3X1, ASES 
: net ay vis LR, § Ch, 4) ee p. 312, and cases thee 
155, 5) Per Wood, V. C.: Johns, x74. 
3) 30Ch, D,, 156, 6) Sebastian, p, 344. 
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TRADE, PROPERTY, AND OTHER Marks, 
AUTHORITIES—Indian Penal Code: Act IV of 1889 (Merchandise Marks) amend- 
ed by Act IX of 1891 : Act VIII of 1978 (Séa Customs) : The Merchandise Marks 
Act, 1889, by Reginald Gilbert, end Fd.,1892 : Sebastian's Law of Trade-Marks, 
3rd Ed., 1890 : Act I of 1877 (Specific Relief): Cases cited, 

Meaning of “ trade-mark ”—v. posi. 

General principle of trade-mark law. — Protection is 
given to trade-mark because a trade-mark is property. The general 
principle upon which the Courts exercise jurisdiction in the case of 
trade-marks is that ‘“‘a manufacturer who produces an article of 
merchandise which he announces as one of public utility, and who 
places upon it a mark by which it is distinguished from all other 
articles of a similar kind, with the intention that it may be known 
to be of his manufacture, becomes the exclusive owner of that 
which is henceforth called his trade-mark. By the law of this coun- 
try —~ and the like law prevails in most other civilized countries— 
he obtains a property in the mark which he so affixes to his goods. 
The property thus acquired by the manufacturer, like all other 
property, is under the protection of the law, and for the invasion 
of the right of the owner of such property, the law affords a remedy 
similar in all respects to that by which the possession and enjoy- 
ment of all property is secured to the owners.”7 “A man is not 
to sell his own goods under the pretence that they are the goods 
of another man ; he cannot be permitted to practise such a decep- 
tion, nor to use the means, which contribute to that end. He can- 
not therefore be allowed to use names, marks, letters, or other 
indicia by which he may induce purchasers to believe that the 
goods which he is selling are the manufacture of another person,”® 
In order to constitute property in a trade-mark, the mark must 
not have been copied from another person’s mark, nor involve any 
false representation.9 

The function of the trade-mark is “to give the purchaser 
a, satisfactory assurance of the mark and quality of the article he is 
buying,?” 

What may be a trade-mark.—Any symbol or emblem, 
however unmeaning in itself, any name, number, or combination 
of names, marks, numbers, &c., may be used as a trade-mark, 

Colourable imitations.—But the trade-mark adopted must 
not be a colourable imitation of a trade-mark previously used by 
somebody else and of such a nature that it is likely to make un- 
wary purchasers suppose that they are puichasing the article sold 
by the party to whom the right to use the trade-mark belongs,? 

7) Per Bacon,V.C,: sx L. J.,Ch..897 1) Sebastian, p. 2. 
8) er Lord Langdale, M.R,, 6 Beav. 2) Per Lord Chelmsford, L. R., 


66:44, J., Chy, go. ' H. L., 508, 
9) 331. J., Ch, 567 , 
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Thus it has been held that “Cacaotine” was a colourable imitation 
of “Cocoatina,” “Steel Pens” of “Stephens,” “Tung’s” of 
“ Tonges” and the like3 To constitute a colourable imitation 
“there must be some general resemblance of the forms, words, 
symbols, get up, and accompaniments so as to mislead the public. 
Ifthe public, or the innocent and ignorant buyer, could be probably 
misled by the similarity of the marks, this is sufficient. It is not 
necessary to show that a manufacturer would not be deceived. 
The imitation may be colourable, although, if the two marks are 
compared together, the difference would be detected at once,” 4 
No trader can adopt a trade-mark so resembling that of #rival 
as that ordinary purchasers, purchasing with ordinary caution, are 
likely to be misled.5 

Registration.—In England acquisition of a trade-mark may 
be made by registration. By the English Patent Acts, 1583—-88, 
no infringement of a registrable trade-mark can be restrained, nor 
can damages be recovered therefor, unless the mark has been 
registered.6 There is no registration of trade-marks in 
India. “As a rule the person who has first used the trade-mark 
would be considered the proper person entitled to use it, except 
under special circumstances. The registration in England of a 
trade-mark used in India is useful, as it ‘affords some proof of user 
and ownership.”7 

Requisites of infringement.—-The plaintiff must establish 
the existence of the trade-mark, his exclusive right therein, the 
fact of an imitation, and the absence of license or acquiescence 
on the part of the plaintiff® ‘A man may by his own delay and 
acquiescence lose his right to that protection which he would 
have obtained at once had he come to the Court with reasonable 
promptitude,” 9 

Remedies in case of infringement,—A person whose trade» 
mark has been infringed has two remedies, wz, (1) in the Crimr- 
nai Courts by a prosecution under the provisions of the Penal 
Code and Indian Merchandise Marks Act* (v. dos?) ; (2) in the 
Civil Courts by a suit for damages and an account of profits, and 
by injunction under the Specific Relief Act# to restrain the wrong- 
ful user of the imitation trade-mark. An injunction will be grant- 
ed to restrain an imitation of a trademark if it is calculated to 
deceive a purchaser of goods.3 If A improperly uses the trade- 
mark of B, B may obtain an injunction to restrain the user, 


3) 37L,J., Ch, 847: 16L.T.N,S., 7) Gilbert, p, 2. 
45:21 L.T. N. eee Sebas- hs Sebastian, p. 127. 


tian, pp. 249, 150, 9 ., p. 222, and cases there cited, 
4) Ghlbert, p. 4: see Sohasilee, Ch IV, ‘ ye IV of 1889, 
L, R., z Ch,, 192. Act I of 1877. 
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provided that B’s use of the trade-mark is honest.t It is also 
open to the owner of a trade-mark to-claim the assistance of the 
customs authorities, to prevent the, import of goods bearing a 
counterfeit trade-mark or a false trade description. An innocent 
usé of an imitation trade-mark is no defence to a civil action. 
“ A man may take the trade-mark of another ignorantly, not know- 
ing it was the trade-mark of the other; or he may take it in the 
belief, mistaken but sincerely entertained, that in the manner in 
which he is taking it hes within the law, and doing nothing which 
the law forbids ; or he may take it knowing it is the trade-mark 
of his neighbour, and intending and desiring to injure his neigh- 
bour BY so doing, But in all these cases it is the same act that is 
done, and in all these cases the injury to the plaintiff is just the 
same.”5 As to the plea of unintentional contravention of the 
law in the case of a criminal prosecution ; v. ost. 

Transfer of trade-mark.—A trade-mark is capable of being 
assigned during the life of its proprietor and of being transmitted 
at his death, but it can be assigned and transmitted only in con- 
néction with the good-will of the business concerned in the partic- 
ular goods or classes of goods for which it is the mark, and an 
assignee has no exclusive right to a trade-mark unless the assign- 
ment is of a business co-extensive with the trade-mark, The 
trade-mark cannot be severed from, and used independently of, 
the good-will. On the sale of the good-will of a business the 
trade-mark will pass, whether specially mentioned or not,7 

Object of the Indian Merchandise Marks Act.—The 
object of this Act is to bring the law of India relating to fraudu- 
lent marks on merchandise into accord, as far as local cir- 
cumstances admit, with the law of England as enacted in the 
Merchandise Marks Act, 1887.8 The Indian Act adopts the 
provisions of the English Act with respect to false trade descrip- 
tions and re-casts on the lines of that Act that part of the Indian 
Penal Code which relates to trade-marks and property marks, and 
that part of the Sea Customs Act, 1878, which relates to the prohi- 
bition of the importation into British India of goods bearing false 
descriptions or marks,9 The Acts extends to the whole of British 
India, and came into force on the rst April 1889.7 

Meaning of “trade-mark,”—A mark used for denoting that 
goods are the manufacture or merchandise of a particular person 


4) Act I of 1877, s, 54, illust. w: 8) soand sr, Vic, c. 28, 
: 3B. L.R., App. 4: Coryton, 9) Statement of objects and reasons 


150. of Bill, No, 19 of 1888: Gazerte 
3) 3 App, Cas., 391. of Indza, October 20, 1888. 
6) 4De G., J. and S., 137: 30 Ch. x) Newrules were promulgated under 
D,, 454: Sebastian, p. 108, | s. 16 of the Act on the r3th 
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is called a trade-mark, and for the purposes of the Indian Penal 
Code, the expression “ trade-mark” includes any trade-mark which 
is registered in the register of trade-marks kept under the Patents, 
Designs and Trade-Marks Act, 1883,? and any trade-mark which, 
either with or without registration, is protected by law in any Bri- 
tish possession or foreign State to which the provisions of section 
103 of the Patents, Designs and Trade-Marks Act, 188 3) are, 
under Order in Council, for the time being applicable.3 

Meaning of “property mark.”—A mark used for denoting 
that moveable property belongs to a particular person is called a 
property mark.# 

“Trade description ” means any description, statemént, or 
other indication, direct or indirect—(a) as to the number, quantity, 
measure, gauge, or weight of any goods; or (4) as to the place or 
country in which, or the time at which, any goods were made or 
produced ; or (¢) as to the mode of manufacturing or producing 
any goods ; or (d) as to the material of which any goods are com- 
posed ; or (¢) as to any goods being the subject of an existing 
patent, privilege, or copyright ;—and the use of any numeral, word, 
or mark which, according to the custom of the trade, is commonly 
taken to be an indication of any of the above matters, is deemed 
to bea trade description within the meaning of this Act. 

“False trade description” means a trade description which 
is untrue in a material respect as regards the goods to which it is 
applied, and includes every alteration of a trade description, 
whether by way of addition, effacement, or otherwise, where that 
alteration makes the description untrue in a material respect, and 
the fact that a trade description is a trade-mark or part of a trade- 
mark does not prevent such trade description being a false trade 
description within the meaning of this Act.5 

“Goods” means anything which is the subject of trade or 
manufacture: and “name” includes any abbreviation of a 
name.® 

Using a false trade-mark or property mark,—Whoever 
marks any goods or any case, package, or other receptacle contain- 
ing goods, or uses any case, package, or other receptacle with any 
mark thereon, in a manner reasonably calculated to cause it to be 
believed that the goods so marked, or any goods contained in any 
such receptacle so marked, are the manufacture or merchandise 
of a person whose manufacture or merchandise they are not, is 
said to use a false trade-mark. Whoever uses any false trade-mark 
or any false property mark (v. os?) is, unless he proves that he acted 
3} 46 and 47 Vic., ce. 37. Indian Penal Code, s. 479. 
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without intent to defraud, punishable with imprisonment of either 
description for a term which may extend to one year, or with fine, 
or with both.? . 

Using a false property mark.—Whoever marks any move- 
able property or goods or any case, package, or other receptacle 
containing moveable property or goods, or uses any case, package, 
or other receptacle having any mark thereon, in a manner reason- 
ably calculated to cause it to be believed that the property or 
goods so marked, or any property or goods contained in any such. 
receptacle so marked, belong to a person to whom they do not 
belong, is said to use a false property mark. As to the punish- 
ment for the offence, see the preceding paragraph.® 

Counterfeiting a trade-mark or property mark used 
py another.—Whoever counterfeits any trade-mark or property 
mark used by any other person is punishable with imprisonment 
of either description for a term which may extend to two years, . 
or with fine, or with both.9 A person is said to counterfeit who 
causes one thing to resemble another thing, intending by means of 
that resemblance to practise deception, or knowing it to be likely 
that deception will thereby be practised. 

Counterfeiting a mark used by a public servant.— 
Whoever counterfeits any property mark used by a public servant, 
or any mark used by a public servant to denote that any property 
has been manufactured by a particular person or at a particular 
time or place, or that the property is of a particular quality or has 
passed through a particular office, or that it is entitled to any 
exemption, or uses as genuine any such mark knowing the same 
to be counterfeit, is punishable with imprisonment of either 
description for a term which may extend to three years, and is 
also liable to fine.* 

Making or possession of any instrument for counter- 
feiting a trade-mark or property mark.—Whoever makes, 
or has in his possession, any die, plate, or other instrument for the 
purpose of counterfeiting a trade-mark or property mark, or has 
in his possession a trade-mark or property mark for the purpose 
of denoting that any goods are the manufacture or merchandise 
of a person whose manufacture or merchandise they are not, or 
that they belong to a person to whom they do not belong, is 
punishable with imprisonment of either description fur a term 
which may extend to three years, or with fine, or with both,? 

Selling goodsumarked with a counterfeit trade-mark or 
property mark.—Whoever sells, or exposes, or has in possession 

jan A i 
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for sale or any purpose of trade or manufacture, any goods or 
things with a counterfeit trade-mark or property mark affixed to 
or impressed upon the same or to or upon any case, package, or 
other receptacle in which such goods are contained, jis, unless he 
proves—(a) that, having taken all reasonable precautions against 
committing an offence against this section, he had at the time of 
the commission of the alleged offence no reason to suspect the 
genuineness of the mark ; and (4) that, on demand made by or on 
. behalf of the prosecutor, he gave all the information in his power 
with respect to the persons from whom he obtained such goods 
or things; or (c) that otherwise he had acted innocently,—punish- 
able with imprisonment of either description for a term which 
may extend to one year, or with fine, or with both.3 

Making a false mark upon any receptacle containing 
goods.— Whoever makes any false mark upon any case, package, 
or other receptacle containing goods, in a manner reasonably 
calculated to cause any public servant or any other person to 
believe that such receptacle contains goods which it does not 
contain, or that it does not contain goods which it does contain, or 
that the goods contained in such receptacle are of a nature or 
quality different from the real nature or quality thereof is, unless 
he proves that he acted without intent to defraud, punishable with 
imprisonment of either description for a term which may extend 
to three years, or with fine, or with both.¢ 

Punishment for making use of any such false mark.— 
Whoever makes use of any such false mark in any manner pro- 
hibited by the last foregoing section is, unless he proves that he 
acted without intent to defraud, punishable as if he had commit- 
ted an offence against that section.5 


Tampering with property mark with intent to cause 
injury.— Whoever removes, destroys, defaces, or adds to any 
property mark, intending or knowing it to be likely that he may 
thereby cause injury to any person, is punishable with imprison- 
ment of either description for a term which may extend to one 
year, or with fine, or with both.® 

Provisions supplemental to the definition of false 
trade description.—(z) The provisions of the Merchandise 
Marks Act respecting the application of a false trade description 
to goods or respecting goods to which a false trade description is. 
applied, extend to the application to goods of any such numerals, 
words, or marks, oriarrangement or combination thereof, whether 
including a trade-mark or not, as are or is reasonably calculated 
to lead persons to believe that the goods are the manufacture or 


3) Indian Penal Code, s 486, 4) ib., 5,487. 5) ib,,s, 488. 6) ib. 5. 489. 
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merchandise of some person other than the person whose manu- 
facture or merchandise they really are, and to goods having such 
numerals, words, or marks, or arrangethent or combination, applied 
thereto. (2) The provisions of this Act respecting the application 
of a false trade description to goods, or respecting goods to which 
a false trade description is applied, extend to the application to 
goods of any false name or initials of a person, and to goods with 
the false name or initials of a person applied, in Jike manner as if 
such name or initials were a trade description, and for the purpose 
of this enactment the expression false name or initials means as 
applied to any goods any name or initials—(a) not being a trade- 
imark, or part of a trade-mark; and (4) being identical with, or a 
colourable imitation of, the name or mitiils of a person carrying 
on business in connection with goods of the same description and 
not having authorized the use of such name or initials. (3) A 
trade description which denotes or implies that there are contain- 
ed in any goods to which it is applied more yards, feet, or inches 
than there are contained therein standard yards, standard feet, or 
standard inches is a false trade description.? 

Application of trade descriptions.—(1) A person is decm- 
ed to apply a trade description to goods who—(a) applies it to the 
goods themselves ; or (2) avplies it to any covering label, reel, or 
other thing in or with which the goods are sold or are exposed or 
had in possession for sale or any purpose of trade or manufacture ; 
or (¢) places, encloses, or annexes any goods which are sold, or are 
exposed or had in possesssion for sale or any purpose of trade or 
manufacture, in, with or to any covering, label, reel, or other thing 
to which a trade description has been applied ; or (d) uses a trade 
description in any manner reasonably calculated to lead to the 
belief that the goods in connection with which it is used are 
designated dr desciibed by that trade description. (2) A trade 
description is deemed to be applied whether it is woven, impressed, 
or otherwise worked into or annexed or affixed to the goods or any 
covering, label, reel, or other thing (3) The expression “ cover. 
ing” includes any stopper, cask, bottle, vessel, box, cover, capsule, 
case, frame, or wrapper, and the expression “label” includes any 
band or ticket. . 

Penalty for applying a false trade description.—If a 
person applies a false trade description to goods, he is, subject to 
the provisions of this Act, and wadess he proves that he acted with- 
out intent to’ defraud, punishable with imprisonment for a term 
which may extend to three months or with fine which may extend 
to Rs. 200, and in the case of a second or subsequent conviction 


7) Act IV of 1889, s. 4. 8) ib, s. 5. 
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with imprisonment which may extend to one year, or with fine, or 
with both. : 

Penalty for selling goods to which a false trade de- 
scription is applied.—If a person sells, or exposes, or has in 
possession for sale or any purpose of trade or manufacture, any 
goods or things to which a false trade description is applied, he is, 
unless he proves—(a) that, having taken all reasonable precautions 
against committing an offence against this section he had at the 
time of the commission of the alleged offence no reason to sus- 
pect the genuineness of the tride description ; and (4) that, on 
demand made by or on behalf of the prosecutor, he gave all the 
information in his power with respect to the persons from whom 
he obtained such goods or things; or (¢) that otherwise he had 
acted innocently,—punishable with imprisonment for a term which 
may extend to three months, or with fine which may extend to 
Rs. 200, and in case of a second or subsequent conviction with 
imprisonment which may extend to one year, or with fine, or with 
both.? 


Unintentional contravention of the law relating to 
marks and descriptions.— Where a person is accused under 
section 482 of the Indian Penal Code (v. aude) of using a false 
trade-mark or property mark by reason of his having applied a 
mark to any goods, property, or receptacle in the manner mentioned 
in section 480 or section 481 of that Code (v. az/e) as the case may 
be, or under section 6 (v. ave) ot the Merchandise Marks Act of 
applying to goods any false trade description, or under section 485 
(v. azte) of the Indian Penal Code of making any die, plate, or other 
instrument for the purpose of counterfeiting a trade-mark or pro- 
perty mark, and proves-—(a) that in the ordinary course of his 
business he is employed, on behalf of other persons, to apply 
trade-marks or property marks, or trade descriptions, or, as the 
case may be, to make dies, plates, or other instruments for making, 
or being used in making, trade-marks or proverty marks, and that 
in the case which is the subject of the charge he was so employ- 
ed and was not interested in the goods or other thing by way of 
profit or commission dependent on the sale thereof; and (4) that 
he took reasonable precautiuns against committing the offence 
charged; and (c) that he had, at the time of the commission of 
the alleged offence, no reason to suspect the genuineness of the 
mark or description; and (d) that, on demand made by or on 
behalf of the prosecutor, he gave all the information in his power" 
with respect to the persons on whose behalf the mark or descrip- 
tion was applied, he shall be acquitted.? : 


g) Act IV of 1889, 5, 6, I) ib, s. 7° 2) ib,s. 8 
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Forfeiture of goods.—(1) When a person is convicted 
under section 482 of the Indian Penal Code of using a false trade- 
mark, or under section 486 of that Code of selling, or exposing 
or having in possession for sale or any purpose of trade or manu- 
facture, any goods or things with a counterfeit trade-mark applied 
thereto, or under section 487 or section 488 of that Code of 
making, or making use of, a false mark, or under section 6 or 
section 7 of the Merchandise Marks Act of applying a false trade 
description to goods, or of selling, or exposing, or having in posses- 
sion for sale or any purpose-of trade or manufacture, any goods or 
things to which a false trade description is applied, or is acquitted 
on proof of the matter or matters specified in section 486 of the 
above-mentioned Indian Penal Code or section 7 or Section 8 of this 
Act (v, ante), the Court convicting or acquitting him may direct 
the forfeiture to Her Majesty of all goods and things by means 
of, or in relation to, which the offence has been committed or, 
but for such proof as aforesaid, would have been committed, (2) 
When a forfeiture is directed on a conviction, and an appeal lies 
against the conviction, an appeal lies against the forfeiture also. 
(3) When a forfeiture is directed on an acquittal, and the goods or 
things to which the direction relates are of value exceeding Rs. 50, 
an appeal against the forfeiture may be preferred, within thirty 
days from the date of the direction, to the Court to which in 
appealable cases appeals lie from sentences of the Court which 
directed the forfeiture.3 

Implied warranty on sale of marked goods—See “ Wa 
vanty.” 

3) Act IV of 1889, 5. 9. 
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AUTHORITIES—Act IV of 1882 (Transfer of Property : extends in the first instance 
to the whole of British India, exces? the territories administered by the Gover- 
nor of Bombay in Council, the Lieutenant-Governor of the Punjab, and the 
Chief Commissioner of Burmah, But any of these Governments may, b 
notification in the local Gazette, extend the Act to the whole or any part of the 
territories under its administration.) Cases cited. 

Law relating to.—Under this title the general principles of 
all transfers are alone dealt with. The law as to specific forms 
of transfer such as sale, mortgage, lease, exchange, and gift will be 
found under their respective titles. For transfer of actionable 
claims, v. “ Action and Actionable Claim.” None of the provi- 
sions in this title affect any transfer by operation of aw, or by, 
or in execution of, a decree or order of Court, or any rule of 
Hindu, Muhammadan, or Buddhist law: nor (a) the provisions 
of any enactment not expressly repealed by the Act; or (4) any 
terms or incidents of any contract or constitution of property 
which are consistent with the provisions of the Act and are 
allowed by law; or (c) any right or liability arising out of a legal 
relation constituted before this Act comes into force (1st July 
1882), or any relief in respect of such right or hability.t 


(A)—-TRANSFER OF PROPERTY, WHETHER MOVEABLE OR 
IMMOVEABLE, 


‘Transfer of property” means (in the following sections) 
an act by which a living person conveys property, in present or in 
future, to one or more other living persons, or to himself and one 
or more other living persons, and “to transfer property” is to 
perform such act.? 

What may be transferred.—Property of any kind may be 
transferred, except as otherwise provided by this Act or by any 
other law for the time being in force: (a) The chance of an heir- 
apparent succeeding to an estate, the chance of a relation obtaining 
a legacy on the death of a kinsman, or any other mere pos- 
sibility of a like nature, cannot be transferred ; (2) a mere right 
of re-entry for breach of a condition subsequent cannot be trans- 
ferred to any one except the owner of the property affected thereby; 
(c) an easement cannot be transferred apart from the dominant 

1) Act IV of 1882, s, 2, ‘The object of this Act is to regulate the transfer 
of property from one living hand to another; as the Indian Succession 
Act regulates its transmission after the awner’s death.” Brown and 


_. Shephard's Commentaries on the Act, p, 28, and Ed. 
2) ibys. 5. 
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heritage; (¢@) an interest in property restricted in its enjoy- 
ment to the owner personally cannct be transferred by him ; (¢) 
a mere right to sue for compensation for a fraud or for 
harm illegally caused cannot be transferred ; (7) a public office 
cannot be transferred, nor can the salary of a public officer, 
whether before or after it has become payable ; (g) stipends allow- 
ed to military and civil pensioners of Government and political 
pensions cannot be transferred ; (Z) no transfer can be made 
{t) in so far as it is opposed to the nature of the interest affected 
thereby, or (2) for an illegal purpose, or (3) to a person legally 
disqualified to be transferee.3 

Persons competent to transfer.—Every person competent 
to contract (see “ Contract”) and entitled to transferable propeity, 
or authorized to dispose of transferable property not his own, is 
competent to transfer such property either wholly or in part and 
either absolutely or conditionally, in the circumstances, to the 
extent, and in the manner, allowed and prescribed by any law for 
the time being in force, 

Operation of transfer.—Unless a different intention is ex: 
pressed or necessarily implied, a transfer of property passes forth- 
with to the transferee all the interest which the transferor is then 
capable of passing in the property, and in the legal incidents 
thereof. Such incidents include, where the property is land, the 
easements annexed thereto, the rents and profits thereof ac- 
cruing after the transfer, and all things “attached to the earth”; (Ze, 
(a) rooted in the earth, as in the case of trees and shrubs; (4) 
imbedded in the earth, as in the case of walls or buildings; or 
{¢) attached to what is so imbedded for the permanent beneficial 
enjoyment of that to which it is attached;)and, where the property 
is machinery attached to the earth, the moveable parts thereof; 
and, where the property is a house, the easements annexed thereto, 
the rent thereof accruing after the transfer, and the locks, keys, 
bars, doors, windows and all other things provided for perma- 
nent use therewith; and, where the property is a debt or other 
actionable claim, the securities therefor (except where they are 
also for other debts or claims not transferred to the transferee), 
but not arrears of interest accrued before the transfer ; and, where 
the property is money or other property yielding income, the in- 
terest or income thereof accruing after the transfer takes effect.4 


3) Act IV of 1882, s, 6, Nothing in this section will be deemed to authorize a 
tenant having an untransferable right of occupancy,the farmer of an estate 
in respect of which default has been made in paying revenue, or the lessee 
of an estate under the management of a Court of Wards, to assign his in- 
terest as such tenant, farmer, or lessee; (added by Act III of 188s, s, 4.) 


4) ib, ss. 7, 3, 8, cf. 44 & 43 Vic. c., 41. 
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Oral transfer.—A transfer of property may be made without 
writing in every case in which a writing is not expressly required 
by law.3 (v. zzfra, note.) + 

Conditions restraining alienation, or making interest 
determinable on attempted alienation or insolvency are 
‘void.—Where property is transferred subject to a condition or 
limitation absolutely restraining the transferee or any person claim- 
ing under him from parting with or disposing of his interest in the 
property, the condition or limitation is void excep? in the case of a 
lease where the condition is for the benefit of the lessor or those 
claiming under him: provided that property may be trans- 
ferred to or for the benefit of a woman (not being a Hindu, 
Muhammadan, or Buddhist), so that she shall not have 
power during her marriage to transfer or charge the same 
or her beneficial interest therein.6 Where property is transferred 
subject to a condition or limitation making any interest therein, 
reserved or given to or for the benefit of any person, to cease on 
his becoming insolvent or endeavouring to transfer or dispose 
of the same, such condition or limitation is void. This section 
does not apply to a condition in a lease for the benefit of the 
lessor or those claiming under him,” 

Repugnant restrictions,—Where, on a transfer of property, 
an interest therein is created absolutely in favour of any person, 
but the terms of the transfer direct that such interest shall be ap- 
plied or enjoyed by him ina particular manner, he shall be entitled 
to receive and dispose of such interest as if there were no such 
direction. This section does not affect the right to restrain, for the 
beneficial enjoyment of one piece of immoveable property, the 
enjoyment of another piece of such property, or to compel the 
enjoyment thereof in a particular manner.® 

Vested interest.—Where, on a transfer of property, an in- 
terest therein is created in favour of a person without specifying 
the time when it is to take effect, or in terms specifying that it is 
to take effect forthwith or on the happening of an event which 
must happen, such interest is “vested,” unless a contrary intention 
appears from the terms of the transfer, A vested interest is not 
defeated by the death of the transferee before he obtains posses» 
sion. An intention that an interest shall not be vested is not to 
be inferred merely from a provision whereby the enjoyment thereof 
is postponed, or whereby a prior interest in the same property is 
given or reserved to some other person, or whereby income arising 

5) Act IV of 1882, s. 9, See ‘‘ Sale,” p. 559; °' Mortgage,” p. 450; ‘‘ Lease,” 
71; ‘ Bxchange,” p. 2353 * Action and Actionable claim,” p. 18}. 


3 
" Gifts,” p. a7o: See also '* Trusts and Trustees." 
6) ib,,s, ro, 7) ib. s. 12. 8) ib., s.r. 


TRANSFER OF PROPERTY. 603 


from the property is directed to be accumulated until the time of 
enjoyment arrives, or from a provision that if a particular event 
shall happen, the interest shall pass*to another person.9 
Contingent interest.— Where, on a transfer of property, an in- 
terest therein is created in favour of a person to take effect only on 
the happening of aspecified wacer¢fainevent,or if aspecified usecertain 
event shall not happen, such person thereby acquires a “contingent” 
interest in the property. Such interest becomes a vested interest, in 
the former case,on the happening of the event,in the latter,when the 
happening of the event becomes impossible, Where,however,under 
a transfer of property,a person becomes entitled toaninterest therein 
upon attaining a particular age, and the transferor also gives to him 
absolutely the income to arise from such interest before he reaches 
that age, or directs the income or so much thereof as may be neces- 
sary to be applied for his benefit, such interest is wo¢ contingent.* 
Unborn persons: perpetuity.—(1) Where, on a transfer of 
property, an interest therein is created for the benefit of a person 
not in existence at the date of the transfer, subject to a prior 
interest created by the same transfer, the interest created for the 
benefit of such person shall not take effect, unless it extends to 
the whole of the remaining interest of the transferor in the pro- 
perty : ¢.g., A transfers property of which he is the owner to B in 
trust for A and his intended wife successively for their lives, and 
after the death of the survivor for the eldest son of the intended 
marriage for life, and after his death for A’s second son, The 
interest so created for the benefit of the eldest son does not take 
effect, because it does not extend to the whole of A’s remaining 
interest in the property.2 (2) Where,‘on a transfer of property, 
an interest therein is created for the benefit of a person not then 
living, he acquires upon his birth, unless a contrary intention 
appear from the terms of the transfer, a vested interest, although 
he may not be entitled to the enjoyment thereof immediately on 
his birth.3 (3) No transfer of property can operate to create an 
interest which is to take effect after the lifetime of one or more 
persons living at the date of such transfer, and the minority of 
some person who shall be in existence at the expiration of that 
period, and to whom, if he attains full age, the interest created is 
to belong.+ (4) If, on a transfer of property, an interest therein 
is created for the benefit of a class of persons with regard to some 
of whom such interest fails by reason of any of the 1ules contain- 
ed in clauses (1) and (3), such interest fuils as regards the whole 


9) ActIV,1882,s.19.cf.ActX, 1865(Succession), 3,106; " Zeeacy & Bequest,” p,382.. 
ib., S. 21, ef, Act X of 1865, s. 107; ‘‘ Legacy and Bequest,” p. 383. 

ie s. 13, cf, Act X of 1865, 8, 100 ; ‘' Legacy and Bequest,” pp. 390, 39%. 

ib., S. 20, ‘ 

ib., s. 14, cf, Act X of 1865, s. tor ; “ Legacy and Bequest,” pp. 390, 39%+ 


wD 
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class.5 (5) Where an interest fails by reason of any of the rules 
contained in clauses (1), (3) ‘and (4), any interest created in the 
same transaction, and intended to take effect after or upon failure 
of such prior interest also fails.° The restrictions in clauses (3), (4) 
and (5) do not apply to property transferred for the benefit of the 
public in the advancement of religion, knowledge, com- 
merce, health,safety, or any other object beneficial to mankind,7 

Direction for accumulation.— Where the terms of a transfer 
of property direct that the income arising from the property shall be 
accumulated, such direction 1s void, and the property will be dispos- 
ed of as if no accumulation had been directed. Where, however, 
the property is immoveable, or where accumulation is directed to 
be made from the date of the transfer, the direction will be valid in 
respect only of the income arising from the property within one year 
next following such date; and at the end ofthe year such property 
and income will be dispo-ed of respectively as if the period during 
which the accumulation has been directed to be made had elapsed.® 

Transfer to survivors at unspecified period,— Where, on 
a transfer of property. an interest therein is to accrue to such of 
certain persons as shall be surviving at some period, but the exact 
period is not specified, the interest shall go to such of them as 
shall be alive when the intermediate or precedent interest ceases 
to exist, unless a contrary intention appears from the terms of the 
transfer :9 e.g., A transfers property to B for life, and after his 
death to C and D, equally to be divided between them, or to the 
survivor of them. C dies during the life of B. D survives B. 
At B’s death the property passes to D. 

Conditional transfers.— (1) An interest created ona transfer 
of property,and dependent upon a condition, fails if the fulfilment 
of the condition is impossible, or is forbidden by law, or is 
of such a nature that, if permitted, it would defeat the provisions 
‘of any law, or is fraudulent, or involves or implies injury to the 
person or property of another, or the Court regards it as immoral 
or opposed to public policy: e¢g.:—(a) A gives Rs. soo to B 
on condition that he shall marry A’s daughter C, At the date of 
the transfer C was dead. The transfer is void. (6) A transfers 
Rs. 500 to his niece C if she will desert her husband. The 
transfer is void. (2) Where the terms of a transfer of property 
impose a condition to be fulfilled before a person can take an 

5) Act IV of 1882, s 15,cf.Act X of 1865,8.102 ; *‘ Lezacy & Bequest,” pp. 390,391. 

6) ib, s, 16, cf, Act X of 1865, 5, 103; “Legacy and Bequest,” pp. 390, 391. 

5 A ‘, oh of. Act X of 1865,s.104; ‘' Legacy and Bequest,’ p. 391; 39 & 40 

Geo. ITI, c. 98; 44 & 45 Vic., c. 4x. 


9) ib, s, 24, cf, Act X of 1865, s. xr2; “Legacy and Bequest,” p. 384. 
a) ib,, s. 25, of. Act X of 1865, ss. 113, 134; ‘' Legacy &* Bequest,” pp, 384-~386. 
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interest in the property, the condition will be deemed to have 
been fulfilled if it has been substantially complied with: eg. : (2) 
A transfers Rs, 5,000 to B on conditjon that he shall marry with 
the consent of C, Dand E. E dies. B marries with the consent 
of Cand D. Bis deemed to have fulfilled the condition. (4) A 
transfers Rs. 5,000 to B on condition that he shall marry with the 
consent of C, D and E. B marries without the consent of C, Dand 
E, but obtains their consent after the marriage. B has not fulfilled 
the condition.2 (3) On a transfer of property an interest therein 
may be created to accrue to any person with the condition super- 
added that, in case a specined uncertain event shall happen such 
interest shall pass to another person, or that in case a specified 
uncertain event shall not happen such interest shall pass to another 
person. Ona transfer of property an interest therein may also 
be created with the condition superadded that it shall cease to 
exist in case a specified uncertain event shall happen, or in case a 
specified uncertain event shall not happen: 4g. -—(a) A transfers 
a farm to B for his life, with a provisd that, in case B cuts down 
a certain wood, the transfer shall cease to have any effect. B cuts 
down the wood. He loses his life-interest in the farm, (2) A 
transfers a farm to B, provided that, if B shall not go to England 
within three years after the date of the transfer, his interest in the 
farm shall cease, B does not go to England within the term 
prescribed. His interest in the farm ceases.3 

Election.—(:) Where a person professes to transfer property 
which he has zo right to transfer, and as part of the same transac- 
tion confers any benefit on the owner of the property, such owner 
must elect either to confirm such transfer or to dissent from it; 
and in the latter case he must relinquish the benefit so conferred, 
and the benefit so relinquished will revert to the transferor or his 
representative as if it had not been disposed of, (2) sedject never 
theless, where the transfer is gratuitous, and the transferor has,. 
before the election, died or otherwise become incapable of making 
a fresh transfer, and in all cases where the transfer is for consider- 
ation, /o the charge of making good to the disappointed transferee 
the amount or value ofthe property attempted to be transferred to 
him +4 ¢g. ;—The farm of Sultdnpur is the property of C and worth 
Rs. 800. A by an instrument of gift professes to transfer it to B, 
giving by the same instrument Rs, 1,000 to C. C elects to retain 
the farm. He forfeits the gift of Rs. 1,000. In the same case, A 
dies before the election. His representative must out of the 
Rs, 1,000 pay Rs. 800 to B.S 


2) ActIVof 1882, s, 26,cf, Act X of 1865,s. 115; “ Legacy & Bequest,” pp. 384, 385. 
3} ies $8.28, 31,cf, Act X of 1865,ss, 118, 122; " Legacy& Bequest,” pp. 384—386, 
4) ib., s, 35, : 

5) Sees, 35, ib., of, Act Xof 1865, ss, 167—177 ; * Legacy & Bequest," pp.3891390 
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Apportionment.—(r) In the absence of a contract or local 
usage to the contrary, all rents, annuities, pensions, dividends 
and other periodical payments in the nature of income 
shall, upon the transfer of the interest of the person entitled to 
receive such payments, be deemed, as between the transferor and 
the transferee, to accrue due from day to day, and to be apportion- 
able accordingly, but to be payable on the days appointed for the 
payment thereof.6 (2) When, in consequence of a transfer, property 
is divided and held in several shares, and thereupon the benefit of 
any obligation relating to the property as a whole passes from one 
to several owners of the property, the corresponding duty must, in 
the absence of a contract to the contrary amongst the owners, be 
performed in favour of each of such owners in proportion to the 
value of his share in the property, provided that the duty can be 
severed, and that the severance does not substantially increase the 
burden of the obligation ; but if the duty cannot be severed, or if 
the severance would substantially increase the burden of the obliga- 
tion, the duty must be performed for the benefit of such one of the 
several owners as they shall jointly designate for that purpose; 
Provided that no person on whom the burden of the obligation 
lies shall be answerable for failure to discharge it in manner pro- 
vided by this section, unless and until he has had reasonable notice 
of the severance :? e.g :—(a) A sells to B, Cand D a house situate 
in a village and leased to E at an annual rent of Rs. 30 and deli- 
very of one fat sheep, B having provided half the purchase-money 
and C and D one quarter each, E, having notice of this, must pay 
Rs, 15 to B, Rs. 7% to C, and Rs. 73 to D, and must deliver the 
sheep according to the joint direction of B, C and D. (4) In the 
same case, each house in the village being bound to provide ten 
days’ labour each year on a dyke to prevent inundation, E had 
-agreed as a term of his lease to perform this work for A. B, C and 
« D severally require E to perform the ten days’ work due on ac- 
count of the house of each. E is not bound to do more than ten 
days’ work in all, according to such directions as B, C and D may 
join in giving. 
(B)—TRANSFER OF ImMOVEABLE PROPERTY, 


Transfer by person authorized only under certain cir- 
~cumstances to transfer.—Where any person, authorized only 
under circumstances in their nature variable to dispose of immove- 
able property, (which does not include standing timber, growing 
6) Act IV of 1882, s. 36; of. 33 & 94 Vic. o.35, 
. ; 8, 37, ib, Nothing in this section applies to-leases for agricultural purposes, 


unless and until the Local Government, by notification in the official 
Gazette, so directs. 
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crops, or grass,*) transfers such property for consideration, alleging 
the existence of such circumstances, they shall, as between the 
transferee on the one part and the transferor and other persons (if 
any) affected by the transfer on the other part, be deemed to have 
existed, if the transferee, after using reasonable care to ascertain 
the existence of such circumstances, has acted in good faith: ¢.g.- 
—A, a Hindu widow, whose husband has left collateral heirs, 
alleging that the property held by her as such is insufficient for her 
maintenance, agrees, for purposes neither religious nor charitable, 
to sell a field, part of such property, to B. B satisfies himself by 
reasonable enquiry that the income of the property is insufficient 
for A’s maintenance, and that the sale of the field is necessary, and, 
acting in good faith buys the field from A. As between B on the 
one part and A and the collateral heirs on the other part, a neces- 
sity for the sale will be deemed to have existed.9 

Transfer where third person is entitled to mainte- 
nance.—Where a third person has a right to receive maintenance 
ora provision for advancement or marriage, from the profits of 
immoveable property, and such property is transferred with the in- 
tention of defeating such right, the right may be enforced against 
the transferee, if he has notice of such intention, or if the transfer 
is gratuitous; but not against a transferee for consideration and 
without notice of the right, nor against such property in his hands: 
e.g.:—A, a Hindu, transfers Sultdnpur to his sister-in-law B, in lieu 
of her claim against him for maintenance in virtue of his having 
become entitled to her deceased husband’s property, and agrees 
with her that, if she is dispossessed of Sultanpur, A will transfer 
to her an equal area out of such of several other specified villages 
in his possession as she may elect. A sells the specified villages 
to C, who buys in good faith, without notice of the agreement. 
B is dispossessed of Sultanpur, She has no claim on the villages 
transferred to C.? 

Burden of obligation on property.—\Where, (@) for the 
more beneficial enjoyment of his own immoveable property, a 
third person has, independently of any interest in the immoveable 
property of another or of any easement thereon, a right to restrain 
the enjoyment of the latter property, or to compel its enjoyment in 
a particular manner, or (4) where a third person is entitled to the 
benefit of an obligation arising out of contract and annexed to 
the ownership of immoveable property, but not amounting to an 
interest therein or easement thereon, such right or obligation may 
be enforced against a transferee with notice thereof or a gratuitous 
transferee of the property affected thereby, but not against a 
transferee for consideration and without notice of the right or 


8) Act IV of 1882, 5. 3. 9) ib. s. 38. ' 1) .ib., 8. 39. 
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obligation, nor against such property in his hands: 22. -—~A con- 
tracts to sell Sultdnpur to B.* While the contract is still in force 
he sells Sultdnpur to C, who has nutice of the contract. B may 
enforce the contract against C to the same extent as against A? 

Transfer by ostensible owner. — Where, with the consent, 
express or implied, of the persons interested in immoveable pro- 
perty, a person is the ostensible owner of such Property and 
transfers the same for consideration, the transfer will not be void- 
able on the ground that the transferor was not authorized to make 
it: provided that the transferee, after taking reasonable care to 
ascertain that the transferor had power to make the transfer, has 
acted in good faith.3 

Transfer by person having authority to revoke former 
transfer.—Where a person transfers any immoveable property, 
reserving power to revoke the transfer, and subsequently transfers 
the property for consideration to another transferee, such transfer 
operates in favour of such transferee (subject to any condition 
attached to the exercise of the power) as a revocation of the 
former transfer to the extent of the power :4 é.2,—-A lets a house to 
B, and reserves power to revoke the lease if, in the opinion of a 
specified surveyor, B should make a use of it detrimental to its 
value, Afterwards A, thinking that such a use has been made, 
lets the house toC. This operates as a revocation of B’s lease 
subject to the opinion of the surveyor as to B’s use of the house 
having been detrimental to its value, 

Transfer by unauthorized person who subsequently 
acquires interest.—\Where a person erroneously represents that 
he is authorized to transfer certain immoveable property, and 
professes to transfer such property for consideration, such transfer 
will, at the option of the transferee, operate on any interest which 
the transferor may acquue in such property, at any time during 
which the contract of transfer subsists, Nothing however in this 
section impairs the right of transferces in good faith for consider- 
ation without notice of the existence of the said option ;: 6g. i—A, 
a Hindu who has separated from his father B, sells to C three fields, 
X, Y and Z, representing that A is authorized to transfer the same, 
Of these fields Z does not belong to A, it having been retained by 
B on the partition ; but on B’s dying A, as heir, obtains Z. C, not 
baving rescinded the contract of sale, may require A to deliver Z to 
him.s 

Transfer by co-owners.—Where one of two or more co- 
owners of immoveable property legally competent in that behalf 
transfers his share of such property or any interest therein, the 


3} Act IV of 1882, s, go, 4) ib, s. 42; cf. s. 5, 27 Eliz., ¢. 4, 
3) ib., s. 4a, 5) ib, s. 43. 
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transferee acquires, as to such share or interest, and so far as is 
necessary to give effect to the transfer, the transferor’s right to 
joint possession or other common or part enjoyment of the pro- 
perty, and to enforce a partition of the same, but subject to the 
conditions and liabilities affecting, at the date of the transfer, the 
share or interest so transferred. Where the transferee of a share 
of a dwelling-house belonging to an undivided family is not 
a member of the family, nothing in this section shall be deemed to 
entitle him to joint vossession or other common or part enjoyment 
of the house. Where several,co-owners of 1mmoveable property 
transfer a share therein without specifying that the transfer is to 
take effect on any particular share or shares of the transferors, the 
transfer, as among such transferors, takes effect on such shares 
equally where the shares were equrl, and where they were unequal, 
proportionately to the extent of such shares : ¢.¢, .—A, the owner of 
an eight-anna share, and B and C, each the owner of a four-anna 
share, in mauza Sultanpur, transfer a two-anna share in the mauza 
to D, without specifying from which of their several shares the 
transfer is made. To give effect to the transfer one-anna share is 
taken from the share of A, and half an anna share from each of 
the shares of B and C,7 

Joint transfer for consideration. — Where immoveable 
property is transferred for consideration to two or more persons, 
and such consideration is paid out of a fund belonging to them in 
common, they are, in the absence of a conttact to the contrary, 
respectively entitled to interests in such property identical, as 
nearly as may be, with the interests to which they were respectively 
entitled in the fund ; and where such consideration is paid out of 
separate funds belonging to them respectively, they are, in the 
absence of a contract to the contrary, respectively entitled to 
interests in such property in proportion to the shares of the 
consideration which they respectively advanced. In the absence 
of evidence as to the interests in the fund to which they were 
respectively entitled, or as to the shares which they respectively 
advanced, such persons will be presumed to be equally interested 
in the property.® ie 

Transfer for consideration by persons having distinct 
interests.—-Where immoveable property is transferred for cond 
sideration by persons having distinct interests therein, the trang 
ferors are, in the absence of a contract to the contrary, entitled to 
share in the consideration equally, where their interests in the pro- 
perty were of equal value, and, where such interests were of unequal 
value, proportionately to the value’ off their respective interests: 
eg.:—(a@) A, owning a moiety, and B andC, each a quarter share, 


6) Act IV of 1882, s. 44. 7) ib. s. 47, i> 8) iba sae. 


610 TRANSFER OF PROPERTY. 


of mauza Sultdnpyr, exchange an eighth share of that mauza for 
a quarter share of mauza*Lalpura, There being no agreement 
to the contrary, A is entitled to an eighth share in Lalpura, and 
B and C each to a sixteenth share in that mauza. (2) A, being 
entitled to a life-interest in mauza Atrali and B and C to the 
reversion, sell the mauza for Rs, 1,000. A’s life-interest is ascer- 
tained to be worth Rs. 600 ; the reversion Rs. 400. A is entitled 
to receive Rs. 600 out of the purchase-money ; B and C to receive 
Rs. 400.9 

Priority of rights created by transfer.—Where a person 
purports to create by transfer at different times rights in or over 
the same immoveable property, and such rights cannot all exist 
or be exercised to their full extent together, each later created 
right will, in the absence of a special contract or reservation bind- 
ing the earlier transferees, be subject to the rights previously 
created, This section is a statement of the rule expressed in 
the legal maxim ‘‘ Qui prior est tempore, potior est jure.” 

Transferee’s right under policy of insurance—y. “ Zn- 


surance,” Pp. 333. 
Rent bona fide paid to holder under defective title— 


See ‘' Zizle,” p 586. 

Improvements made by bona fide holders under defec- 
tive title—See ‘ Zit/e,” p. 586. 

Transfer of property pending suit relating thereto.— 
During the active prosecution in any Court having authority in 
Buiush India, or established beyond the limits of British India by 
the Governor-General in Council, of a contentious suit or proceed- 
ing in which any mght to immoveable property is directly and 
specifically in question, the property cannot he transferred or 
otherwise dealt with by any party to the suit or proceeding so as 
to affect the rights of any other party thereto under any decree or 
order which may be made therein, except under the authority of 
the Court and on such terms as it may impose? This section 
deals with what is known as the doctrine of “ Zs endens,” 

Fraudulent transfer.—Every transfer of immoveable pro- 
perty, made with intent to defraud prior or subsequent transferees 
thereof for consideration, or co-owners or other persons having an 
interest in such property, or to defeat or delay the creditors of 
+ha transferor, is voidable at the option of any person so defrauded, 

Jor delayed. Where the effect of any transfer of immove- 
perty isto defraud, defeat or delay any such person, and 
sucn twansfer is made gratuitously or for a grossly inadequate 
consideration, the transfer may be presumed to have been made 
with such intent as aforesaid, Nothing howeyer contained in this 


9) Act, IV of 1882, s. 46, 1) ib, s. 48 2) iby, 5. 5% 
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section impairs the rights of any transferee in good faith and for 
consideration.3 A transfer of property with ihtent to delay, hinder, 
or defraud creditors is void as against them under the Statute 13 
Eliz., c. 5, which is still in force in the Town of Bombay: it has 
been held that this Statute is applicable to persons other than 
European British subjects+; and that the principles applied in the 
English cases may fully be made applicable to voluntary transac- 
tions between Natives in the Mofussil.s A deed though founded 
on valuable consideration, even in consideration of marriage ® 
may, if it was executed for the purpose of defrauding creditors, be 
declared to be void.? 

Specific performance of contract to transfer — See 
** Contract,” p. 167. 

3) Act IV of 1882, s. 53, cf. 13 Eliz., c. 5, and 27 Eliz, c. 4, repealed by Act 

IV of 1882 mm those territories to which it extends, (v, azze, p. 600.) 
4) 2 Ind, Jur. 0. S., 7 
5) 4 Mad. H, C., 84: see alsozr W. R,, 42: 22 W. R., 60; but see 6 Mad, 
H. C., 474s 
6) 8L.R., Eq. 46; 15m. & G., 228, 
7) Lewin on Trusts, oth Ed., 78. 
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AUTHORITIES~Indian Penal Code: Draft Indian Civil Wrongs Bill, 1886: Pollock 
on Toits, znd Ed.: Alexander's Indian Case Law on Torts, 3rd Ed., Revised by 
R. F. Rampmi: Collett's Comments on the Indian Penal Code, 1889: Crimi. 
nal Procedure Code: Act I of 1877 (Specific Relief): Act I of x87x (Cattle- 
Trespass): Act IX of 1890 (Railways): Cases cited, 

Nature of civil and criminal trespass.—Trespass is either 
civil or criminal. It may be either (1) to the peison: eg, an 
assault, which is both a civil wrong and an offence: see “ Assault el 
(2) to the goods, as by the civil wrong of “conversion” (v. post), 
or by the commission of the offence of “ mischief:” see “ 277s. 
chief ;” (3) to land, as by trespass, civil or criminal, commonly so- 
called. Criminal, is distinguishable from civil trespass in this, that 
to constitute the former the act of trespass must have been done 
with a certain unlawful intention, whereas the existence of such 
an intention forms no ingredient in the definition of civil or ac- 
tionable trespass. Thus, in the case of civil trespass to land, the 
strict rule being that a man meddles with another's property abso- 
lutely at his peril, a trespasser is liable to an action whatever may 
have been his intention, even if his intention had been to act 
for the true owner’s benefit: whereas to constitute criminal tres- 
pass it must be shown that the trespass was with criminal intent, 
that is, “with an intent to commit an offence, or to intimidate, 
insult, or annoy” any person in possession of the land.t When 
this intent is shown the trespasser may be prosecuted under the 
provisions of the Penal Code. ‘The action of trespass lies where a 
trespass has been committed either to the plaintiff's person or 
property. A trespass is an injury committed with violence, and 
this violence may be either actual or implied ; and the law will 
imply violence, though none is actually used, where the injury is 
of a direct and immediate kind, and committed on the person or 
on tangible and corporeal property of the plaintiff. Of actual yio- 
lence an assault and battery is an instance ; of implied violence, a 
peaceable but wrongful entry upon the plaintiff’s lands.2” Every 
invasion, whatever be its extent, of private property, is a trespass. 
The gist of.the wrong is the breach in the continuity of the plain- 
tiffs or prosecutor’s right of possession. There must be a posses- 
sion to be interrupted: property apart from possession cannot be 
subject of trespass :3 v. dost “‘ Criminal Trespass.” 

Relief against trespass.—The criminal law affords the 
following relief:—(1) Prosecution and punishment under the 
3 Penal Code, s, 441, v. fost. 


2) Wharton's Law Lexicon, gth Ed., p. 746. 
+ 3) Collett, p. 126, 
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Penal Code; (2) preventive relief under Chapter XII of the 
Criminal Procedure Code: (see “ Possession,” pp. 513, 514, and 
“ Rasements and Licenses,’ p, 228.) .In the case of civil trespass 
(x) an action for damages may be brought; (2) in certain cases an 
injunction will be granted under Act I of 1877 (Specific Relief) : 
see “ Injunctions.” In cases of pure trespass to land an injunc- 
tion may be granted to protect the possession thereof against 
repeated acts of invasion: “for though for each instance of trespass 
there may be a right to recover damages, the defendant may be a 
pauper out of whom no satisfaction is to be got: or the acts of 
trespass, though severally insignificant, may by their repetition 
work a serious damage to the plaintiff, and anyhow he is entitled 
to have his possession quieted and protected from constant distur- 
bance, and an injunction is the most effective form of relief for 
this purpose.” 4 

Civil trespass.—A person commits trespass, who, without 
the consent of the owner of such property as is next mentioned, 
or other lawful justification or excuse (as, ¢4.g., where in the case 
of an entry on the land of another, such entry is done in exercise 
of a right of way, to execute in a legal manner the process of the 
law, or to demand or pay money there payable and the like)— 
(1) enters on any immoveable property, or causes any animal to 
go upon such property, or permits any animal in his possession 
or custody, being to his knowledge or by its kind accustomed to 
stray, to go upon such property,5 or puts, casts, or impels any 
thing in, upon, or over such property. Entry on immoveable pro- 
perty with intent to commit an offence, or to intimidate, insult 
and annoy constitutes the offence of “Criminal Tuespass” (v. 
post); (2) assumes to exercise ownership over any *soveable 
property, or does any act which deprives the owner of its use 
permanently or for an indefinite time.® An act of this kind is 
technically known as “conversion.” For the remedies in the 
case of conversion, see ‘‘ Possession,” (3) destroys or damages 
any property. Destruction or damage to property (moveable or im- 
moveable) with a criminal intent constitutes the offence of “ mis- 
chief”: see “ Mischief ;”7 (4) does any other act which directly 
interferes with the lawful possession of any property, moveable or 
immoveable.? For the purposes of this section every one who is 
in lawful possession of any property, or who peaceably and as of 
right is in actual occupation, or has the actual custody or control? 


4) Collett, p. 139. 8) Pollock on Torts, p. 559; Draft 
5) 9 W.R., 156, Indian Civil Wrongs Bill, s. 44+ 
6) er Bramwell, B, L. R., 9 Ex., 86, As to Mischief: see I. L, R., 


89. . re Cal., 55. 
Cf 24 and 25 Vie., c.97 (malicious 9) See Pollock, p. 559 Note, and2 B, 
injuries to property}. & Ad., 817. 
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of any property, is deemed to be the owner thereof as against every 
one not having a better title* Mere apprehension of trespass 
gives no ground for an action.? Every person who directs, orders, 
or procures the commission of a trespass is liable as a wrong-doer 
or a trespasser. Co-sharers can commit tresspass 7ufer se on the 
joint estate.t Any one of several joint tenants of land may sue 
to eject a trespasser. The consent of one joint tenant as to pos- 
session does not make him the less a trespasser with regard to the 
other joint tenants.5 If any mesne profits have been enjoyed by 
the trespasser they will be recoverable fromhim. As to the mean- 
ing of “ Mesne Profit,” see “ Action and Actionable Claim,” p. \2. 
It is no answer to an action for trespass, that the trespass was 
done by mistake, even in good faith, as to the ownership or right 
of possession of property. Where, however, the trespass is mali- 
cious, substantial damages will be given. The mere assertion of 
a right to deal with property, or to prevent another from dealing 
with it, is not a trespass.7 

Trespass by possessor for limited purpose exceeding 
hig right.—A person in possession for a limited purpose commits 
a trespass by exceeding his right, and the rule of law, as laid down 
by the undermentioned bill, is as follows:—~A person who has law- 
ful possession, custody or control of property under a contract 
with the owner of that property or otherwise may become a tres- 
passer by dealing with the property in a manner inconsistent with 
the title by which he has that possession, custody, or control, or 
in excess of his rights under that title; ¢g.. If a pledgee with 
power of sale sells the pledge without the conditions being satis- 
fied on which the power of sale is exerciseable, or a hirer of goods 
pledges them for his own debt, or a bailee, without the bailor’s 
consent, lends the goods in his custody to a third person, these and 
the like acts are trespasses.® 

Mistake does not generally excuse trespass.—Interfer- 
ence with the property of another is not excused uy mistake, even 
in good faith, as to the ownership or the right of possession, or by 
an intention to act for the true owner’s benefit.9 (v. fas/.) 

Immunity of certain ministerial actions.—Provided that 
a carrier or other person using the carriage or custody of goods 
as a public employment does not commit a trespass by dealing 


1) Draft Indian Civil WrongsBill,s.45. 6) 9 W.R., 156, F 
2) 3B.L.R,A.C., 4tz: 12W.R., 7) DraftIndian Civil Wrongs Bill,s, 48. 


82: All, H. C, Rep., z19. 8) Pollock, p. 560: Draft Indian Civil 

3) 12 W.R., 329. Wrongs Bill, s. 46: L. R., 1 Q, 
4) All. H.C.R., 1874, p. 259: 1.L. R., B., 585. 

gs Cal., 188: Alexander, pp. 116, Draft Indian Civil Wrongs Bill, 

x17 and cases there cited. 9) 8s. 47: Pollock, p. 560:9 W. R., 

Alexander, p, 121: All. H. C, Rep. x56. See illustrations to next 


1873, P, 182: LL.R., 7 Cals.qt4s paragraph. 
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with goods in the ordinary way of that employment and solely by 
the direction and on behalf of a person who delivers those goods 
to him for that purpose and whom he in good faith believes to be 
entitled to deal with those goods,’ Provided also thata workman 
or servant does not commit a trespass by dealing with any pro- 
perty in the ordinary way of his employment and in a manner 
authorised as between himself and his employer and which he in 
good faith believes his employer to be entitled to authorise;? eg. 
(1) M obtains goods from Z by fraud and false pretences, and, 
being apparent owner of the goods, purports to sell them to A 
who, in good faith, accepts them and pays M for them. A is, in 
fact, dealing on behalf of P, and forthwith delivers the goods to P. 
M absconds with the price. A has wronged Z, and is liable to Z 
for the value of the goods.3 (2) A is a tenant of land belonging 
to B. A without authority, but intending to act for B’s as well as 
A’s benefit, converts part of this landinto a tank. A has wronged 
B and B need not prove that the value of the land is diminished.+ 
(3) A obtains goods by fraud and false pretences from Z at Bom- 
bay, and sends them by Railway to B at Allahabad, The Rail- 
way Company’s servants deliver the goods at Allahabad to B’s 
order according to the usual course of business. If the Railway 
Company had not before this delivery received any notice of an 
adverse claim on the part of Z, the Railway Company has not 
wronged Z, (4) Z is the owner of roo maunds of wheat. A ob- 
tains this wheat from him by fraud and false pretences, and offers 
it for sale to B, a miller, who accepts it in good faith, B causes 
the wheat to be ground in his mill together with other wheat 
bought by B from the true owners. The men employed in 
the mill do not know from whom the wheat was bought, Here 
B may have wronged Z, but the men employed in the mill 
have not.s 
Nature of license.—The consent of an owner to entry upon, 
or interference with, his property is called a license, and a person 
to whom such consent is given is called a licensee. A license 
does not create an interest in property bat merely excuses what 
would otherwise be a trespass. A license, and the revocation of 
a license, may be either express or tacit.$ 
x) As to the immunity of, and compulsory character of the employment of, a 
earrier, see Judgment of Willes, J., 4 C. B.N.S., pp. 649, 650. 
2) Draft Indian Civil Wrongs Bill, s, 47: Pollock, p. 560. 
3) L. R., 7H. L., 757. 
8B, L. R,, App. 69. 
5) Draft Indian Civil Wrongs Bill, s. 47, illust.: Pollock, pp. 560, s6x: L. R,, 
7H. L., 766—768. 
6) Draft Indian Civil Wrongs Bill, s, 49: Pollock, pp. s6r-362; Ch, VI of the 


Easements Act deals with licenses as regards immoveable property only. 


See “ Aasements and Licenses,” 
: 
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Hifect of licenge.—(1) A license does not bind the successors 
in title of the licensor ; (2) is not assignable by the licensee ; (3) 
is limited to the purposes for which and subject to the conditions, 
if any, on which it is given ; (4) is revocable at the will of the 
licensor, unless coupled with an interest: ¢.g.- A sells to B trees 
growing on A’s land. This implies a license to B to enter on A’s 
land to cut the trees, and A cannot revoke the license while the 
contract of sale is in force 7 

Time of grace after revocation.—Notwithstanding the 
revocation of a license, the Hcensee.1s entitled to the benefit of 
the license for a reasonable time therealter so far as may be 
necessary to enable him to restore the former state of things: eg. - 
B has timber lying on A’s wharf under a revocable license. A 
revokes the license. A must allow B access to the wharf for a 
reasonable time for the purpose of retnoving his timber.® 

True owner's right of re-capture.—A person entitled to 
the possession of any moveable property who has been wrong- 
fully deprived thereof may, within a rea-onable time, re-take the 
same if he can peaceably do so, and, so far as necessary for that 
purpose, may peaceably enter on the wrong-doer’s land.9 

Criminal trespass.—Whoever enters into or upon property 
in the possession of another wéth intent to commit an offence, 
or to intimidate, insult, or annoy any person in possession of 
such property ; or having lawfully entered into or upon such pro- 
perty, unlawfully remains there (a lawful entry may thus by relation 
become a trespass ad initio) with intend thereby to intimidate, 
insult, or annoy any such person, or with intent to commit an 
offence, is said to commit “criminal trespass,” and is punishable 
with imprisonment (rigorous or simple) for a term which may 
extend to three months, or with fine which may extend to Rs, soo, 
or with both. This section (s. 441) seems intended to be limited 
to trespass upon real or immoveable property. ‘ Wrongful acts 
done to personal property within the scope of criminal law, though 
they frequently involve the elements of trespass, are seldom, if 
ever, pure trespasses, but involve other ingredients which will bring 
the acts within the category of some specific offence, as robbery 
or theft. The cases of mischief (see “ AZischief”) are probably 
the only exceptions to this.” Other forms of criminal trespass are 
house-trespass, lurking house-trespass, house-breaking, and tres- 
pass to goods by dishonestly breaking open any closed receptacle 
, containing or supposed to contain property (v. gos7).3 
7) Draft Indian Civil Wrongs Bill, 1) Indian Penal Code, ss. 441—447. 

S. 50. 2) Collett, p. 126. 
8) ibs, sr: L.R..5C. P., 334, 339. 3) Penal Code, ss. 442—462, 
9) ib, s.32: 3M. & W., 483: Pallock, 
pp. 561-~563. ; : 
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House- trespass is criminal ‘trespass by entering into, or 
remaining in, any building, tent, or véssel used as a human dwell- 
ing, or any building used as a place for worship, or as a place for 
the custody of property. “Lurking house-trespass” is house- 
trespass after having taken precautions to conceal such house- 
trespass from some person who has a right to exclude or eject 
the trespasser from the building, etc. ‘“ Lurking housc-trespass by 
night” is lurking house-trespass committed after sunset and before 
sunrise.+ 

House-breaking.—A person is said to commit “house- 
breaking” who commits house-trespass, if he effects his entrance 
into the house, or any part of it, in any of the six ways herein- 
after described ; or if, being in the house or any part of it for the 
purpose of committing an offence, or having committed an offence 
therein, he quits the house or any part of it in any of such six ways, 
that isto say :—(1) If he enters, or quils, through a passage made 
by himself, or by any abettor of the house-trespass, in order to 
the committing of the house-trespass. (2) If he enters, or quits, 
through any passage not intended by any person, other than him- 
self or an abettor of the offence, for human entrance ; or through 
any passage to which he has obtained access by scaling, or climb- 
ing over, any wall or building. (3) If he enters, or quits, through 
any passage which he, or any abettor of the house-trespass, has 
opened, in order to the committing of the house-trespass, by any 
means by which that passage was not intended by the occupier of 
the house to be opened. (4) If he enters, or quits, by opening 
any lock in order to the committing of the house-trespass, or in 
order to the quitting of the house after a house-trespass, (g) If 
he effects his entrance, or departure, by using criminal force, or 
committing an assault, or by threatening any person with assault, ° 
(6) If he enters, or quits, by any passage which he knows to have 
been fastened against such entrance or departure, and to have been 
unfastened by himself, or by an abettor of the house-trespass. 

Any outhouse or building occupied with a house, and between 
which and such house there is an immediate internal communi- 
cation, is part of the house within the meaning of this section, 
“ Flouse-breaking by night” is house-breaking after sunset and 
before sunrises As to right of private defence, see “ Offences,” 
pp. 488, 489. 

All persons jointly concerned in lurking house-trespass by 
night, or house-breaking by night, are punishable for death or 
grievous burt caused by one of their number.® 

Breaking open closed receptacle.—Whoever dishonestly, 
or with intent to commit mischief, breaks open, or unfastens, any 


4) Penal Code, ss. 442- 444, 448, 449—459, 5) ib., ss. 445, 446. f) ib., s. 460, 
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closed receptacle which contains or which he believes to contain 
property, 1s punishable with imprisonment of either description 
for a term which may extend to two years, or with fine, or with 
both. Whoever, being entrusted with any closed receptacle which 
contains, or which he believes to contain, property, without having 
authority to open the same, dishonestly, or with intent to commit 
mischief, breaks open, or unfastens that receptacle, is punishable 
with imprisonment of either description for a term which may 
extend to three years, or with fine, or with both,7 

Trespass by cattle.—The term “Cattle” ncludes elephants, 
camels, buffalos, horses, mares, geldings, ponies, colts, fillies, mules, 
asses, pigs, ewes, sheep, lambs, goats and kids.8 The cultivator or 
occupier of any land, or any person who has advanced cash for the 
cultivation of the crop or produce on any land, or the vendee or 
mortgagee of such crop or produce or any part thereof may seize 
any cattle trespassing on such Jand and doing damage thereto or to 
any crop or produce thereon and send them to the village pound. 
So also officers of police or any person in charge of public roads, 
pleasure-gardens, plantations, canals, drainage works, embank- 
ments, and the like may seize any cattle trespassing on or doing 
damage to such roads, etc., and send them to the nearest pound. 
Any person whose crops or other produce have been damaged by 
trespass of cattle may further sue for compensation in a Civil 
Court. Any compensation paid to such person under this Act, 
by order of the convicting Magistrate, will be set-off and deducted 
from any sum claimed by or awarded to him as compensation in 
such suit.9 

Delivery or sale of cattle.—If the owner of the impounded 
cattle or his agent appear and claim the cattle the pound-keeper 
must deliver them to him on payment of the fines and charges. 
If the cattle are not claimed within 7 days of their being impound- 
ed, notice and proclamation will be made, and if within 7 days of 
such notice the cattle are not claimed they may be sold by public 
auction.? If the owner disputes the legality of the seizure he 
must deposit the fines and charges and make his complaint in the 
manner mentioned below ; the cattle will then be delivered to him. 
If the owner or his agent appear and refuse or omit to make the 
aforesaid deposit or refuse or omit to pay the fines and charges the 
cattle (or as many as may be necessary) may be sold by public 
auction, and after deduction of fines and expenses the balance and 
unsold cattle (if any) will be made over to him. The owner is 

7) Penal Code, ss, 461, 462, and Tracts especially exempted 

8) Act I of 1871,s. 3: Act I of r87z by the Local Government, 

(Cattle-Trespass) extends to the 9} Act I of 1871, Ss. 10, rz; 29. 


whole of British India exceptthe 2) ib., ss, 13, 14. 
Presidency-towns and Districts 
a 
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entitled to an account showing sale-proceeds and charges. No officer 
of police or other officer or pound-keeper appointed under this Act 
can directly or indirectly purchase any cattle at a sale under this Act.? 
Illegal seizures.—Any person whose cattle have been seized 
may at any time within ro days of the seizure make complaint , 
personally, or by an agent personally acquainted with the ctreum- 
stances, and either verbally, or in writing. If the seizure is adjudged 
illegal the Magistrate must award to the complainant reasonable 
compensation, not exceeding Rs. 100, to be paid by the person 
who made the seizure, tozether with all fines paid and expenses in- 
curred by the complainant in procuring the release of the cattle: 
if the cattle are not already released their release wil] be directed.3 
Pigs.— Any owner or keeper of pigs who through neglect or other- 
wise damages any land,crop or produce,or any public road, by allow- 
ing pigs to trespass thereon, is liable toa fine not exceeding Rs, 10.4 
Fiues.—-Any fine imposed under the preceding section or for 
the offence of mischief by causing cattle to trespass on any land 
may be recovered by the sale of all or anv of the cattle by which 
the trespass was committed, whether they were seized in the act of 
trespassing or not, and whether they are the property of the person 
convicted of the offence, or were only in his charge when the tres- 
pass was committed. All fines recovered may be appropriated in 
whole or in part as compensation for loss or damage.5 
Cattle trespass on railways.—The owner or person in 
charge of any cattle straying on a railway provided with fences 
suitable for the exclusion of cattle is liable to a fine which may ex- 
tend to Rs, 5 for each head of cattle in addition to any amount 
which may have been recovered or may be recoverable under the 
Cattle-Trespass Act, 1871 (v. aie). If any cattle are wilfully 
driven, or knowingly permitted to be, on any railway otherwise than 
for the purpose of lawfully crossing the railway, or, for any other 
lawful purpose, the person in charge of the cattle, or, at the option 
of the Railway Administration, the owner of the cattle is punsih- 
able with fine which may extend to Rs. 10 for each head of cattle 
in addition to any amount which may have been recovered or may 
be recoverable under the Cattle-Trespass Act. The fine may be 
recovered by sale of the cattle. The expression ‘ public road” 
in the Cattle-Trespass Act (v. az) includes a railway. The word 
“cattle” has the same meaning as in the Cattle-Trespass Act.® 


2) Act I of 1871, ss. rs, 16, 19. 3) ib, ss. 20-23. 

4) ib., s. 26, the Local Government may direct that this section shall be read 
as if it had reference to cattle generally, or to cattle of a particular kind 
instead of to pigs only, or as if the words “ Rs, 50” were substituted for 
the words ‘‘Rs, ro" or as if there were both such reference and such 

,, Substitution, (Added by Act I of r8qx, s. 8.) 
5) ib, ss. 25, 28, 6) Act IX of 1890, 5. 125. 
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AuTHoRITIEs—Act II of 1882 (Indian Trusts Act): Agnew's Law of Trusts in 
British India, 1882: Lewin on Trusts, 9th Fd., 1891: Act I of 1877 (Specific 
Relief) ; 29 Car. IL, c. 3 (Statute of Frauds}: Indian Penal Code: Act XXVIII of 
1866 (Trustees and Mortgagees): Act XXVII of 1866 (Indian Trustee): Civil 
Procedure Code: Act XV of 1877 (Limitation): Act XVII of 2864 (Official 
Trustees): Acts relating to Societies and Endowments (XXI of 1860: XX of 
1863; I of 1880): Cases cited. 

Law of Trusts in British India.—The Law of Trusts for the 
territories to which the Indian Trusts Act (II of 1882) extends 
is mainly contained in that Act. With but a few exceptions the 
law contained in that Act is substantially that now administered 
by English Courts of Equity and (under the name of “ justice, 
equity, and good conscience”) by the Indian Courts in those 
territories to which that Act does not extend. For all general 
purposes therefore, the Indian Trusts Act (though not extending 
to the whole of British India) may be taken to contain a statement 
of the Law of Trusts administered throughout the whole of British 
India Portions of the Law of Trusts are also contained in the 
Penal Code (v. gost); the Specific Relief Act (I of 1877) ;3 the 
Code of Civil Procedure ;+ the Limitation Act (X’V of 1877) ;5 the 
Official Trustees Act (XVII of 1864); the Indian Trustee Act 
(XXVII of 1866); the Trustees and Mortgagees’ Powers Act 
(XXVIII of 1866)7; the Literary, Scientific, and Charitable 
Societies Act (XXI of 1860; see “ Societies,” pp. 581, 582); 


x) Extends in the first instance to the (see “' Administration,” pp. 30, 
territories respectively adminis- 31); S. 539, (see ‘ Charities,” p, 
tered by the Governor of Madras 130); 8. 502 (v. post). 

in Council, the Lieutenant-Gov- 5) See,ss.3,10; Art.98 (see “ Lémita- 
ernors of the North-Western tion,” p. 403); Arts, Too, 133, 


Provinces and the Panjfb, the 
Chief Commissioners of Oudh, 
the Central Provinces, Coorg and 
Assam ; and the local Govern- 
ment may from time to time, 
by notification in the Official 
Gazette, extend it to any other 
part of British India. 


2) See the Statement of Objects and 


Reasons of the Indian Trusts Bill. 
Gazette af India, Nov, 13, 1880. 


3) Sees, 3: Part Il, ch. 1: (see ‘* Pas- 


session," PP. 5IO~~512); 88, 12 
(a), 2t (e), (see ‘* Contract,” pp. 
167, 168}; 54 (a) (see ' Lnjunc- 
tions,” Pp. 315.) 


4) Seess. x5, 16; (see *' detion & Ac~ 


tionable claim," pp, I, 2)3 5 437% 


134 (v. fost). 


6} This Act applies only in cases to 


which English law is applicable 
(see ‘‘ Mortgage," p. 467), But 
see, 1.L. R., 5 Bom,, rq. 


7) This Act also applies only in cases to 


which English law is applicable, 
In those parts of India to which 
the Indian Trusts Act extends, 
sections 2, 3, 4) 5, 32, 33; 34. 35: 
36 & 37 and the itaone a He & 
43 dealing with Trusts are repeal- 
ed. The Indian Trusts Act, Chap- 
ter [V, embodies and re-enacts 
the substance of sections 2, 3, 5, 
32, 33, 36, 37, and those portions 
of sections 39 & 43 dealing with 
trusts, 
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the Religious Endowments Act (XX of 1863); the Religious 
Societies Act (I of 1880, see “ Socéeties,” p. 581); and the Statute 
of Frauds (29, Car. II, c. 3).2 | 

Nothing in the Indian Trusts Act’affects the rules of Mahom- 
medan Law as to wag/, or the mutual relations of the members of 
an undivided family as determined by any cust..mary or personal 
law, or applies to public or private, religious or charitable endow- 
ments, or to trusts to distribute prizes taken in war among the 
captors ; and nothing in the second chapter of the Act (dealing 
with the creation of trusts) pony to trusts created before the 1st 
March 1882, on which day the Act came into force, 

Nature of trusts.—A “trust” includes every species of 
express, implied, or constructive ownership: “trustee” includes 
every person holding, expressly, by implication, or constructively, 
a fiduciary character : e.g.: A, one of several partners, is employed 
to purchase goods for the firm. A, unknown to his co-partners, “ 
supplies them, at the market price, with goods previously bought 
by himself when the price was lower, and thus makes a consider- 
able profit. A is a trustee, for his co-partners, of the profit so 
made? The Hnglish law of trusts recognises two estates or 
interests in the subject-matter of the trust: v7z,, the ‘legal’ estate 
of the trustee and the “equitable” estate of the beneficiary or 
cestui-gue-trust; there may therefore be according to that law two 
persons holding different estates in the same property: “ Both are 
entitled to convey their estates, both are entitled to the rents and 
profits ; one the legal owner to receive them; the other the equit- 
able owner to enjoy them.” Trusts in the sense of confidences, 
to the existence of which a ‘legal’ and an ‘equitable’ estate are 
necessary, are unknown to Hindu and Mahommedan Law.? 
Under the Indian Trusts Act also, the beneficiary has no estate 
or interest in the subject-matter of the trust: his interest is Ais 
right against the trustee as owner of the property. Trusts, in 
the wider sense of the word, that is to say, oblizations annexed 
to the ownership of property which arise out of a confidence 
reposed in, and accepted by, the owner for the benefit of an- 
other, are constantly created by the natives of India and are 
frequently enforced by the Courts.3 Trusts of various kinds have 
been recognised and acted on in India in many cases.4 “A trust” 

8) This Statute is in force onlyin the 9) Act I of 1877, s. 3, illust, (e) 


Presidency -towng of Calcutta, 1) Agnew, p, 8. 
Madras and Bombay: but, ss. 2) 2B,L.R.,0.C., 3654 BL, 


7—11 relating to declarations of 0. C., 23; ib., 278, 
trust, resulting trusts, transfer of 3) See4 B.L.R., 0. C., 134: Gasedle 
trusts, and to judgments of cestud- of India, Nov, 13, 1880, 


gue-trust are, as regards the 4 18 W.R. 359. 
‘Town of Madras, repealed by the 
Indian Trusts Act, 
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is an obligation annexed to the ownership of property, and arising 
out of a confidence reposed ‘in and accepted by the owner, or de- 
clared and accepted by him, for the benefit of another or of another 
and the owner ; the person who reposes or declares the confidence - 
is called the “author of the trust:” the person who accepts 
the confidence is called the “trustee”; the person for whose 
benefit the confidence is accepted is called the “beneficiary” ; 
the subject-matter of the trust is called “‘trust-property ” or 

‘trust-money”; the instrument (if any) by which the trust is 
declared is called the “instrument of trust.5” 

Creation of trusts.—A trust may be created for any 
awful purpose, The purpose of a trust is tawful unless it is (¢) 
jorbidden by law, or (4) is of such a nature that, if permitted, it 
xould defeat the provisions of any law, or (¢) is fraudulent, or (2) 
jv.volves or implies injury to the person or property of another, or (¢) 
the Court regards it as immoral or opposed to public policy :® 
é.g.: @ trust to provide for Future illegitimate children.? Every trust 
of which the purpose is unlawful is void, And where a trust is 
created for two purposes, of which one is lawful and the other 
unlawful, and the two purposes cannot be separated, the whole 
trust is void. A declaration of trust of tzmoveable property must 
(in the territories to which the Act extends) be made in writing 
signed by the author of the trust or the trustee and registered, or 
by the will of the author of the trust or of the trustee ; and no 
trust in relation to moveable property is valid unless declared as 
aforesaid, or unless the ownership of the property is transferred to 
the trustee. ‘These rules do not apply where they would operate 
so as to effectuate a fraud: ¢g.- where a father having power to 
bequeath certain land is induced not to make a will of that land 
by the promise of his heir presumptive that he will provide there- 
out for his relations? In the Towns of Calcutta and Bombay 
writing is necessary for the declaration by European British sub- 
jects of a trust in relation to immoveable property, but not move- 
able property. The Hindu Law, in no transaction, absolutely 
requires a writing,? nor does the Mahommedan Law.3 Declarations 
of trust, therefore, by Hindus and Mahommedans not governed by 
the Indian Trusts Act, may be made by word of mouth. A trust 


3) Act IT of 1882, s, 3 

8) Act Il of 1882, s. 4; cf. Act IX of 1872, s. 23. (see * Contract,” pp. 157. 
158); 9 B. L. Ray 377; 14B. LR. 175: Agnew, PP. 19, 32, é? seg. 

L. R. 9, Ch. 147. 

‘Act II of 1882, s. 4: Lewin, p. 96 ef seg., p» 122 (trusts partly lawful and 
partly unlawful), 

Act IT of 1882, s. 5. 

29 Car. Il, & 3, 8.7!3 Bro, C,C,, 587: 32 Beay., 250. 

2 Mad. H.C. Ru, 97% 

Agnew, Pp» 51, 52. 

§ 
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. ig created when the author of the trnst indicates with reasonable 
certainty by any words or acts—(2)an intention on his part to create 
thereby a trust, (4) the purpose of the trust, (c) the beneficiary, 
and (d) the trust-property,# and (unless the trust is declared by 
will, or the author of the trust is himself to be the trustee’) transfers 
the trust-property to the trustee. The rule established by the 
English cases is that whether there was transmutation of possession 
or not, a trust will be supported, provided it was in the firstein- 
stance perfectly created.7 It is not necessary there should be any 
consideration to support a trust. No one is bound to accept a 
trust. A trustee may accept the office either by signing the trust 
deed, or by an express declaration of his assent, or by proceeding 
to act in the execution of the duties of the trust? After accept- 
ance a trustee cannot renounce (v. fost), 

Duties and liabilities of Trustees.—“ As soon as a trustee 
has accepted the office, he must bear in mind that he is not to 
sleep upon it, but is required to take an active part in the execu- 
tion of the trust, The law knows no such person as a gassive 
trustee. If, therefore, an unprofessional person be associated in 
the trust with a professional one, he must not argue, as is often 
done, that because the solicitor is better acquainted with business 
and with legal technicalities, the administration of the trust may 
be safely confided to him, and that the other need not interfere 
except by joining in what are called formal acts. If he signa 
power-of-attorney for sale of stock, or execute a deed of re-con- 
veyance on repayment of a mortgage sum, he is as answerable 
for the money as if he were himself the solicitor and had the sole 
management of the transaction.” A trustee must inform himself 
as to the state of the trust-property and take such steps by suit or 
otherwise as may be necessary for the due protection of it.2 The 
first duty of trustees is to place the trust-properly in a state of secu- 
rity ; and (subject to the provisions of the instrument of trust) to get 
in trust moneys invested on insufficient or hazardous security : ¢2.: 
(a) the trust-property is a debt outstanding on personal security ; 
the instrument of trust gives the trustee no discretionary power to 
Jeave the debt so outstanding ; the trustee’s duty is to recover 
the debt without unnecessary delay; (4) the irust-property is 
money in the hands of one of two co-trustces; no discretionary 


4) Act II of 1882, 5.6:2M.&K,, 197. 8) Boul., 706. 
s) ib.; 35 Beav., 621, 9) Act 1I of 1882, s, ro: Lewin, 21x, 
6) Act If of 1882, s, 6: Lewin, 1) Lewin, p. ery. 

pp. 66, 68 ef seg, ; 6 Ves, 662: 2) ib,; Act Il of 2882, ss, x2, 13. 


35 Beav,, 62x. , Act I of 1877, s, x0, Expl. x, 
7) 6 Ves., 656: 18 Ves., 99; ib., 140: 3) Act II of 1882, 5, 12: 4 Moo, I, A, 


1 Hare, 476; followed in 2 Bom. 2: Lewin, p. 305, 
H.C. R., 143 : Lewin, p, 66, . a ee 
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power is given by the instrument of trust; the other co-trustee’ 
must not allow the former to retain the money for a longer 
period than the circumstances of the case require,¢ A trustee 
is bound to deal with the trust-property as carefully as a man of 
ordinary prudence would deal with such property if it were his 
own; and, in the absence of a contract to the contrary, a trustee 
so dealing is not responsible for the loss, destruction, or deteri- 
oration of the trust-property.5 

Breach of trust.—A breach of any duty imposed on a trustee 
as such, by any law for the time-~being in force, is called a 
“ breach of trust.”® Where a trustee commits a breach of trust 
he is liable to make good the loss which the trust-property or the 
beneficiary has thereby sustained, unless the beneficiary has, by 
fraud,’ induced the trustee to commit the breach, or the bene. 
ficiary, being competent to contract (see “ Contract,” pp. 152, 153), 
hag himself, without coercion or undue influence (see “ Contract,” 
pp. 154, 1§5) having been brought to bear on him, concurred? in 
the breach, or subsequently acquiesced therein, with full know- 
ledge of the facts of the case and of his rights as against the trustee,9 
But the breach of trust must be brought home to the trustee, and 
if there is a doubt whether the trustee has acted honestly and 
bond fide in the discharge of his duty, although he may have 
made mistakes, the doubt should be determined in favour‘of the 
trustee.t Co-trustees are generally answerable each for his own 
acts only, and are not liable for the acts or defaults of a co- 
trustee. Subject to the provistons dealing with the care required 
from a trustee, and the duty of a trustee to protect the title to 
trust-property (v. ate, Act II of 1882, ss. 15, 13), one trustee 
is not, as such, liable for a breach of trust committed by his co- 
trustee: provided that, in the absence of an express declaration 
to the contrary? in the instrument of trust, a trustee is so liables— 
(2) where he has delivered trust-property to his co-trustee without 
seeing to its proper application ; (4) where he allows his co-trustee 
to receive trust-property and fails-to make due enquiry as to the 
co-trustee’s dealings therewith, or allows him to retain it longer 
than the circumstances of the case reasonably require ; (¢) where 
he becomes aware of a breach of trust committed or intended by 


4) ib.;9 Bom., 333. . 

s) Act II of 1882, s. 15: 12 App. Cas., 727, 733: Lewin, 319: cf. Act IX 
of 1872, ss. 152, 152: see ‘' Batlment?,” p. 81. 

6) Act II of 1882, s. 3. 

7) Lewin, pp. 1053 and 38, and cases there cited. 

8) xz Ves. 319: 3 Sw. 64: Lewin, p. 1053: 37 Ch, D., 329. 

g) Act IT of 1882, 5. 23 : Lewin, 1028, 1029, 

z) Per Jessel, M. R., 47L. T.N.S., 62. 

2) 3 Giff, 116; 29 W.R, (Eng.), 332. 

3) Act IL of 1882, s, 26; Lewin, 279, 284. 
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his co-trustee, and either actively conceals it,4 or does not, within 
a reasonable time, take proper steps‘to protect the beneficiary’s 
interest.5 If a trustee threatens a breach of trust, his co-trustees 
(if any) should, and the beneficial owners may, sue for an injunc- 
tion to prevent the breach.6 Where co-trustees jointly commit a 
breach of trust, or where one of them by his neglect enables the 
other to commit a breach of trust, each is liable to the beneficiary 
for the whole of the loss occasioned by such breach.? Where a 
trustee succeeds another, he is not, as such, liable for the acts or 
defaults of his predecessor.® , 

Remedies in case of breach of trust.—In the event of a 
breach of trust, the beneficiary is entitled to institute civil pro- 
ceedings against the trustee to compel a compensation from him 
personally for the loss which the trust estate has sustained, It is 
immaterial whether the trustee was a gainer or loser by the breach 
of trust.9 Where there is a déshonest misappropriation, conversion, 
use, or disposition of property within the definition of the Penal 
Code, the trustee may be made the subject of a criminal prosecu- 
tion (v. post).? 

Breach of trust for public, charitable, or religious pur- 
poses—See “ Charities,” p. 130. 

Following trust-property.—The general rule is that “no 
party to an illegal or fraudulent contract can derive any benefit 
from it, and that all persons who obtain possession of trust funds 
with a knowledge that their title is derived from a breach of trust, 
will be compelled to restore such trust funds.2 And if the trust 
estate has been wrongfully disposed of by the trustee, the bene- 
ficiary may attach and follow the property that has been sub- 
stituted in place of the trust estate, so long as the metamorphosis 
can be traced.”3 Buta beneficiary has no right in respect of 
property in the hands of—(a) a transferee in good faith for con- 
sideration without having notice of the trust, either when the 
purchase-money was paid, or when the conveyance was executed, 
or (6) a transferee for consideration from such a transferee. Nor do 
the provisions relating to the following of trust-property into the 
hands of third persons apply to money, currency notes and negoti- 
able instruments in the hands of a dond fide holder to whom they 
have passed in circulation, or affect the provisions of the Contract 


4) 1B. C.C,, 68. 8) Act IT of 1882, s, 2x, 

5) Act If of 1882, 8. 26: rr Ves. 319: 9) 12 Ves., 129, 
2 Beav,, 472: Lewin, 290, 1) Penal Code, s, gos, 

6) Act I of 1877, s. 54, ill. (b):6 Price, 2) 8 L, R, Ky, quo: Lewin, 983 ; 
279: 3 Sw., 71. Act II of 1882, ss. 63, G4e 


7) Act IT of 1882, s,27:2M.&K., 3) Lewin, 1019, 
146: Lewin, p. 1039, and cases 
there cited, 
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Act relating to the title conveyed by the seller of goods to the 
buyer.t See “ Zitle,” pp. 983, 584. 

Delegation,—“ Trustees who take on themselves the manage- 
ment of property for the benefit of others have no right to shift 
their duty on other persons, and if they do so they remain subject 
to responsibility towards their beneficiaries for whom they have 
undertaken the duty.”5 A trustee cannot delegate his office, or any 
of his duties either to a co-trustee,”or to a stranger, unless (a) the 
instrument of trust so provides ; (4) the delegation is in the re- 
gular course of business ;7 or (¢) the delegation is necessary; or (@) 
the beneficiary being competent to contract, consents to -the 
delegation.2 The appointment of an attorney or proxy to do an 
act merely ministerial and involving no independent discretion is 
not a delegation within the meaning of this section.9 

A Trustee cannot renounce after acceptance.—A trustee 
who has accepted the trust cannot afterwards renounce it except 
(a) with the permission of a principal Civil Court of original juris- 
diction, or (2) if the beneficiary is competent to contract, with his 
consent, or (c) by virtue of a special power in the instrument of 
trust.? 

Co-trustees cannot act singly.—The office of trustee is a 
joint one. When there are more trustees than one, all must join in 
the execution of the trust, excevt where the instrument of trust 
otherwise provides.? ‘Where the administration of the trust is 
vested in co-trustees, they all form as it were but one collective 
trustee, and therefore must execute the duties of the office in their 
joint capacity, It is not uncommon to hear one of several trustees 
spoken of as the acting trustee, but the Court knows no such dis- 
tinction : all who accept the office are in the eyes of the law acting 
trustees.” 3 

Joining in receipt for conformity.—A co-trustee who joins 
in signing a receipt for trust-property and proves that he has not 
received the same is not answerable, by reason of such signature 
only, for loss or misapplication of the property by his co-trustee,+ 

‘A trustee may not make a profit of his office, or use, or 
deal with trust-property for purposes unconnected with the trust ; 
and, in thé absence of express directions to the contrary contained. 
in the instrument of trust, or of a contract to the contrary entered 
into with the beneficiary or the Court at the time of accepting the 
trust, a trustee-has no right to remuneration for his trouble, 


4) Act IT of 1882, s. 64, 9) ib,; x Ves., 413. 4 
5) Per Lord Langdale, 5 Beay., 517, x) Act II of 1882, s. 46: Lewin, 266, 
6) 2 Moll, 199: Lewin, 269. 2) Act II of 1882, s. 48. 


7) 3M. & Cr, 497. 3) Lewin, 274: 2 Gl. & J., 1x6, 
8) Act il of raae, $47: Lewin, 267—_ 4) Act IT of 1882, s, 26; 3K.&J, 
274, 317; Lewin, 280, 
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skill, and loss of time in executing the trust. But a trustee has a 
right to be reimbursed his expenses.5 * 

Rights and liabilities of benefigiary.—The beneficiary has 
a right to the rents and profits of the trust-property; and 1s entitled 
to have the intention of the author of the trust specifically exe- 
cuted to the extent of the beneficiary’s interest and may sue for the 
execution of the trust.6 The beneficiary has a right (subject to 
the provisions of the instrument of trust) that the trust-property 
shall be properly protected and held and administered by proper 
persons and by a proper number of such persons.? The beneficiary 
has a right that his trustee shall be compelled to perform any 
particular act of his duty as such, and restrained from committing 
any contemplated or probable breach of trust; ¢y., a trustee for 
B is about to make an imprudent sale of a small part of the trust- 
property. B may sue for an injunction to restrain the sale, even 
though compensation in money would have afforded him adequate 
relief§ When the trustee wrongfully mingles the trust-property 
with his own, the beneficiary is entitled to a charge on the whole 
fund for the amount due to him.9 

If a partner, being a trustee, wrongfully employs trust- 
property in the business, or on the account of the partnership, 
no other partner is liable therefor in his personal capacity to the 
beneficiaries unless he had notice of the breach of trust. The 
partners having such notice are jointly and severally liable for the 
breach of trust. 

Survival of trust.—On the death or discharge of one of 
several co- trustees, the trust survives and the trust-property 
passes to the others, unless the instrument of trust expressly 
declares otherwise.? 

Trustees of religious, literary, scientific, and charitable 
societies—See “ Soctettes,” pp. 581, 582, 

Benami transactions.—Where property is transferred to 
one person for a consideration paid or provided by another per- 
son, and it appears that such other person did not intend to pay 
or provide such consideration for the benefit of the transferee, 
the transferee must hold the property for the benefit of the person 
paying or providing the consideration,3 

5) Lewin, 292—304, 659: Act II of 7) Act II of 1882, s, 60; Lewin, p. 962. 

1882, ss, 48, 50, 32. Nothing 8) Act II of 1882,s, 61 ; Act I of 1877. 


in section 50 (trustee may not S. 54, and ill. ( 7) to this section, 
charge for services) appliestoany 9) Act Il of 1882, 5,66; Lewin, pp. 


Official Trustee, Administrator- 317, 1o2t, ef seg. 

General, Public Curator, or per- x) Act IT of 1882, s. 67: 31 Beav., 579: 
son holding a certificate of ad- i Ch,, 337, 352, S47: Lewin, 
ministration. (v. dos?.) 1030 ; of, 53 & 54 Vic., c. 39. 


6) Act Il of 1882, ss. 54, 55,58: ActI of “A Act II of 1882, s. 76: Lewin, 277. 
1877 (Specific Relief),s,12,cl. (a), 3) Act II ot 1882, s, 82, 
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Advantage gained by fiduciary.— Where a trustee, 
agent, executor, partzer, director of a company, legal 
adviser or other person bound in a fiduciary character to pro- 
tect the interests of another person, by availing himself of his 
character, gains for himself any pecuniary advantage, or where 
any person so bound enters into any dealings under circum- 
stances in which his own interests are, or may be, adverse to 
those of such other person and thereby gains for himself a pecu- ' 
niaty advantage, he must hold for the benefit of such other 
person the advantage so gained :4 ¢g.:—(1) A is the legal, 
medical, or spiritual adviser of B. By availing himself of 
his situation as such adviser, A gains some pecuniary advantage 
which might otherwise have accruedtoB. A isatrustee for B of 
such advantage.s (2) A, being B’s banker, discloses for his own 
purposes the state of B’s account. A is a trustee for B of the 
benefit gained by him by means of such disclosure. (3) A, one 
of several partners, is employed to purchase goods for the firm. 
A, unknown to his co-partners, supplies them, at the market 
price, with goods previously bought by himself when the price 
was lower, and thus makes a considerable profit. A is a trustee, 
for his co-partners, of the profit so made,7 (4) A, an executor, 
buys at an under-value from B, a legatee, his claim under the 
will, B is ignorant of the value of the bequest. A must hold 
for the benefit of B the difference between the price and value.8 
(5) A, a trustee, uses the trust-property for the purposes of his 
own business. A holds for the benefit of his beneficiary the 
profits arising from such user.9 (6) A, the manager of B’s indigo 
factory, becomes agent for C, a vendor of indigo seed, and 
receives, without B’s assent, commission on the seed purchased 
from C for the factory. A is a trustee for B of the commission 
so received.t A similar rule applies in the case of advantages 
gained by the exercise of undue influence,? or advantages 
gained by qualified owners of property (2g. tenant for life, 
co-owner, mortgagee, etc.) ¢.g.:—A, the mortgagee of certain 
leaseholds, renews the lease in his own name. A is a trustee of 
the renewed lease for those interested in the original lease,3 

Property acquired with notice of existing contract,— 
Where a person ‘acquires property with notice that another person 
has entered into an existing contract affecting that property of which 
specific performance could be enforced (see “ Contract,” p, 166 et 


4) Act II of 1882, 5, 88; L. R.,2Ind. 9) ib, ill. (4), 
App., 18: Act I of 1877, 5. 3. z) Act I of 1877, ill. (fF). 
é} Act I of 1877, 5, 3, ill. (4). 2) Act II of 1882, s, 89. See '! Con. 
ib., ill, (c). tract," PD. 154, 155. 
ib., ill. (4), # 3) Act IT of 1882, s. go: Act I of 
Act II of 1882, s, 88, ill, (a). 1877, S. 3, ill. (a). 
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seg.), the former must hold the property-for the benefit of the latter 
to the extent necessary to give effect to the contract4: 49. - (x 
buys certain land with notice that B has already contracted to buy 
it. A is a trustee for B of the land so bought. (2) A buys land 
from B, having notice that C is in occupation of the land. A 
omits to make any enquiry as to the nature of C’s interest therein. 
A is a trustee for C to the extent of that interest.5 

Where creditors compound the debts due to themn, 
and one of such creditors, by a secret arrangement with the debtor, 
gains an undue advantage ovér his co-creditors, he must hold for 
the benefit of such creditors the advantage so gained.® 

Suits by and against trustees—See “ Administration,” 
Pp. 39, 31, and “ Limitation,” p. 403. 

Deposit of trust- property in Court during suit.—When 
the subject-matter of a suit is money or some other thing capable of 
delivery, and any party to the suit admits that he holds such money 
or other thing as a trustee for another party, or that it belongs or 
is due to another party ; the Court may order the same to be de- 
posited in Court or delivered to such last-named party, with or 
without security, subject to the further direction of the Court.7 

Limitation.—(z) A suit by a co-trustee to enforce against the 
estate of a deceased trustee a claim for contribution, must be 
brought within three years from the time when the right to con- 
tribution accrues, (2) A suit to recover moveable property con- 
veyed or bequeathed in trust, deposited, or pawned, and afterwards 
bought from the trustee, devositary, or pawnee for a valuable 
consideration, and (3) a suit to recover possession of immoveable 
property conveyed or bequeathed in trust or mortgaged, and after- 
wards purchased from the trustee or mortgagee for a valuable 
consideration must be brought within twelve years of the date of 
the purchase.® See “ Limttation,” p. 403. 

Trustees to charity—~See “ Charities,” p. 130. 

Official trustees.—In each of the Presidencies of Fort William 
in Bengal, Fort St. George and Bombay, there is an official trustee 
called the Official Trustee of Bengal, Madras, and Bombay respec- 
tively. The Administrator-General is eligible for the office of 
official trustee.9 If any person is about to grant, assign, or set- 
tle any property, moveable or immoveable, of what nature or kind 
soever, upon or subject to any trust, whether for a charitable 
purpose or otherwise, such person may, with the consent of the 
official trustee, appoint him, by the deed creating the trust, to be 
the trustee of such settlement: the property then vests in the 


4) Act IT of 1882, s. x, 7) Civil Proceduyy Code, s. 502. 

§) Act I of 1877, s. 3, illus. {f) (g}. 8) Act XV of 1877, arts, 100, 133, 134. 
6) Act IT of 1882, s. 93. 9) Act XVII of 1864, ss. 4, 5, 6 
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official trustee. No trust, however, for any religious purpose can 
ever be held by the official trustee.* The official trustee so ap- 
pointed is entitled to such remuneration as is fixed by the deed of 
settlement. If any property is subject to a trust, whether for a 
charitable purpose or otherwise, and there is no trustee willing to 
act or capable of acting, who is within the local limits of the ordinary 
or extraordinary civil jurisdiction of the High Court, or if property 
isesubject to a trust, and all the trustees, or the surviving or con- 
tinuing trustee and all the persons beneficially interested in the 
trust, are desirous that the official trastee shall be appointed in the 
room of such trustres or trustee, then and in any such case the 
High Court may, with the consent of the official trustee, appoint 
him to be trustee of such property: upon such appointment such 
property vests in the official trustee and his successors in office and 
must be held ny him and them upon the same trusts as the same 
were held previous to such appointment.3 The trust-property may 
alsu be re-transferred.4 If any infant or lunatic is entitled to 
any gift or legacy or residue or share thereof, the executor or 
administrator by whom such legacy, residue or share may be 
payable or transferable, or the party by whom such gift may he 
made, or any trustee of such gift, &c., may, with the leave of the 
Court, pay or transfer the same to the official trustee.s Any order 
under this Act may be made on the application of any person 
beneficially interested in any trust-property, or of any trustee there- 
of whether under disatiility or not. 

Property held in trust for judgment-debtor liable to 
attachment—See “ A/tachment,” p. 72: and see p. 75. 

Criminal breach of trust.—Whoever being in any manner 
entrusted with, or with any dominion over property, dzshonestly 
misappropriates, or converts to his own use, that property, or dis- 
honestly uses, or disposes of, that property in violation of any 
direction of law prescribing the mode in which such trust is to be 
discharged, or of any legal contract, express or implied, which 
he has made touching the discharge of such trust, or wilfully 
suffers any other person so to do, commits “criminal breach of 
trust :” ez, + (1) A being executor to the will of a deceased per- 
son, dishonestly disobeys the law which «directs him to divide the 
effects according to the will, and appropriates them to his own 
use. A has committed criminal breach of trust. (2) A, a carrier, 
is entrusted by Z with property to be carried by land or by 
water. A dishonestly misappropriates the property. A has com- 
mitted the same offence. (3) A, residing in Calcutta, is agent for 
Z, residing at Delhi, There is an express or implied contract 


x) Act XVII, xe8,s.8, 3) ib, s, 10; Rate of commission is fixed by s.11, ib, 
2) ib. 5.9. 4) ib.,s, 16, 5) ib,, s. 32. 6) ib,, 5. 3%. 
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between A and Z that all sums remitted by Z to A shall be 
invested by A according to Z’s direction. Z remits a lakh of 
rupees to A, with directions to A to invest the same in Com- 
pany’s paper. A dishonestly disobeys the directions, and employs 
the money in his own business. B has committed criminal 
breach of trust.7 Butif A, in the last illustration, not dishonestly, 
but in good faith, believing that it will be more for Z’s advantage 
to hold shares in the Bank of Bengal, disobey’s Z’s directions, 
and buys shares in the Bank of Bengal for Z instead of buying 
Company’s paver—here though Z should suffer loss, and should 
be entitled to bring a civil action against A on account of that loss, 
yet A,’ not having acted dishonestly, has not committed criminal 
breach of trust.8 As to the meaning of the word “ dishonestly,” 
see “ Offences,” p. 483. As to the meaning of “ misappropriation,” 
see “ Offences,” p. 485. Criminal breach of trust can only exist 
where some relation of trust exists between the parties; there 
must be first an original trust, and secondly a dishonest misappli- 
cation of the trust-property.9 The punishment for the offence when 
committed by carriers, wharfingers, warehouse-keepers, clerks, ser- 
vants, bankers, public servants,merchants and agents is heavier than 
that imposed for its commission by others. See“ Carriers,” p, 121. 
Commission or reduction of price obtained by ser- 
vants.—In cases where a servant, employed to pay a bill for 
his master, obtains a commission or a reduction of the price for 
his own benefit, it has been held “that if the account be an 
open one, that is an account of which the items have never been 
checked or settled, and if the transaction amounts to a taxation 
of the bill, and a reduction of the price by the servant, it is 
evident that the servant obtains the reduction for his master ; 
that the money in his hands always remains the master’s pro- 
perty, and that if he appropriates it, he steals it. But if the 
master himself has settled the account with the tradesman for a 
specific sum, and he sends the servant with the money and the 
servant, after making the payment, asks the tradesman for a 
present then, if the servant takes the present and keeps it, he is 
not guilty of stealing, because he has no intention to steal; the 
money is given to him by a person whom he believes to have a 
right to give it. It may be that the servant is bound to account 
to his master for the money. But, however this may be, his act 
is a very different matter from a criminal offence, and he cannot 
be convicted of a criminal breach of trust merely because it was 
obligatory on him to render an account.” See “ Agency.” 


7) Penal Code,s.4os : illus, (z){/)(c). 1) See Penal Code, ss. 4o6—go9. 
8) ib,, il (2). 2) Per Petheram, C.J. I. Ls Ry 
$) See Mayne’s Penal Code, pp, 363, 8 All., 120, 135, 138. 
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False statement by insolvent as to property held in 
trust—See “ /nsolvency,” p. 325. 

Administration to trust-property—See “Administration,” 
p. 27. 

Arrest of trustee jJudgment-debtor—See “ Arvest,” p. 64. 

Undue influence employed by trustee—See “ Coniraci,” 
Pp 154, 155. 

Specific performance of +t ust— See “ Contracz,” pp. 
167, 168, 

Slander of a person in an office of public trust—See 
® Defamation,” p. 194. 


See JZndex. 


UNLAWFUL ASSEMBLY, RIOTING, AND AFFRAY. 


AUTHORITIES~Indian Penal Code: Mayne’s Penal Code, rqth Ed.: Criminal 
Procedure Code Cases cited, 

Unlawful assembly.—-An assembly of 7ive or more persons 
is designated an unlawful assembly if the common object of the 
persons composing that assembly, is—(1) to overawe dy criminal 
Jorte, or show of criminal forces the Legislative or Executive 
Government of India, or the Government of any Presidency, or 
any Lieutenant-Governor, or any public servant in the exercise 
of the lawful power of such public servant; or (2) to resist the 
execution of any law, or of any legal process; or (3) to commit 
any mischief? or criminal trespass,3 or other offence; or (4) by 
means of criminal force, or show of criminal force, to any person, 
to take or obtain possession of any propertv,+ or to deprive any 
person of the enjoyment of a right of way, or the use of water, or 
other incorporeal right of which he is in possession or enjoyment, 
or to enforce anv right, or supposed right ;5 or (5) by means of 
criminal] force, or show of criminal force, to compel any person td 
do what he is not legally bound to do, or to omit to do what he 
is legally entitled to do.¢ To be a member of an unlawful assembly 
is an Offence punishable under the Penal Code.? Hiring, or 
conniving at hiring, of persons to join an unlawful assembly is 
also an offence.® 

A “member of an unlawful assembly” is a person who, 
being aware of facts which render any assembly an unlawful as- 
sembly, intentionally joins that assembly, or continues in it.9 

Power to disperse.—A Magistrate, or officer in charge of a 
Police-station, may command any unlawful assembly or any as- 
sembly of five or more persons, likely to cause a disturbance of 
the public peace to disperse, and it thereupon becomes the duty 
of the members of such unlawful assembly to disperse accordingly. 
On failure to do so the Magistrate or officer is authorised to use 
civil force to compel them to disperse, and if such assembly cannot 
be otherwise dispersed, the Magistrate of the highest rank may 
cause it to be dispersed by military force. When the public 
security is manifestly endangered, and no Magistrate can be 


See “ 4ssault,” i Penal Code, 5, 142. 
See 7 Mischref” 7) WD. SS. 143, T4qs 145, 
See “ Trespass, 8) ib,, & 150. 


See  Possesszon.” 9) ib., s, 142. 
See “ Basements and Licenses,” 
“ Highways and Ways, 
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communicated with, any cammissioned military officer may dis- 
perse such assembly by military force.* 

Rioting.—Whenever force or violence is used by an unlawful 
assembly, or by any member thereof, i2 prosecution of the common 
object of such assembly, every member of such assembly is guilty of 
the offence of rioting.* The act done must be “in prosecution of 
the common object”; ¢.g., a gathering of ryots to prevent a revenue 
offieer from distraining would be an unlawful assembly ; and if any 
one of them were to beat the officer, or rescue the goods seized, 
this would be a riot, for which every one of the resisting party 
would be liable, even though he took no part in such act, But if 
a fight were to spring up between two of the persons unlawfully 
assembled, this would only make them individually responsible, 
and not convert the assembly into a riot.3 very member of an 
unlawful assembly will be deemed guilty of an offence committed 
in prosecution of the common object of the assembly.+ 

Duties of owners and occupiers of land.—The owner or 
occupier of land upon which an unlawful assembly is held or riot 
commitied, and any person having, or claiming, an interest in such 
land, is punishable with fine (not exceeding Rs. 1,000) if he, or 
his agent, or manager, knowing that such offence is being or has 
been committed, does not give the earliest possible notice to the 
Police, and does not use all lawful means to prevent, or suppress 
it. Whenever a riot is committed for the benefit, or on behalf, of 
any person, such person is punishable with fine if he, or his agent, 
or manager, having reason to believe that such riot was likely to 
be committed, or that the unlawful assembly by which such riot 
was committed was likely to be held, does not use all means in his 
power to prevent such assembly or riot from taking place, and for 
suppressing and dispersing the same. The agent or manager of 
such person is, under similar circumstances, similarly punishable.s 

Affray.—When two or more persons by fighting in a pudlic 
place (a quarrel in a private room only amounts to an assault and 
battery by each) disturb the public peace, they are said “ to commit 
an affray;” and are punishable with imprisonment of either 
description for a term which may extend to one month, or with fine 
which may extend to Rs, roo, or with both. See “ Assault.” 

Bond to keep the peace in case of rioting, intimidation, 
assault, etce.—See “ Assault,” p. 70. 

See “Assault,” “ Hurt,’ “Intimidation,” “ Mischief,” “ Offences,” 
“ Prosecution,” “ Possession,” “ Trespass.” 


x) .Crim. Pr, Code, ss. 127—129, x31, N.-W. P., 208. 
see Chap, [X, ib.: Penal Code, 4) Penal Cade, s, x49. 
8S, 145, 181, 182. 5) ib., ss. 154—156, 1. L, R., ro Cal, 


2) Penal Code, s. 146, 438. 
3) Mayne’s Penal Code, p. 139: § 6) ibe, Ss. 189, tGa, 


WARRANTY. 


AUTHORITIES—Act IX of 1872 (Contract): Act IV of 1889 (Merchandise Marks) : 
Cases cited. 

Goodness and quality.—An implied warranty of goodness or 
quality may be established bv the custom of any particular trade. 

Soundness.—On the sale of provisions, there is an implied 
warranty that they are sound,? 

Bulk and sample.—On the sale of goods by sample, there is 
an implied warranty that the bulk is equal in quality to the sample.3 

Title.—If the buyer or any person claiming under him, is, by 
reason of the invalidity of the seller’s title, deprived of the thing 
sold, the seller is responsible to the buyer, or the person claiming 
under him, for loss caused thereby, unless a contrary intention 
appears by the contract.4 See “ Zzd/e,” 

Denomination.—Where goods are sold as being of a certain 
denomination, there is an implied warranty that they are such 
goods as are commercially known by that denomination, al- 
though the buyer may have bought them by sample, or after in- 
spection of the bulk. But ifthe contract specifically states that 
the goods, though sold as of a certain denomination, are not war- 
ranted to be of that denomination, there is no implied warianty : 
eg. (a) A, at Calcutta, sells to B 12 bags of “waste silk,” then 
on its way from Murshedabad to Calcutta. There is an implied 
warranty by A that the silk shall be such as is known in the market 
under the denomination of “waste silk.” (4) A buys, by sample 
and after having inspected the bulk, roo bales of “ Fair Bengal ” 
cotton. The cotton proves not to be such as is known in the 
market as ‘Fair Bengal :” there is a breach of warranty.5 

Where goods have been ordered for a specified pur- 
pose, for which goods of the denomination mentioned in the 
order are usually sold, there is an implied warranty by the seller 
that the goods supplied are fit for that purpose: ¢g.; B orders of 
A, a copper manufacturer, copper for sheathing a vessel, A, on 
this order, supplies copper. There is an implied warranty that 
the copper is fit for sheathing a vessel.§ 

Upon the sale of an article of a well-known ascertained 
kind, there is no implied warranty of its fitness for any particular 
purpose : ¢g.. B writes to A, the owner of a patent invention for 

x) Act IX of 1872, s. rz0, 4) ib., s, 109 : as to sale of land see 
a) ib, 8. rrz 1 Sale," p. 560, 


3) ib... 112,4 B, & Ald., 387; 2East, 304. 3 ibe, 8, 123, 
ib., s, 114: L, R,, 3, Q. B., 197. 
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cleaning cotton—" Send me your patent cotton-cleaning machine 
to clean the cotton at my factory.” A sends the machine accord- 
ing to order. ‘There is an implied warranty by A that it is the article 
known as A’s patent cotton-cleaning machine, but none that it is 
fit for the particular purpose of cleaning the cotton at B’s factory.7 

Latent defects.—In the absence of fraud and of any express 
warranty of quality, the seller of an article which answers the 
description under which it was sold is not responsible for a latent 
deféct in it: ¢g,- A sells toB a horse. It turns out that the 
horse had, at the time of the sale, a defect of which A was unaware, 
Ais not responsible for this.® 

Buyer's right on breach of warranty.—Where a specific 
article, sold with a warranty, has been delivered and accepted, and 
the warranty is broken, the sale is not thereby rendered voidable, 
but the buyer is entitled to compensation from the seller for loss 
caused by the breach of warranty: ¢.g.: A sells and delivers to B a 
horse warranted sound. The horse proves to have been unsound 
at the time of sale. The sale is not thereby rendered voidable, 
but B is entitled to compensation from A for loss caused by the 
tunsoundness.9 See “ Horses,” p. 289. 

Right of buyer on breach of warranty in respect of 
goods not ascertained.— Where there has been a contract, with 
a warranty, for the sale of goods which, at the time of the contract, 
were not ascertained or not in existence, and the warranty is 
broken, the buyer may (1) accept the goods or refuse to accept 
the goods when tendered ; or (2) keep the goods for a time reason- 
ably sufficient for examining and trying them, and then refuse to 
accept them: provided that, during such time, he exercises no 
other act of ownership over them than is necessary for the purpose 
of examination and trial. In any case the buyer is entitled to 
compensation from the seller for any loss caused by the breach 
of warranty; but if he accepts the goods and intends to claim 
compensation, he must give notice of his intention to do so within 
a reasonable time after discovering the breach of the warranty: ¢.g.- 
(a) A agrees to sell and, without application on B’s part, deliver 
to B 200 bales of unascertained cotton by sample. Cotton not 
in accordance with sample is delivered to B. 3B may return it if 
he has not kept it longer than a reasonable time for the purpose 
of examination. (4) B agiees to buy of A 25 sacks of flour 
by sample. The flour is delivered to B, who pays the price, 
B, upon examination, finds it not equal to sample; B afterwards 
uses two sacks, and sells one. He cannot now rescind the con- 
tract and recover the price, but he is entitled to compensation from 
A for any loss caused by the breach of warranty, (¢) B makes two 


7) Act IX of 1872, s, x75. 8) ib, s, 126, 9) ib., Ss. 127. 
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pairs of shoes for A by A’s order. When the shoes are delivered, 
they do not fit A. A keeps both pairs fora day. He wears one 
pair for a short time in the house, and takes a long walk out of 
doors in the other pair. He may refuse to accept the first pair, 
but not the second, But he may recover compensation for any 
loss sustained by the defect of the second pair.* 

Warranty on an exchange of money—See “ Lxchange.” 

Implied warranty on sale of marked goods.—On the 
sale, or in the contract for the sale, of any goods to which a 
trade-mark, or mark, or trade description bas been applied, the 
seller is deemed to warrant that the mark is a genuine mark and 
not counterfeit or falsely used, or that the trade description is not 
a false trade description, wzdess the contrary is expressed in some 
writing signed by or on behalf of the seller and delivered at the 
time of sale or contract to, and accepted by, the buyer.? See 
“* Trade and Trade-Marks,.” 

See ' Contract,” 


1) Act IX of 1872, s, 118, 2) Act IV of 1889, s. 17. 


WILLS. 
AuTHoRITIgs—Act X_of 1865 (Succession): Act XXI of 1870 (Hindu Wills) ; 
Act V of 2881 (Probate and Administration), 

The law relating to wills is contained in the Indian Suc. 
cession Act (X of 1865) which constitutes the law of British India 
applicable in the case of all persons except Hindus, Mahomme- 
dans, and Buddhists, Hindus, Jainas, Sikhs, and Buddhists in 
the Lower Provinces of Bengal and im the towns of Madras and 
Bombay are governed by the Hindu Wills Act (XXI of 1840), which 
re-enacts many of the sections of Act X of 1865,* and makes them 
applicable to all wills and codicils made by any Hindu, Jaina, 
Sikh, or Buddhist, on or after the 1st September 1870, within 
the territories subject to the Lieutenant-Governor of Bengal, or 
the local limits of the ordinary original civil jurisdiction of the 
High Courts at Madras and Bombay, and to all such wills and 
codicils made outside those territories and limits, so far as relates 
to immoveable property within those territories or limits,* 

“Will” means the legal declaration of the intentions of the 
testator with respect to his property which he desires to be carried 
into effect after his death,? 

Proof of will—See “ Prodate.” 

It is not necessary that any technical words or terms 
of art shall be used in a will, but on'y that the wording shall 
be such that the intentions of the testator can be known there- 
from. It has been said that “a testator in making his own will 
should always remember that if he uses legal expressions it will 
be held that he understood their import ; so, if he uses a legal ex- 
pression and does not know its legal significance, the construction 
put upon his will by the Court may be very different from what 
he intended, He is therefore advised to use none but the most 
ordinary expressions of every-day life and to state his wishes as 
clearly and simply as possible.” A will or bequest not expressive 
of any definite intention is void for uncertainty: ¢,¢., if a testator 
says—T bequeath goods to A;” or “I bequeath to A;” or 
**T leave to A all the goods mentioned in a schedule,” and no 
schedule is found; or “I bequeath ‘money,’ ‘wheat,’ ‘oil,’” or 
the like, without saying how much: this is void (H).3 As to the 
rules of construction of wills see part XI, Act X of 1865. Where 
two clauses or gifts in a will are irreconcileable, so that they 

% Note.—These incorporated sections are marked with the letter Hf, As to the 
provisos in the case of wills of Hindus, ete., see pp. 642—645. 


x) Act XXI of 1870, s. 2. 3) ib, ss, 62, 75, 76, For a form of 
2) Act X of 1865, s. 3. will, see '* Appendix." 
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‘cannot possibly stand together, the last prevails, (H) Wills are of 
two kinds: privileged and unprivileged (v. post). 

Persons capable of making a will.—Every person of 
sound mind and not a minor may dispose of his property by will. 
A married woman muy dispose by will of any property which 
she could alienate by her own act during her life. See “ Husband 
and Wife.” Persons who are deaf, or dumb, or blind are not 
thereby incapacitated for making a will if they are able to know 
what they do by it. One who is ordinarily insane may make a 
will during an interval in which he is of sound mind. No person 
can make a will while he is in such a state of mind, whether 
arising from drunkenness or from illness or from any other 
cause, that he does not know what he is doing: ¢g.: (@) A can 
perceive what is going on in his immediate neighbourhood, and 
can answer familiar questions, but has not a competent under- 
standing as to the nature of his property, or the persons who are 
of kindred to him, or in whose favour it would be proper that he 
should make his will, A cannot make a valid will. (0) A exe- 
cutes an instrument purporting to be his will, but he does not 
understand the nature of the instrument nor the effect of its pro- 
visions. This instrument is not a valid will. (¢) A, being very 
feeble and debilitaied, but capable of exercising a judgment as to 
the proper mode of disposing of his property, makes a will. This 
is a valid will (H).+ 

Testamentary guardians,—A father, whatever his 
be, may by will appoint a guardian or guardians for | 
during minority.5 

Executor of will—See ‘‘ Zxecutor.” 

Fraud, coercion, importunity.—A will, or any part of a will, 
the making of which has been caused by fraud or coercion, or by 
such importunity as takes away the free agency of the testator, is 
void: ¢9.: (2) A falsely and knowingly represents to the testator 
that the testator’s only child is dead, or that he has done some 
undutiful act, and thereby induces the testator to make a will in 
his (A’s) favour: such will has been obtained by fraud, and is 
invalid. (4) A, by fraud and deception, prevails upon the testator 
to bequeath alegacy to him. The bequest is void. (c) A threat. 
ens to shoot B, or to burn his house, or to cause him to be arrest- 
ed on a criminal charge, unless he makes a bequest in favour of 
C. Bin consequence makes a bequest in favour of C. The 
bequest is void, the making of it having been caused by coercion. 
(d) A, being of sufficient intellect, if undisturbed by the influence 
of others, to make a will, yet being so much under the control of 
B that he is not a free agent, makes a will dictated by B. It 


4) Act X of 186s, s, 46. 5) ib. 8.470 
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appears that he would not have executed the will but for fear of 
B. The willisinvahd. (e) A, bemg in so feeble astate of health 
as to be unable to resist importunity, is pressed by B to make 
a will of a certain purport, and does so merely to purchase peace 
and in submission to B, The will is invalid. (/) A being in such 
a state of health as to be capable of exercising his own judgment 
and volition, B uses urgent intercession and persuasion with 
him to induce him to make a will of a certain purport. A, im con- 
sequence of the intercession and persuasion, but in the free exer- 
cise of his judgment and volition, makes his will in the manner 
recommended by B. The will is not rendered invalid by the in- 
tercession and persuasion of B. (g) A, witha view to obtaining a 
legacy from B, pays him attention and flatters him, and thereby 
produces in him a capricious partiality to A. B, in consequence 
of such attention and flattery, makes his will, by which he leaves 
a legacy to A, The bequest 1s not rendered invalid by the atten- 
tion and flattery of A (H).® 

Execution of unprivileged will.—Every testator, not being 
a soldier employed in an expedition, or engaged in actual warfare, 
or a mariner at sea, must execute his will according to the follow- 
ing rules :—(r) The testator must sign or affix his mark to 
the will, or it must be signed by some other person in his presence 
and by his direction. (2) The signature or mark of the testator, 
or the signature of the person signing for him, must be so placed 
that it shall appear that it was intended théreby to give effect 
to the writing as a will, (3) The will must be attested by two 
or more witnesses, each of whom must have seen the testator 
sign or affix his mark to the will, or have seen some other person , 
sign the will in the presence and by the direction of the testator, 
or have received from the testator a personal acknowledgment of 
his signature or mark, or of the signature of such other person ; 
and each of the witnesses must sign the will in the presence 
of the testator, but it is not necessary that more than one witness 
be present at the same time, and no paiticular form of attestation 
is necessary, Ifa testator, in a will or codicil duly attested, refers 
to any other document then actually written, as expressing any 
part of his intentions, such document is considered as forming a 
part of the will or codicil in which it is referred to (H1).7 

Privileged wills of soldiers and sailors. — Any soldier 
being employed in an expedition, or engaged in actual warfare, 
or any mariner being at sea, may, if he has completed the age of 
eighteen years, dispose of his property by a will made as is men- 
tioned in the, next paragraph, Such wills are called “ privileged ” 
wills: e.g.: (2) A, the surgeon of a regiment, is actually employed 


6) Act X of 1865, s, 48, 7) ib., ss. 50, 51. 
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in an expedition. He is a soldier actually employed in an expedi- 
tion, and can make a privileged will. (2) A is at sea in a merchant- 
ship, of which he is the purser. He isa mariner and, being at 
sea, can make a privileged will. (¢) A, a soldier serving in the field 
against insurgents, is a soldier engaged in actual warfare, and as 
such can make a privileged will. (¢) A, a mariner of a ship in the 
course of a voyage, is temporarily on shore while she 1s lying in 
harbour. He is, m the sense of the words uscd in this clause, a 
mariner at sea, and can make a privileged will. (e) A, an admiral 
who commands a naval force, but who lives on shore, and only 
occasionally goes on board his ship, is not considered as at sea, 
and cannot make a privileged will. (7) A, a mariner serving on a 
military expedition, but not being at sea, is considered as a soldier, 
and can make a privileged will. 

Making and execution of privileged wills.—Privileged 
wills may be in writing, ox may be made by word of mouth. The 
execution of them is governed by the following rules :—(1) The 
will may be written wholly by the testator, with his own hand. 
In such case it need not be signed nor attested. (2) It may be 
written wholly or in part by another person and signed by the 
testator. In such case it need not be attested. (3) If the in- 
strument purporting to be a will is written wholly or in pait by 
another person, and is not signed by the testator, it will be con- 
sidered to be his will, if it be shown that it was written by the 
testator’s directions, or that he recognized it as his will. If it 
appear on the face of the instrument that the execution of it in 
the manner intended by him was not completed, the instrument 
ewill not, by reason of that circumstance, be invalid, provided 
that his non-execution of it can be reasonably ascribed to some 
cause other than the abandonment of the testamentary intentions 
expressed in the instrument. (4) If the soldier or mariner shall 
have written instructions for the preparation of his will, but shall 
have died before it could be prepared and executed, such instruc- 
tions will be considered to constitute his will. (5) If the soldier 
or mariner shall, in the presence of two witnesses, have given 
verbal instructions for the preparation of his will, and they shall 
have been reduced into writing in his lifetime, but he shall have 
died before the instrument could be prepared and executed, such 
instructions will be considered to constitute his will, although 
they may not have been reduced into writing in his presence, nor 
read over to him. (6) Such soldier or mariner, as aforesaid, may 
make a will by word of mouth by declaring his intentions 
before two witnesses present at the same time, (7) A will made 
by word of mouth is null at the expiration of one month after 


8) Act X of 186s, 8, 52, 
W, HB 4 
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the testator shall have ceased to be entitled to make a privileged 
will.9 

Bffect of marriage.—Every will is revoked by the marriage 
of the maker, except a will made in exercise of a power of ap- 
pointment (v. fost), when the property over which the power of 
appointment is exercised would not, in detault of such appoint- 
ment, pass to his or her executor or administrator, or to the 
person entitled in case of intestacy. ‘Power of appointment” 
is defined as follows :—‘ Where a man is invested with power to 
determine the disposition of property of which he is not the 
owner, he is said to have power to appoint such property.*” 

A willmay be revoked or altered by the maker ofit at any 
time when he is competent to dispose of his property by will (#f).? 

Revocation of unprivileged will.—No unprivileged will or 
codicil, nor any part thereof, shall be revoked otherwise than by 
—(z1) marriage (under the Hindu Wills Act marriage does not re~ 
voke a will or codicil) ;3 or (2) by another will or codicil; or (3) 
by some writing declaring an intention to revoke the same and 
executed in the manner in which an unprivileged will is required 
to be executed (v. anze); or (4) by the burning, tearing, or other- 
wise destroying the same by the testator, or (5) by some person 
in his presence and by his direction, with the intention of revok- 
ing the same: eg.- (a) A has made an unprivileged will. After- 
wards A makes another unprivileged will which purports to revoke 
the first. This isa revocation. (6) A has made an unprivileged 
will. Afte.wards A, being entitled to make a privileged will, 
makes a privileged will which purports to revoke his unprivileged 
will. This is a revocation (H).+ 

Revocation of privileged will.—A privileged will or codicil 
may be revoked by the testator—(r) by an unprivileged will or codi- 
cil; or (2) by any act expressing an intention to revoke it, and 
accompanied with such formalities as would be sufficient to give 
validity to a privileged will : in order to the revocation of a privileg- 
ed will or codicil by an act accompanied with such formalities as 
would be sufficient to give validity to a privileged will, it is not 
necessary that the testator should, at the time of doing that act, be 
. in a situation which entitles him to make a privileged will ; or (3) 
by the burning, tearing, or otherwise destroying the same by the 
testator, or (4) by some person in his presence and by his direc- 
tion, with the intention of revoking the same (H).5 


Gift to attesting witness.—A will is not insufficiently attest- 
ed by reason of any benefit thereby given, either by way of bequest 


Act X of 1865, S. 53. ety 3} Act XXI of 1870, s. 3. 
9} ib., s. 56. : ee 4) Act% of 1865, 5. 5. 
a) ib. Ss. 49. Wo 8 OLS Oe 5) ib., 8 59. 


ia 


WILLS, 643 


or by way of appointment, to any person attesting it, or to his or 
her wife or husband: but the bequest or appointment is void so 
far as concerns the person so attesting, or the wife or husband of 
such person, or any person, claiming under either of them. A 
legatee under a will does not, however, lose his legacy by attest- 
ing a codicil which confirms the will.6 

Witness not disqualified by interest or by being exe- 
eutor.—No person, by 1eason of interest in, or of his being 
an executor of, a will is disqualified as a witness to prove the exe- 
cution of the will, or to prove the validity or invalidity thereof (H).7 


No obliteration, interlineation, or other alteration made 
in any unprivileged will after its execution has any effect except 
so far as the words or meaning of the will are thereby rendered 
illegible or undiscernible, unless such alteration is executed in 
like manner as is required for the execution of the will (v. avfe) ; 
save that the will, as so altcred, will be deemed to be duly exe- 
cuted if the signature of the testator and the subscription of the 
witnesses be made in the margin or on some other part of the will 
opposite or near to such alteration, or at the foot or end of, or 
opposite to, a memorandum referring to such alteration, and writ- 
ten at the end or some other part of the will (H).® 

Revival of will—No unprivileged will or codicil, nor any part 
thereof, which is in any manner 1evoked, will be revived otherwise 
than by the re-execution thereof, or by a codicil executed in man- 
ner above-mentioned and showing an intention to revive the 
same; and when any will or codicil which is partly revoked and 
afterwards wholly revoked, is revived, such revival will not extend 
to so much of the will or codicil as was revoked before the 
revocation of the whole, unless an intention to the contrary is 
shown by the will or codicil (H).9 

Bequests—See “ Legacy and Bequest.” The undermentioned 
sections lay down certain rules of construction, which are to be 
followed by the Court in determining questions as to what person 
or what property is denoted by any words used in a will* 
(v. post). 

Bequests to religious and charitable uses —Sce 
«« Charities.” 

Residuary legatee.—A residuary legatee may be constituted 
by any words that show an intention on the part of the testator 
that the person designated shall take the surplus or residue of his 
property: eg. : (2) A makes her will, consisting of several testa- 
mentary papers, in one of which are contained the following 

6) Act X of 1865, Ss 54. 9} ib., s. 60, 


7) ib, 5. 55 z) ib, ss. 6r—98 : ss, 6t—77 apply to Hin. 
8), ib., 8. 58 dus, &c,, under Act Ex oF 1870, 
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words :~—‘“I think there will be something left, after all funeral 
expenses, &c., to give to B, now at school, towards equipping him 
to any profession he may hereafter be appointed to.” B is con- 
stituted residuary legatee. (35 A makes his will, with the follow- 
ing passage at the end of it:—‘‘I believe there will be found 
sufficient in my banker’s hands to defray and discharge my debts, 
which I hereby desire B to do, and keep the residue for her own 
use and pleasure.” B is constituted the residuary legatee. (c) A 
bequeaths all bis property to B, except certain stocks and funds, 
which he bequeaths to C. B is the residuary legatee (H). 
Under a residuary bequest, the legatee is entitled to all property 
belonging to the testator at the time of his death, of which he has 
not made any other testamentary disposition which is capable of 
taking effect: ¢g.: A, by his will, bequeaths ceitain legacies, one 
of which is void, and another lapses by the death of the legatee. 
He bequeaths the residue of his property to B. After the date 
of his will, A purchases a zamindari, which belongs to him at the 
time of his death. B is entitled to the two legacies and the 
zamindari as part of the residue (H).? 

Death-bed gifts—See “ Donxatio Mortis Causa.” 

Vesting of legacy.—If a legacy be given in general terms 
without specifying the time when it is to be paid, the legatee has 
a vested interest mm it from the day of the death of the testator, 
and, if he dies without having received it, it will pass to his re- 
presentatives (H1).3 

Lapse of legacy.—When a legacy “lapses” it becomes void 
and falls into the residue. If the legatee does not survive the 
testator the legacy cannot take effect, but will lapse and form part 
of the residue of the testator’s property, unless it appear by the will 
that the testator intended that it should go to some other person, 
In order to entitle the representatives of the legatee to receive 
the legacy, it must be proved that he survived the testator: eg. - 
(a) A bequest is made to A and his children. A dies before the 
testator, or happens to be dead when the will is made. The 
legacy to A and his children lapses. (4) A legacy is given to A, 
and, in case of his dying before the testator, to B. A dies before 
the testator. The legacy goes to B(H).4 But where a bequest is 
made to one person for the benefit of another, the legacy does 
not lapse by the death, in the testator’s lifetizne, of the person to 
whom the bequest is made (H).5 Where the share that lapses is part 
of the general residue bequeathed by the will, that share will go as 
undisposed of : e.g. - the testator bequeaths the residue of his estate 
to A, Band, to be equally divided between them: A dies before 


2) Act X of 1865, ss. 89, 90. 4} ib., 3. 92, 
3) ib., Sgt. 5) 1b, 5. 97 
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the ae His one-third of the. residue goes as undisposed 
of (H 
Joint legatees.—If a legacy be given to two persons jointly 
and one of them die before the testator, the other legatee takes 
the whole: eg.: Thelegacy is simply toA and B. A dies before 
the testator. 2 takes the legacy. But where a legacy is given to 
legatees in words which show that the testator intended to give 
them distinct shares of it, then, if any legatee die before the testa- 
tor, so much of the legacy as was intended for him will fall into 
the residue of the testator’s property: eg.. A sum of money is 
bequeathed to A, B and C, to be equally divided among them. A 
dies before the testator. B and C will only take so much as they 
would have had if A had survived the testator (H).7 
Provisos in case of wills by Hindus, &c.—Nothing iu 
the Hindu Wills Act authorizes a testator to bequeath property 
which he could not have alienated zzfer vivos ; or to deprive any 
person of any right of maintenance of which, but for this Act, 
he could not deprive them by will; or to create in property any 
interest which he could not have created before September 1, 
1870, See also p. 642.8 
Registration of wills—See ‘‘ Registration,” 
Deposit of wills with Registrar —See “ Registration.” 
Filing of original wills with District Judge or Dele- 
gate.-—Every District Judge or Disttict Delegate must file and 
preserve all original wills of which probate or letters of adminis- 
tration with the will annexed may have been granted by him 
among the records of his Court, until some public registry for wills 
is established. The Local Government are empowered to make 
ae for the preservation and inspection of the wills so 
ed.9 
See “ Administration,” “ Charities,” “ Domicile,’ “ Donatlo 
Mortis Causa,” “ Executor,” “ Intestacy,” “ Legacy and Bequest,” 
no « Trusts ana Trustees, 1 Transfer “of Property,” and 
dex 


| Act X of 1865, s, 95. 8) Act XXI of 1870, s, 3, 
7) ib,, ss. 93, 94. 9) Act X of 1865, s, 259: Act V of 1882, s, Br, 
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AUTHORITIES—Indian Penal Code. Diaft Indian Civil Wrongs Bill, 1886: 
Pollock on Torts, 2nd Ed. : Mayne’s Indian Penal Code, r4th Ed, : Criminal 
Procedure Code: Cases cited. 


The civil wrong of.—To wrongfully confine or restrain a per- 
son ts both to commit an offence punishable under the Indian 
Penal Code, and a civil wrong (tort) for which an action for 
damages may be brought in a Civil Court. Whoever wrongfully 
restrains or wrongfully confines any person within the meaning 
of the Indian Penal Code (ss. 339, 3403 see next paragraph), 
wrongs that person? 

The offence of wrongful restraint.—Whoever voluntarily 
obstructs any person so as to prevent that person from proceeding 
in any direction in which that person has a right to proceed, is 
said wrongfully to restrain that person.2 xception.—The ob- 
struction of a private way over land or water, which a peison 
ih good faith believes himself to have a lawful right to obstruct, 
is not an offence within the meaning of this section: ag.: A 
obstructs a path along which Z has a right to pass, A oz be- 
lieving in good faith that he hasa right to stop the path. Z is 
thereby prevented from passing: A wrongfully restrains Z.3 The 
offence of wrongful confinement which corresponds to the 
“ False Imprisonment” of English law is defined as follows :~~ 
Whoever wrongfully restrains any person in such a manner as to 
prevent that person from proceeding beyond certain circumscribing 
Limits, is said “‘ wrongfully to confine” that person : eg. A places 
men with firearms at the outlets of a building, and tells Z that 
they will fire at Z if Z attempts to leave the building : A wrongfully 
confines Z.t See “ Habeas Corpus.” 

Freedom of the person includes immunity not only from the 
actual application of force, but from every kind of detention and 
restraint not authorised by Jaw. The infliction of such restraint 
is the wrong of false imprisonment. Every confinement of the 
person is an imprisonment, whether it be in a common prison, 
or in a private house, or in the stocks, or even by forcibly detain- 
ing one in the public streets. The detainer must, however, be 
such as to limit the party’s freedom of motion in all directions.5 
When an action for false imprisonment and arrest is brought and 
defended, the real question in dispute is mostly, though not 
always, whether the imprisonment is justified. With regard to the 


1) Pollock, p. 541; s, 29, Diaft Indian 3) ib, 
Civil Wrongs Bill. 4} ib,, S. 340. 
2) Penal Code, s. 339. 5) 7Q. B., 742. 
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lawfulness of arrest and imprisonment there are elaborate p1 ovisions 
in the Criminal Procedure Code, the main feature of which is that 
a Police-officer may arrest a person on a reasonable suspicion of 
his haying committed a cognizable’ offence without a warrant. A 
person who puts in motion a ministerial officer who confines 
another will be guilty of the wrongful confinement according as 
the confinement was his act, or that of the officer, When a per- 
son states his case to a judicial officer, who thereupon acting on 
his own judgment commits the accused to prison, the informant 
may be guilty of a malicious charge under s. 212, Penal Code (v, 
“ Malicious Prosecution and Abuse of Process”),but not of wrongtul 
confinement.6 In making the arrest the officer must be satisfied 
that there is reasonable and probable cause for suspicion. It is 
difficult to define reasonable and probable cause in this connec- 
tion, but it can be affirmed with certainty that on the one band a 
belief honestly entertained is not of itself enough ; on the other 
hand, aman is not bound to wait until he is in possession of such 
evidence as would be admissible and sufficient for prosecuting 
the offence to conviction, or even of the best evidence which he 
might obtain hy futher enquiry.” 

Search for persons wrongfully confined,—If any Presi- 
dency Magistrate, Magistrate of the First Class, or Sub-divisional 
Magistrate has reason to believe that any person is confined under 
such circumstances that the confinement amounts to an offence, 
he may issue a search-warrant, and the person to whom such 
warrant is directed may search for the person so confined. The 
person if found must be immediately taken before a Magistrate, 
who will make such order as in the circumstances of the case 
seems proper. See ‘ Prosecution,” pp. 527, 528. 

Powers to compel restoration of abducted females— 
See “ Habeas Corpus,” p. 281. 

See Judex, 


6) Mayne’s Penal Code, p.313:L.R., 7) LL. R., 3 Ex, p, 202 
5C,P., p. 540. 8) Criminal Piocedure Code, s, 100, 
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(1) 
SCHEDULED DISTRICTS. 
(See “ Action and Actionable Claim,” p. 5.) 


Various parts of British India have never been brought within, or have 
from time to time been removed from, the opeiation of ihe general Acts and 
Regulations and the jurisdiction of the ordinary Courts of Judicature, Doubts 
arose in some cases as to which Acts or Regulations were in force in such 
parts, and in other cases as to what were the boundaries of such parts: Act 
XIV of 1874 (Scheduled Districts) was passed in order to provide readier 
means than then existed for ascertaining the enactments in force in such ter- 
ritories and the boundaries thereof, and for administering the law the.ein. 

The term ‘‘Scheduled Districts” means the territories mentioned in the 
schedule given below. 

The Local Government, with the previons sanction of the Governor-General 
in Council, may, from time to time, by notification in the Gazette of Zudia and 
also in the local Gazette (if any) —(@), declare what enactments are actually in 
force in any of the Scheduled Districts, or in any part of any such District, 
(4) declare of any enactment that it is not actually in force in any of the said 
Districts or in any pait of any such District. 

On the issue of a notification declaing what enaciments are in force, or 
not in force, in any Scheduled District, the enactments so notified shall be 
deemed to be in force, or not in force, accoiding to the tenor of the notifica- 
tion in such District, and every such notification shall be binding on all 
Courts of Law. The Local Government, with the previous sanction of the 
Governor-General in Council, may, from time to time, by notification in the 
Gazette of India and also in the local Gazette (if any), extend to any of the 
Scheduled Districts, or to any part of any such District, any enactment which 
is in force in any part of British India at the date of such extension. 

Nothing contained in this Act or in any notification issued under the powers 
conferred by this Act shall be deemed—(q) to affect ihe criminal jurisdiction 
of any Court over European British subjects, or (4) to affect any law other 
than laws contained in Acts or Regulations or in rules made in exercise of 
powers conferred by such Acts or Regulations. 


SCHEDULE, 
Part I. 
Scheduled Districts, Madras. 


l—ln Ganjam. 


The Gumsur Maliahs, including Chokapad. 
The Surada Maliahs. 

) The Chinna Kimedi Maliahs. 

} The Pedda Kimedi Maliahs, 


a 
Grn 
as 


The Bodaguda Maliahs, 
The Surangi Maliahs. 


a. 
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I.—Jn Ganjam—(contd.) 


(7.) The Pala Kimedi Maliahs. 
(8.) The Muttas of Korada and Ronaba (otherwise called Srikarma), 
(9.} The Juiada Maliah. : 

(1o,) The Jalantra Maliah. 

(z1,) The Mandasa Maliah. 

et ‘The Budarasinghi Maliah. 


The Kuttingia Maliah, 


Il.—In Vizagapatam. 


The Jeypur Zamindari. 

Golconda Hills, west of the River Boderu. 

The Madugol Maliahs, 

The Kasipur Zamindari. 

The Panchipenta Maliahs, 

Mondemkolla, in the Merangi Zamindari. 

‘The Konda Mutta of Merangi. 

The Gumma and Konda Mantis of Kurpam, 

The Kottam, Ram and Konda Muttas of Palkonda, 


Ill.—ln the Godavari District. 


) The Bhadrachalam Taluq, 
2.) The Rakapilli Taluq. 
} The Rampa Country. 


IV.—Zu the Indian Ocean, 
The Laccadive Islands, including Minicoy. 


Part IT, 


Scheduled Districts, Bombay. 


I,—The Province of Sindh, 
II,—The Panch Mahals. 
ITl.--Aden. 
IV.—The villages belonging to the following Mehwassi Chiefs :—~ 
t.) The Parvi of Kathi. 
2,) The Parvi of Nal. 
3.) The Parvi of Singpur. 
(4.) Walwi of Gaohalli. 
( ) The Wassawa of Chikhli. 
(6.) The Parvi of Nawalpur. 


GEIGREGES 


Part III. ‘ 


Scheduled Districts, Bengal. . 


I.—The Jalpaiguri and Darjeeling Districts, 
TI.—The Hill Tracts of Chittagong. 
T1,—The Santhal Parganas. 
IV.—The Chutia Nagpur Division. 
V.—The Mahals of Angul and Banki, 


Part IV. \ 


Scheduled Districts, North-Western Provinces. 


T,—The ta Division, comprising the Districts of Jhansi, Jalatin and 
alatpur, : 
T1,—The Province of Kumaon and Garhwal, ‘ 
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Scheduled Distriots, North-Western Provinces—(contd.) 


Ul.—The Terai Parganas, comprising—Bazpur, Kashipur, Jaspur, Rudarpur, 
Gadarpur, Kilpuri, Nanak-Mattha and Bilheri. 
IV.—In the Mirzapur District :-— - 
(1.) The tappas of Agori Khas and South Kon in the Pargana of Agorit 
(2.) The tappa of British Singrauli in the Pargana of Singrauli. 
({3.) The tappas of Phulwa, Dudhi and Barha in the Pargana of Bichipar. 
(4.) The portion lying to the South of the Kaimor Range. 
V.—The Family Domains of the Maharaja of Benares, comprising, the 
following parganas :— 
Bhadohi and Kheyra Mangror in the Mirzapur District, Kaswa Raja in 
the Benares District, 
VI.+~The tract of country known as Jaunsar Bawar in the Dehra Dun District. 


Part V. 


Scheduled Districts, Panjab. 


The Districts of Hazara, Peshawar, Kohat, Bannu, Dera Ismail Khan, Dera. 
Ghazi Khan, Lahaul and Spiti. 


Part VI. 
Scheduled Districts, Central Provinces. 


Chhattisgarh Zamindaris, viz. :—- 





1.) Khariar. x3.) Matin. 
2.) Bindra Nawagarh. 14.) Uprora. 
) Sahezpur. 15.) Kenda, 
4.) Gandai. 16.) Lapha. 
s.) Silheti. 17.) Chhuti, 
6.) Barbaspur. tre Korba, 
7.) Thakurtola. 19.) Chapa. 
a Lohara, 20.) Bora Sambhar, 
9.) Gondardehi, 2z,) Phuljhar, 
ee Fingeswar. 22.) Kolabira, 
11.) Pandaria, 23.) Rampur. 
(r2.) Pendra, jf 
Chanda Zamindaris, 
1.) Ahiri. rz,) Muramgaon, 
a Ambagarh Chauki, r2,) Panabaras. 
3.) Aundhi. 13.) Palasgarh. 
(4.) Dhanora, 14.) Rangi. 
( 5 ) Dudhmala, 15.) Sirsundi. 
(6.) Gewarda. x6,) Sonsari. 
iy Jharapapra. . 17.) Chandala, 
8.) Khutgaon, 18,) Gilgaon. 
(9.) Koracha, 19.) Pawi Mutanda, 
(xo.) Kotgal. 20.) Pategaon, 
Chhindwara Fagirdaris. « 
te Harai. (7.). Dachmarhi. 
2.) Chhater, i Databsauh, 
(3.) Gorakhghat, g.) Almod, 
4.) Gorpani, , * (ro.) Sonpur. 
5+) Baktagarh. 11.) Bariam Pagara, 
6.) Bardagarh, 
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Part VII. 
The Chief Commissionership of Coorg. 


, Parr VIII. 
The Chief Commissionership of the Andaman and Nicobar Islands, 


Part IX. 
The Chief Commissionership of Ajmere and Mairwara. 


R Part X. 
The Chief Commissionership of Assam. 


Part XI. 
The Hill Tracts of Arakan, 


Part XII, 
The Pargana of Manpur. 


(2) 
FORM OF PLAINT. 
(See * Action and Actionable Claim,” p, 7.) 





IN THE COURT OP yseeseserseseeees gRD sa scsvvncadascaWesdnads 
“Civil Suit Nowe “” 
Ae By Of rvvecenrverescees 
against 
COEDS Of ics ssasrites cies 
A. B., the abovenamed plaintiff, states as follows :—~ 
I. That on the... day OLscccccrereeeees 18 weeery Abrersseeseseseseeeey HE lent 
ae defendant.. «rupees, repayable on demand [or on the taveet roneer day 
Obeiscsasaeesccucess 
2, That the defendant has not paid the — OXCEPL -eeveeenorersee rupees 
paid on the..scrrveee Cay Of..sereseeseasenees 18.. 
The plaintiff prays judgment for........ rupees with inteuest at......per cent, 
from the... revere Cay Of. .ceeseee ceeeseues TS.ceceee 


[The plaint ts here to be signed and verified in the following fornt.] 


I, A. B., the plaintiff named in the foregoing plaint, do declare that what 
is stated thercin is true to my knowledge, except as to matters stated on 
information and belief, and that as to those matters I believe the same to be 
true. 


FORM OF CONCISE STATEMENT, 
Money lent, The plaintiff’s claim is.,,.,,rupees for money lent [and interest]. 
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(8) 
FORM OF WRITTEN STATEMENT. 
(See “ Action and Actionable Claim,” p. 9.) 
IN THE COURT OF vecsecssuseereeee 9 AT cssersectseeeeees saaeuee 
Croil Suit No... 
against 
C. Dy Of savune sieeuaaees ’ 
C. D., the abovenamed defendant, states as follows :-— 
1. [Zn this and succeeding paragraphs set out the facts which constitute the 
defence, | . 


2, 3, 4, ete. . . 
The defendant submits that under the circumstances aforementioned this 


suit should be dismissed with costs. 
[The written statement is here to be signed and verified], 


(4) 


‘ APPLICATION TO SUE 2x formd pauperis. 


(See Action and Actionable Claim,” p. 15.) 

The application for permission to sue by a pauper must be in writing, and 
must contain the particulars required in 1egard to plaints in suits (v, p. 6 and 
ante); a schedule of any moveable or immoveable propeity belongin,, to the 
petitioner, with the estimated value thereof, must le annexed thereto; and 
it must be signed and verified in the manner prescribed for the signing and 
verification of plaints (v, azte). 

In tHE [HIGH COURT OF JUDICATURE] AT i srsceserssuvessesees 
[Ordinary Original Civil Furisdiction.] 
A Br Ofiscesrenerecseren 
against 
Co Dy Ofrerisccecesensares 









[The Honourable......sesseeee Chief Justice and his companion Justices of 
the said Court. ] 

The Humble Petition of the Plaintiff abovenamed 
Sheweth, 

5, [Sed out claim] 

2, 3) 4, etc. 

5. That your petitioner has no means whatsoever, and that save and ex- 
cept the amount of your petitioner’s claim the subject-matter of this suit and 
the articles mentioned in the schedule hereunto annexed and marked with the 
letter A and worth about Rupees......... he has no other property to meet 
the expenses of this suit. 

Your petitioner therefore humbly prays your [Tuordships 
for an order that he be at liberty to proceed with this suit 
in forma pauperis and that [set out relief prayed for] and 
for such further and other relief as the nature of the case 
may require and to this [Honourable] Court may seem fit. 

And your petitioner, as in duty bound, shall ever pray, etc. 
[ Verification (v. ante)], 
Schedule A referred to in annexed petition, 
(State articles and their ae, 


654 APPENDIX, 


_ ©) 
FORM OF A MEMORANDUM OF APPEAL, 
(See ** Appeal, Revision, Review and Reference,” pp. 51, $2.) 





MEMORANDUM OF APPEAL. 
Filed on the 





In tHe [HIGH COURT OF JUDICATURE] AT wcssscessseeee os cenaseveeesse 
r Appellate Croil Furisdiction, 
Original Suit No, ..... of 18....00. 
A. B., residing at eee Defendant, Appellant 


y versus 
C.D., residing at.....cccsssecsesserenee Plaintiff, Respondent. 





MEMORANDUM OF APPEAL, 

A. B,, the defendant abovenamed, appeals to this Honourable Court in its 
appellate jurisdiction against the judgment and deciee of the Ionourable 
sssseeteevseseeensone Of the Judges of this Honourable Court in the above suit, 
dated the........day Ofs..cce seseeeeeL8Q..cc0e, for the following amongst other 
reasons, namely ;— 

i, For that [Jz this and succeeding paragraphs set out the grounds of 
ADPEOT) rverereesanscerenenee a4 
and generally, For that the judgment and decree of the learned Judge are in 
other respects e1roneous in fact and bad in law and ought to be set aside, 


(6) 
A FORM OF POWER OF ATTORNEY. 
(See ** Power of Attorney,” p. 516) 

Know atu MEN by these Presents, that I do hereby appoint C. D.,, of ...s6e 
etc., to be my Attorney, for the purposes hereinafter expressed, that is to say, 
tO .sersecesessserseeverees sesseen| Steele the purpose for which the power ts given ; the 
power must be adapted to the purposes for which it is given, and to the extent 
of the authority which the person gtoing the power wishes ta entrust to his 
ALOVNEY] seven crrven cuccnccnneveas crenscseceneesee erases (sea Sade ecepesinne scaaee It tecene tee eeenen 
AND GENERALLY to do, execute and perform any other act, deed, matter or 
thing whatsoever relative to the premises as fully toall intents and purposes 
whatsoever as I might or could do in my own proper person in case these 
Presents had not been made ........ saneesess A tbacnnsaasncceetvesed cvsceceasesecsoeavree 
{Anp* to appoint one or more Substitute or Substitutes under him, and again 
to remove and displace, and another or others to appoint], Grvine and here- 
by GRANTING unto my said Attorney [and his Substitute or Substitutes] my 
full and whole power and authority in the Premises. AND WHATSORVER my 
said Attorney [and his Substitute or Substitutes] shall lawfully do or cause to 
be done in or about the Premises by virtue and in execution of these pre- 
gents, I hereby agree to ratify and confirm. IN witness whereof I have 
hereunto set my Hand and Seal this eran Gay Of..cserrnnnsene 


seressee U1 the YORE. peceereneeeneee PeReReeCESE Re ESTEE SESEROCEDETSSES SSC Sonor eee eee 
Signed, Sealed and delivered in 
the presence of 


* Note.—The words within brackets will be omitted where the grantor does not 
yyish to confer on his Attorney a power of appointing Substitutes, 





PrOrreer ister Sir Pere rer rere ries Pree errnereny 
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(7) 


COMPOUNDING OF OFFENCES. 


(See “ Prosecution," pp 535, 536.) 


The offences punishable unde the sections of the Indian Penal Code, 
described in the first two columns of the table next following, may be com- 


pounded by the persons mentioned in the third column of that table :— 








Offence. 


Sections of 
Indian Penal 





Uttering words, &c., with 
deliberate intent to wound 
the religious feelings of any 
person. 

Causing hurt 


Wrongfully restraining or 
confining any person. 

Assault or use of crimi- 
nal force. 

Unlawful compulsory 
labour. 

Mischief when the only 
loss or damage caused is 
loss or damage to a private 
person. 

Criminal trespass awe 

Touse-trespass tes 

Ciiminal breach of con- 
tract of service, 

Adultery a 

Enticing o1 taking away 
or detaining with a criminal 
intent a married woman. 

Defamation ae 

Printing or engraving 
matter knowing it to be 
defamatory. 

Sale. of printed or en- 
graved substance contain- 
ing defamatory matter, 
knowing it to contain such 
matter. 

Insult intended to pio- 
voke a breach of the peace. 

Criminal intimidation, 
except when the offence is 
punishable with imprison- 
ment for seven years. 


e 
Person by whom offence may be 


Code appli- conipounded, 
cable. 
298 The person whose religious feel- 
ings are intended to be wounded. 
323, 334 The peison to whom the hurt is 
caused. 
341, 342 The person iestrained or con- 
ned. 
352 355, 358| The peison assaulted or to whom 
criminal force is used. 
374 The person compelled to labour, 
426, 427 The peison to whom the loss o1 
damage is caused. 
447 The person in possession of the 
448 J property trespassed upon. 
490,491,492} The person with whom the 
offender has contracted, 
ae The husband of the woman. 


‘| 
501 
"| 


804 The person insulted. 


The person defamed. 


506 The person intimidated. 
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(8) 
FORM OF WILL. 
(See ** Wills,” p. 638.) 
This is the last Will and Testament of me 4. 2. of... tn seusentevenereecee 
I virect that all my just debts, funeral and testamentary expenses be paid 
and satisfied by my Executor [ov Executrix] hereinafter named as soon as con- 
veniently may be after my decease. I give, devise and bequeath my ae pro- 
LEFLY] sereee se scasereeeee C0 [slate PErS0I1] w...sesreee 00 whecetuneersa sersnees 
And T nominate “constitute and appoint [state person] . cseederees 
to be Executor [o7 Executiix] of this my Will, and thereby, revoking all former 
or other Wills and Testaments by me at any time heretofoie made] I declare 
this to be my last Will and Testament. 
In witness whereof I, the said .. ies seene eevee seseenneas 
have to this my last Will and Testament set t my hand the... vaenslay of 
AevadsosésesiedsccevarsehDl THO VEAP sscccscesssevscecsauecacvsccecneeaas 6 


A. B. [Signature of Testator.} 





Signed and acknowledged by the 
abovenamed A.B. (the Testator) 
as and for his [ov her] last Will and 
Testament in the presence of us both 
present at the same time who in his 
(or her] presence at his [or her] request 
and in the presence of each other 
have hereunto subscribed our names 
as Witnesses. 


[Names and Addi esses of Witnesses.) 





ACT I OF 1894 (LAND ACQUISITION). 
(See “ Zand,” p. 363.) 


This Act, which extends to the whole of British India, and which came into force 
on the 1st March 1894, repeals the previous Land Acquisition Act (X of 180). 

Preliminary investigation.—Whenever it appears to the 
Local Government that land in any locality is hkely to be needed 
for any public purpose, a notification to that effect is published 
in the Official Gazette and public notice of the substance of such 
notification is given at convenient places in the said locality. A 
Government officer and his servants and workmen may enter 
upon and survey and take levels of any land in such locality : 
dig or bore into the subsoil: and do all other acts necessary to 
asceitain whether the land is adapted for such purpose ; set out 
the boundaries and the intended line of the work; mark such 
levels, boundaries, and line by placing marks and cutting trenches F 
and where otherwise the survey cannot be completed and the 
levels taken and the boundaries’ and line marked, cut down and 
clear away any part of any standing crop, fence, or jungle. No 
person, however, can enter into any building, or upon any enclosed 
court or garden attached to a dwelling-house (unless with the 
consent of the occupier thereof) without previously giving such 
occupier at least seven days’ notice in writing of his intention to 
do so.t The officer must pay for all damage, and in case of dis- 
pute as to the sufficiency of the amount paid or tendered must 
refer the dispute to the decision of the Collector, or other chief 
revenue officer of the district,? 

Declaration of intended acquisition. — Whenever it ap- 
pears to the Local Government that any particular land is needed 
for a public purpose, or for a company (v. fosé), a declaration is 
made to that effect under the signature of a Secretary to such 
Government or of some officer duly authorised to certify its 
orders. No such declaration will be made unless the compensa- 
tion to be awarded is to be paid by a company, or wholly or 
partly out of public revenues, or some fund controlled or managed 
by a local authority. The declaration is conclusive evidence that 
the land is needed for a public purpose, or for a company, as the 
case may be; and after making such declaration, the Local’ 
Government may acquire the land in the manner prescribed by 
the Act.3 


x) Act I of 1894, 5. 4. 2) ib,s. 5. 3) ib, s, 6. 
W, HB 42 


638° APPENDIX, | 


After declaration the Collector takes order for the acqu- 
sition of the land, which is'marked out, measured and planned, 
if this has not already been done. Notice is given that the land 
is to be acquired, and that claims to compensation for all interests 
in such land may be made to him. All persons interested in the 
land must appear personally or by agent before the Collector 
and state the nature of their respective interests in the land, and 
the, amount and particulars of their claims to compensation for: 
such interests. The Collector has power to require and enforce 
the making of statements as to names and interests.+ 


Hnquiry and award by Collector.—On the day fixed the 
Collector proceeds to make enquiry into objections (if any) and 
into the respective interests of the persons claiming the compen- 
sation, and will make an award of—(r) the true area of the land; 
(2)the compensation which, in his opinion, should be allowed forthe 
land; and (3) the apportionment of the said compensation among 
all the persans known or believed to be interested in the land, 
of whom, or of whose claims, he has-information, whether or not 
they have respectively appeared before him, The award is filed 
and is (except as hereinafter provided ; v. gos?) final and conclu- 
sive evidence as between the Collector and the persons interested, 
of the true area and value of the Jand and the apportionment of 
the compensation. In determining the amount of compensation 
the Collector must be guided by the provisions of sections 23 and 
24 (v, post). 

Talking possession.—When the Collector has made an award 
he may take possession of the land, which thereupon vests abso- 
lutely in Government, free from all incumbrances. The Local 
Government is given special powers in cases of urgency.§ 

Reference to Court.—Any person interested who has not 
accepted the award may, by written application to the Collector, 
require that the matter may be referred by the Collector for the 
determination of the Court, whether his objection be to the 
measurement of the land, the amount of the compensation, the 
persons to- whom it is payable, or the apportionment of the com- 
pensation among the persons interested. The application must 
state the grounds on which objection to the award is taken. Every 
such application must be made—(a) if the person making it was 
present or represented before the Collector at the time when he 
made his award, within six weeks of the date of the award; (4) 
in other cases within six weeks of the receipt of the notice from 
the Collector of his award given to the persons who were not 
present when the award was made, or within six months from the 


4) Act I of 1894, 85, 7—-10, 5) ib.,ss. xz, 22 (z), 15. 6) ib., ss. 16, 37. 
nt 3 
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date of ‘the Collector’s award, whichever period shall first expire. 
The Collector then makes his statement to the Court, which will 
thereupon give notice of the day on which it will proceed to de- 
termine the objection. The proceedings will be in open Coutt.7 

In determining the amount of compensation to be 
awarded for land acquired under this Act the Court must take 
into consideration—(z) the market value of the land at the 
date of the publication of the declaration relating thereto ; (2) the 
damage sustained by the person interested, by reason of the taking 
of any standing crops or trees which may be on the land at 
the time of the Collector’s taking possession thereof; (3) the 
damage (if any) sustained by the person interested, at the time of 
the Collector’s taking possession of the land, by reason of sever- 
ing such land from his other land ; (4) the damage (if any) sus- 
tained by the person interested, at the time of the Collector’s taking 
possession of the land, by reason of the acquisition injuriously 
affecting his other property moveable or immoveable, in any 
other manner, or his earnings; (5) if, in consequence of the 
acquisition of the land by the Collector, the person interested is 
compelled to change his residence or place of business, 
the reasonable expenses (if any) incidental to such change; and 
(6) the damage (if any) doné fide resulting from diminution of 
the profits of the land between the time of the publication of 
the declaration and the time of the Collector’s taking possession 
of the land. 

In addition to the market value of the land, the Court must in 
every case awarda sum of 15 per cent. on such market value, 
in consideration of the compulsory nature of the acquisition.® 

But the Court must not take into consideration—(r) 
the degree of urgency which has led to the acquisition ; (2) any 
disinclination of the person interested to part with the land ac- 
quired ; (3) any damage sustained by him, which, if caused by a 
private person, would not render such person liable to a suit; (4) 
any damage which is likely to be caused to the land, after the 
date of the publication of the declaration, by or in consequence 
of the use to which it will be put; (5) any increase to the value 
of the land acquired likely to accrue from the use to which it will 
be put when acquired ; (6) any increase to the value of the other 
land of the person interested likely to accrue from the use to 
which the land acquired will be put ; or,(7) any outlay or improve- 
ments on, or disposal of, the land acquired, commenced, made or 
effected without the sanction of the Collector atter the date o 
the publication of the declaration.9 , 


7 Act I of 1894, ss, 18—~22, 8) ib, s. 23. 9) ib. s. 24, 
2 7 
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Rules as to amount.of compensation.—(1) When the 
applicant has made a claim to compensation, the amount award- 
ed to him by the Court cannot exceed the amount so claimed or 
be less than the amount awarded by the Collector. (2) When 
the applicant has refused to make such claim or has omitted 
without sufficient reason (to be allowed by the Judge) to make 
such claim, the amount awarded by the Court can in no case 
exceed the amount awarded by the Collector. (3) When the 
applicant has omitted for a sufficient reason (to be allowed by 
the Judge) to make such claim, the amount awarded to him by 
the Court cannot be less than, and may exceed, the a:nount 
awarded by the Collector.* 

Costs.—When the award of the Collector is not upheld, the 
costs will ordinarily be paid by the Collector, unless the Court is 
of opinion that the claim of the applicant was so extraWwagant or 
that he was so negligent in putting his case before the Collector 
that some deduction from his costs should be made, or that he 
should pay apart of the Collector’s costs.? . 

Apportionment.—-Where there are several persons interested, 
if such persons agree in the apportionment of the compensation, 
the particulars of such apportionment will be specified in the 
award, and as between such persons the award will be conclusive 
evidence of the correctness of the apportionment. When the 
amount of compensation has been settled by the Collector, if 
any dispute arises as to the apportionment of the same or any 
part thereof, or as to the persons to whom the same or any part 
thereof is payable, the Collector may refer such dispute to the 
decision of the Court.3 

Payment.—On making an award the Collector must tender 
payment of the compensation awarded by him to the persons 
interested entitled thereto according to the award, and must pay 
it to them unless prevented by some one or more of the following 
contingencies. If they do not consent to receive it, or if there 
be no person competent to alienate the Jand, or if there be any 
dispute as to the title to receive the compensation, or as to the 
apportionment of it, the Collector must deposit the amount of the 
compensation in Court.+ 

Temporary occupation of land.— Whenever it appears to 
the Local Government that the temporary occupation and use of 
any waste or arable land are needed for any public purpose, or for 
a company (v. gost), the Local Government may direct the Collec- 
tor to procure the occupation and use of the same for such term as 


z Act I of 1894, 5. 25. 3) ib., ss. 29, 30. 
2) ib., 5. 27 (2).‘ .. 4) ib, 8, 31 (r), (2). 
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it shall think fit, not exceeding three years from the commence- 
ment of such occupation.5 

Acquisition of land for companies.—A company may be 
authorized to enter on and survey land and to exercise the powers 
conferred by section 4 (v. anze).6 The preceding provisions? re- 
lating to the,acquisition of land will not be put in force in order 
to acquire land for any company, unless with the previous consent 
of the Local Government, nor unless the company execute .an 
agreement with the Secretary of State in Council.2 (See ‘“ Zand,” 
Pp. 367.) . 

Exemption from stamp duty and fees.—No award or 
agreement made under this Act is chaigeable with stamp duty, 
and no person claiming under any such award or agreement is 
lable to pay any fee for a copy of the same? 

Suits for anything done in pursuance of Act.—No suit 
or other proceeding can be commenced or prosecuted against any 
person for anything done in pursuance of this Act, without giving 
to such person a month’s previous notice in writing of the intend- 
ed proceeding, and of the cause thereof, nor after tender of 
sufficient amends,* 

Procedure —Save in so far as they may be inconsistent with 
anything contained in this Act, the provisions of the Code of Civil 
Procedure apply to all proceedings before the Court under this 
Act.2 See “ Action and Actionable Claim.” amAHoig 

Appeals. — Subject to the provisions of the Code of Civil 
Procedure applicable to appeals from original decrees (see 
“* Appeal, Revision, Review, and Reference”) an appeal lies to the 
High Court from the award or from any part of the award of the 
Court in any proceedings under this Act.3 


5) Act I of 1894, s, 35 (1). 8) ib., Ss. 39—41. 2} 1b,, 5) 53e 
6) ib., s. 38 9) 1b.,S. 5x. 3) ib, 5. 54. 
7) 38, 6—~37. 1) ib., S. 52. 
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Page. 
Abandonment— 
and exposure of child + 493 
Abatement — % 
of action ow 2 
meaning and effect “of ae 13 
setting aside of order of -. 4 
(see “death,” “marriage,” “‘in- 


solvency, bee assignment.) 
of obstruction to easement, 229 & note 


of legacies .,, ove 253; 254 

of annuity ne ver 389 
Abduction— k 

of woman to compel marriage or 

seduction vee 4TZ 

of minors and lunatics 1 494 
Abetment— 

by wrong-doer se xxiv 
Abortion— 

procuring wee 493 
Absconding— 

from jurisdiction of Court 62, 7% 

likelihood of ibe ww 64 

to avoid summons ... eee 147 
Absence— 

for seven years (insurance) eas 329 

of husband or wife for seven 

years..." _ we 417 

Acceptance— 

of bill of exchange 98, 100 

refusal of bi -. 98 

for honour ee 98, 100 

unqualified ay aa 98 

general sea ve 98 

qualified ae 98, Loo 

limited ea 98, Ioo 


presentment for 99, Too 
dishonour by rion-, 109, 107, 108, 10g 
of contract iat so SEL 
revocation of, Aue ak a 
character of good .,. 
_ of goods sold ceaagiay refused, ip 


Page. 
Acceptor— 
liability of se 99 
for honour vee 99s TOO, LOX 
in fictitious name ... we 09 
compensation by .., vee 99 
rights of ve» IOP 
denied by, of payea's capacity to 
endorse we 103 
Accession— 
to property leased .., vee O7L 
to mortgaged property 452) 455 
Accident— 
at séa ae ve 127 
death by wie 182, 183 
in factory; notice of, to be 
given 257 
what is, for purpose ‘of i insurance, 330 
policy .., + 330 
or misfortune as defence in crimi- 
nal law oo ao 484 
Account— 
agents’ 37, 38 
books ree oe 92s 
current 87, 88 
overdrawn an w. 88 
stated se vee 1B 
Accounts— 
adjustment of, after dissolution 
of partnership ‘ae wee BOS 
(see ‘‘ adjustment.”} 
Accommodation-— 
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bill or note oe vee TOS 
Accomplice— 
as witness oon ene 48 
Accused— 
right of, to call witnesses oe 532 
written statement of 532 
commitment of, to High Court 
or Sessions Court - 533 


entitled to copy.of «charge one 533 
examination of, by committing 
Magistrate: ” oe 533 


Al 
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(see “air,” ‘ancient lights,” 
light, vou way,’ oe 
“support,” * privacy.” 
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(see appendix) 657—66r 
of land for purposes of tramway, 368 


Acquittal— 
or conviction bar to fresh trial... 536 
ope from wee 536 
atement of appeal - 537 
* Act of God "— 
meaning of » II9 
Action— 
action 1—18 
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bringing of oe =F 
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a 


Actionable claim— 
incapacity of pleaders and ae 


tars to buy certain +. 396 
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Ademption— 
of legacy tas ea 379 
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rate of interest upon future, 334 
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of insolvent non-trader vee 317 

vesting order toe vee 918 

of insolvent trader .., vee 318 
Administration— 

administration ‘ 20—31 

meaning of _ ra 20 
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letters of, 20, 21, 27, 28, 245 
(see ‘ Ictters of administration.”) 


order of we 20 
with will annexed ” we 20 
persons entitled to... 22-25, 246 
single and joint en ws 23 
limited grants of... oe 26 
until will is produced 26 
to attorney or agent of absent 
executor ae sey 26 
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Muhammadan, powersof —... 248 unfair ; specific performance ,,, 167 


suit by, for compensation for 
death by actionablewrong, 250, 252 
suits by and against, for wrongs 
committed in lifetime of de- 
ceased + 25 
liability of, to provide ‘for appren- 
tice on master's death 435, 437 
power of, to transfer property of 
infant or lunatic to Official 
Trustee ++. 630 
(see probate,” ee Will" “ad- 
ministration,” * executor,” ) 


Administrator-General— 
Act relating to ws. OE 
powers and duties of 29 
transfer by private administrator to, 30 


person not allowed to take, from 


fiduciary position vee 628 
Advertisement— 
offering reward tue wee 152 
Advocate-General— 
Advocate-General ,.. sea 130 
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instead of oath when permissible, 479 
and oaths; what Courts compe- 
tent to administer 479 
or oath ; all witnesses, jurors and 
interpreters bound to make .., 479 
or oath; irregularity in adminis- 
tering, does not affect one 
tion to state truth . 479 
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termination of os 35, 36 
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in respect of negotiable instru- 
ments (see ‘‘ negotiable instru- 
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particular. re ae, BR 
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representation by sub- 33 
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ratification of act of oun 34 


revocation of authority of av 2% 
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conduct of business by 36, 37 
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dealing on own account wr 38 
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exceeding authority 40, 4 
notice to vee 40 
enforcement of contracts by 4. 41 
liability on contracts of we AE 

‘undisclosed. ove GI 
supposed to be principal ae 42 
personal liability of,. vee 42 

‘falsely contracting as . 42 
pretended ow =42 
misrepresentation of wee 542 

_ fraud of ., as 266 
representation in Court by 43 


recognised, of parties in, legal 
. proceedings ~ ww... 43.44 


DES 
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Agent— ‘ 
for Government... ony 44 
admissions by on we 44 
to receive process ,,, we 44 
banker is not sed ae 89 
to draw bills oF 
to sign promierey notes or 
cheques 94, 113 
director of company ‘is an . 139 
of licensee sos 220 
when, may nstitute “interpleader- 
suit... - 336 
minér may not employ, but may 
bean, I 
service on or tender to agent 


(mortgage) 46 
fiduciary position of A advantage : 


gained by wee 628 
Agreement— 
proceedings by 17 
in restraint of legal proceed 
ings 60, 160 
to refer to arbitration 59, 60 
to allow over-draft .., ve 88 
extortionate Se . 129 
unconscionable ee sn 129 
champertous eee T2Q 
to supply funds for suit vee 129 
when a contract... we 152 
(see ‘‘ contract.") 
unlawful consideration for, x3, 
157, 158 
unlawful object of ... 115, 157, 158 
in fraud of creditors ws I57 
void we 158, 759) 163 
without consideration, 158, 159 


in restraint of eer 1554 159, 416 
executed - X59 
executory 159 
in restraint of trade, TB, 159, 587, 588 
on account of past co-habitation, 159 
uncertain 

with mother of illegitimate child, 59 
to do impossible act 163 
to give time and for satisfaction, 240 
by way of wager, void vee 267 


private, between co-suretias + 309 
by pleaders or mukhtars respect- 
ing their fees, etc, 396 
not to carry on business of which 
good-will is sold ... 588 
prohibiting sale of particular 
goods a vey 589 
Agricultural leases— 
law as to sae ov 376 
Agriculture— 
profits from, exempted from in- 
come-tax, Dnataas +42,.30T 
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Agriculturist— 

implements, cattle and grain id 92 

house of oe +72 
Alir— 3 

easement of ne. 222, 223, 226 

right to re 223, 22 

olsenuctisn of ventilation we 228 

pollution of 228 


disturbance of easement of, 228, 229 

& note 

access of south breeze sus 228 

making, noxious to health 3. 474 
(see ‘‘ casements,") 


Aldermen— 
of Mayor's Courts we ill 
Alien— 
naturalization of ... awe 45 
friends ae ssa 5 
enemies oe 45 
may hold real property ow 46 
Alimony— 
definition of ta eee 205 
'' pendente lite" » 205 
permanent 205, 206 
in suits by native converts se. 209 
in suits by Parsis 210 


Allahabad— 
High Court at ae xvii, 1, 2 
jurisdiction of High Court at, z, 2, 50 


Allotment — 


of share in company +. 136 
Aluvion— 
accession to property leased... 371 


accession to mortgaged pioperty, 


452, 455, 456 
Alteration— 
of cheque 89, 9% si 
of negotiable instrument rag 
of ancient light ... « 228 
interlineation, or obliteration in 
will... Ne vee 43 
Ambassador— 
suit against one we 46 
arrest of ay ae 46 
execution against ... 
Americans— 
trial of ace wee 233 
Ancient lights— 
nature of wae 227 
acquisition of ay 227 
obstruction of Be 227 
enjoyment of bee oe 227 
alteration of ase vee 228 
abandonment of .., a. 228 


(see “ easements,”) ; 


(' against winding up | ‘orders 
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Angling— 
with rod and line .., see 263 
imal— 
animal .,. soi 47749 
cruelty to ues one 47 
unfit forlabour 474 48 
diseased and dying... 
ferocious tee 48, a 
mischief to 48, ora 
theft of . 
eon negligence ‘in respect ‘of 
48, 213 
loss cof or injury to, “sent by rail- 
way vee 125 
| death caused by an... +. 183 
European in charge of © ene 234. 
trespass by ve, 618, 619 
Annoyance— 
insult and sis see 348 
caused by nuisange., eae 47D 
Annuity— 
deduction from salary for pur- 
pose of securing .. go2 
when and to what extent liable 
toincome-tax ,.. ses 303 
bequest of wee 389 
gift of, and residuary gift wee 38 
abatement of oy ia 38h 


payment and apportionment of, 391, 


392, 606 

Answer— 
refusal of witness to, 146—~148 
incriminating, given by witness, 48z 


no excuse for witness net answer- 
ing that answer will incriminate 


him .., « 482 
Apothecary— 
negligence of we se GOO 
Apparel— 
attachment of or se 7B 
of insolvent a. 298, 928, 324 
Appeal— 
appellate jueaeeon of High 
Courts xviii, 50 
kinds of .., nee ce 50 
first Wes 


5 
memorandum of, “sr & appendix 
procedure in ¥ SI, 54. 55 

» 53 


second ,,, a 

security for costs of... ws 53 
pauper ... wes we BA 
to Privy Council... we 54 
powers of Court pending oe 5S 
execution of decree during ... 52 
bail pending 79 


we 142 
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Appeal— 
against orders and decrees of 
Divorce Court... see 207 


by European British subject .., 233 
from orders of Insolvent Court, 322 
criminal ae we 536 
abatement of . 537 
criminal ; petition of 

from certain orders of Provincial 


Small Cause Courts ws 580 
Appellate Court— 
execution of decree of wee 244 
(see ‘‘ appeal,”’) 
Application— 


to file specification of invention, 350 
to Court in respect of an inven- 
tion .., - 354 
for enquiry whether person is a 
lunatic 410 
to Court on behalf of minor 5 by 
whom to be made oe 443 
to suspend or discharge warrant 
of distress ; (Presidency Small 
Cause Court)... oe 578 


Apportionment— 
of compensation in land acquisi- 
tion cases, 366 & 660 appendix 
pf rents, annuities, pensions, 
dividends, income, on transfer 
of propeity aa zy 


Apprentice— 

law as to masters, servants and 
apprentices 425—~437 

power of father, guardian or 
Magistrate to bind - 434 

binding of, to sea-service » 435 

contract of apprenticeship + 435 

alteration or cancellation of con- 
tract of apprenticeship see 435 


change of masters; rules to be 
observed in effecting 
failure or refusal of master to 


provide for or teach, 435» 436 
neglect of master ... 435, 436 
death of master... eee 436 
ill-behaviour of ; ees ad eos 436 
power of master to chastise ... 436 
complaints by and against . 436 
claim of, for premium against 

insolvent master ... «+ 437 
insolvency of master ws 437 

Appropriation— 
of payments ‘ies eo 164 
Arbitrator — 
appointment of ies oe 57 
powers of wae we 58 
contempt of a 3 


death, incapacity, etc., of ate 


Page, 
Arbitrator— 
corruption or misconduct of ... 59 
(see ‘‘ arbitration,”) 


Arbitration— 

ways of reference, to 57 

pending suit by order of Court... 57 

umpires . we ST 

order of reference to” we 57 

award ... ee 58, 59 
(see ° award.”) 

on filing of agreement to refer... 5 

application to file agreement to 
lefer to 59, 60 

notice of application oe 59 


order of reference to 
specific performance of agree- 


ment to refer to ... 60 
without intervention of Court | 60 
filing award 
provisions of Penal Code relat 

ing to.. sie » 65 
by companies 61, 140 

(see ‘* award,” i arbitrator, ? 

“umpire.") 
Army— 
persons in, exempted Host ser- 
vice on jury ice +. 360 
Army and Navy— 
offences relating to .. ee 439 
(see “ military men, 4) 
Arrest— 
of ambassador we 46 
before judgment ‘under Civil 

Procedure Code .. ow 62 
surety incase of .., we 62 
after judgment ane oe 63 
improper we 63 
of judgment- -debtor.. 63 
disallowance of application for... 64 
of public officer... we 65 
persons exempt from 66 
release from, on ground of ill: 

ness... -- 66 
on failure to give evidence we G6 
or to produce document we 66 
wrongful 66 
under Criminal Procedure Code, 67,68 
mode of she 67, 68 
length of ae we 6B 
escape from oe oe 68 
resistance to 68 
interim order for protection of 

insolvent from. we B19 
warrants of, in cantonments ... 438 
resistance to lawful .. » 480 


groundless; compensation for | 539 

duty of police-officer before 
effecting ave see 647 

caused illegally .., wae O47 


Intex. 


Tage, 
Article— 
in review or periodical: copy- 
right ., = + 1997 
(see “6 goods,’ ) 
Articles— 


of association ,... 133: rats I4t 


of partnership; annulment of ... soe 
Artificer— 
(see ‘‘ master,” ‘‘servant,” ‘‘ em- 
ployer,” “service, ") 
Artizan— 
tools of ee a -) 
Assaualt— 
assault ,.. 69, 79 
both a tort and a evintiat 
offence jee . xxii 
private defence ew XXIV, 69, 486 
nature of aes a. 69 
on provocation a. ws JO 
with intent to dishonour sa JO 
punishment for was 7° 


bond to keep the peace in case of, 7a 
distinguished from battery .., 70 


action for oe 9 

liability of minor for eee 44Z 
Assembly-— 

unlawful ; power to een ove 633 


definition of 633 
rioting by unlawful. aie 634 


Assessment— 
for income-tax: objection to, a 303 
rules as to, for income-tax + 305 
appeal against order as 10 se. 306 
form of petition of objection to, 305 
collector may require informa- 


tion for purposes of 307 
no suit lies to set aside or modify 
order of oes se. 307 
Assessor— 
in trial of European British sub- 
ject. ow. tee 231, 2392 
trial with +a 360 
personation of ; offence sua 480 
Assets— 
meaning of acs aa 20 
distribution of itd tm OF 


insufficient to pay legacies, 253, 254, 
8 


how applied in adjustment of 


partnership accounts er BOS 
Asssignee— 
official . 320 
special; when, may ‘be appointed 
in insolvency ae sus 320 


remuneration of 4. an 32E 
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Assignment— 
pending suit ow 14 
of actionable claim... 18, 19 
of copyright on 175, 176 
of decree Kae 237 


of policy of insur ance 332 
of exclusive privilege (invention), 355 


of lease .. + 372 
of contract of service oe. 428 
of share in partnership 5 ee G06 
of pension i see 508 
of trade-mark ov 593 
Assistant— 
covenant by, not to engage in 
business nee we 587 
(see ‘master, servant,” 
“employer,” service,”’) 
Association— 
memorandum of 132, 133 
alteration of memorandum of, 133 
articles of 133, 134) 147 
not for profit ° .. we 135 
for charity, etc... a ES 
alteration of articles of wey TAT 
defamation of an ... see 1QO 


Associations— 
religious, literary, scientific, 580, 58x 
(see '' societies,” 


Atmosphere— 
making, noxious to health —.,,_ 474 
Attachment— 

attachment es 71—76 
suit for recovery of property 

under,, tee an 
before judgment ws vee 9E 
removal of sa ee YE 
improper so 9 
in execution of decree Pry £3 
property liable to .,. se 72 
and not liable to... fe 
of property in Court we 73 
how made tee oe 73 
of decree for money ae 73 
in case of all other decrees... 74 
of immoveable property vee 74 
of q\inand currency notes «1 74 
rules regulating =... as Zt 
withdawal of se oe 74 
alienation after. 74 
in case of decree for payment by 

instalments oa we 75 
investigation of claims to oe 75 
objections to 75 
of property subject to mor tgape 

or Hen 75 
receiver in case of . 76, 549 
for contempt int oe 146 
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Attachment— ; ° 
enforcement of injunction by’... 314 


of mortgaged property by mart- 
gagee fr ae 464 
and transfer of salaries wee 508 
pensions, etc., not liable to 508 
of property by Magistrate when 
dispute likely to lead to breach 


of peace + 514 
and proclamation if Warrant not 
executed + 52 
distress ; Presidency ‘Small Cause 
Courts 577, 578 
Attestation— 
what necessary, to morigAg? ree 450 
of will » 640 


not necessary to privileged will, a 


Attorney — 
attorney 395-400 
of absent executor .. 27 


of High Cow; lien of, on 
client's papers .. 84, 398 
undue influence by... 155, 398, 399 
I 


Privileges of as 
giving or receiving commission 
by, an offence... «- 396 

negligence of ses 397 

power of, to bind his client... 398 

power of vee BIS 

acts done under power of vee 5LS 

(see “ power-of-attorney."’) 

Auction— 

pretended bids by ae at 4. 572 

bids at o swe 572 

sale of goods by ses 572 
Auctionser— 

lien of, on goods sold wee 572 

agent primarily of seller see 572 

suit by, against purchaser see 572 
Award— 

arbitration ao =§8 

power of Court in regard to .. 58 

Judgment according to oe 59 

setting asideof  .., we 59 

filing of we 60 

specific performance of 61, 171 


limitation in case of application 


to set aside asi ven OE 
and to file ts 61 
in land acquisition cases, a6 368 
658 appendix 
Bail— 
nature and meaning of cae 
. directions for taking, on issue of 
s-sWarTant eee we 77 


‘INDEX. 
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Bail— . ps 
in case of bailable offence fe 79- 
in case of non-bailable offence, 77, 78 


bond 78, 114 
admission to 78, 

reduction of mike a 
discharge from ‘custody as ts 
insufficient Nae ae 98 
pending appeal tee 79 


discharge of sureties, ‘73 
deposit instead of recognisance 

or bond asd we 99 
forfeiture of bond 7 


to be allowed by coroner tee a4 
Bailee— . 
meaning of ea a. 80 
delivery to oy 80 
care to be taken by... "ow. 8x 
Viability of ” ow BL 
unauthorized use by ae 83 
mixture of goods by... 81, 82 
return of goods by ... we 82 
death of 
finder of goods subject’ to the 
responsibility of a.., 83, 495 
lien of ... see 83, 84 
suit by, against wrong-doer, 85, 86 
banker is not a 87 


(see ‘ bailment,”  bailor.' oo 


Bailment— 
nature and meaning of a» 8a 
instances of ae 80 
of deposit and loan... a En 


of hire (see ‘‘ hire. » 

of pledge (see ‘‘ pledge.") 80, ‘84, és 

of carriage (see ‘carriage,’ 
‘*carrier.””) he a. BO 

mixture of goods ... 81, 82 

unauthorized.use of goods... 8r 


return of goods... we 82 
gratuitous vee 182 
by person not entitled 82, 83 
by joint owners . 83 


rights of third persons claiming 
goods bailed 
general lien of bankers, factors, 


wharfingers, attorneys and 
policy brokers... ae 84 
deprivation of goods, 85, 86 
(see ‘* bailee,” ‘* bailor.”) 
Batlor— 
meaning of ws 80 
bound to disclose faults we 80 
and to repay expenses we 82 


entitled to increase or profit ., 82 
suit by, against wrong-doer, | 85, 86 
...(see '' bailee” .'' Bailmenti") 


* 
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Bailify— Page. 
powers of, in execution ... 244 | Bargain— 
resistance to, ‘in execution of uncdnscionable, with person Who 
decree wee 244 has recently attained Rie ity, 442 


breaking open doors” 
powers and duties of, making 


distraint ae 577; 578 
Bank— 

bill payable at specified ww. 87 
lodgments with aie 8, Ee 
account with 
overdrawn current account at. 38 
books (Bankers’ Books ks E¥idence 

Act). 89 
‘Savings .. . "90, or 
cheque on. fee QL 
stoppage of payment by we 92 
presentment of cheque at, 3, 106 
of Bengal eee + 145 
of Madras 6 wee T45 
of Bombay “ we 145 
note; gift of ta we 217 

(see “bankers,” © cheque,” 

** company.”) 


of navigable river; ownership of, 557 
non-navigable river; ownership of, 557 
(see ‘ river,”) 


Bankers— 
seletlon between, and customers, 87 
nee aon dealing by .. 87 
liability of eg 87, 92 
lodgments with ... wa 87 
account with 8 


course of dealing with, 


7 
87, ‘8, 89 
implied contract by ww. 87 


protection of 89, 93 
lien of ... 84, 89, 568 
loss of securities by” we 89 
overdraft on one ve 88 
books ... ane we 89 
letter of credit to ... we 88 
circular notes addressed to... 88 
company of 89, 132 
discharge of, from ‘liability, 89, 
99, 92, 93 
presentment of negotiable instru- 
ment to asa oo 106 
cheques crossed to ... 93 
criminal breach of trust by, Ba. ‘63t 
Bankruptcy— 
of married women . 298 
of master; effect of, on contract 
of service 430 
(see “insolyency” and “insolvent.”) 
Bargain— 
* hard: 155 


unfair and fraudulent, iss, ‘266, 
398, 399 


+ 


Barrister— 
(see ‘legal ‘sual 


counsel,” 
Bars— 
pass with transfer of house .,, Got 
Battery— . ay 
nature of ine we 70 
Bed— 


of navigable and non-navigable 


river ; ownership of ee 557 
Bedding~— 
attachment of aos 2 
vesting order does not extend 
to we 298, 318, 324. 
Behar— 
province of aoe ee ti 
Benami— 


purchase, for purpose of shielding 


property from creclitors 25 96 
transactions; trusts ... 627, 628 
Bengal— 
province of « xi 
Lieutenant-Governorand Council 
fe} ave xix—xxi 
Civil Courts in 314 50 
Beneficiary— 
estate and interest of eve 622 
of trust; definition of . 622 


right of, to follow trust-property, 625 
of trust ; rights and liabilities of, 627 
(see “trusts,” ’) 


Bequest— 
to charitable or religious uses .., 130 
“‘charity.") 
vold see 130), 390, 39X 
to executor 25%, 252 
assets insufficient to ‘provide for 


carrying out of ,., 253, 254 
onerous 383, 384, 
contrary to law, void’ we 384. 
contingent 38. 
upon impossible condition, void, ahd 
conditional 385, 386 
with direction as to ‘application 

or enjoyment was 
subject to pledge, lien, orineum: 

brance . 386 
completion of testator's title to 

thing’ bequeathed . 387 


arrears oe rent and revére to be ‘ 
paid’ by testator’s estute ne BOP 
shares andecalls ... . 1987, 388 
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Bequest— 
of thing described in general 
terms. + 388 


of interest or produce of fund, 388 
of annuity 389 
gift of annuity and residuary gift, 389 


election . . 389 
to person “not in existence see 390 
vesting of, delayed ese 390 
direction to accumulate 391 


«payment and apportionment of 


annuities 391, 392 
of fund for life: necessity of in- 

vestment : + 392 
of residue + 392 
investment of funds to provide 

for legacies 392 


legatee entitled to produce and 
interest of legacy... 393, 394 


residuary 393; 394 
interest on wee 304 
to attesting witness |. -. 642 
construction of, . . 643 
(see ‘ will," ‘' charity,” “exe- 
cutor,” ' epacy. ”) 
Betting— 

law as to ss .-- 268 
commission agent .. 268 
lottery account -. 268 

268 


on joint account us 
(see ' gambling,” we wager. ") 


Bidder— : 
at auction-sale see 572 
(see ‘' sale,” “ auction. os 
Bigamy— 
with adultery Ste 196 
connivance at 196, 197 
offence of . 417 
Bill of Hxchange— 
negligent dealing with a. 87 
circular notes -_ ee. 88 
alterations of 89, 109 
cheques OI, 92, 93 


drawn hy agent i08 wee OF 
inland or foreign 94; 95, 113 
summary suiton .., 95, 96 
joinder of parties in suitson ... 96 
limitation to suits on, 96, 97 
nature and requisites of, 97, 98 
acceptance of «98, LOO, LOT 
liability of acceptor of 99 
presentment of, foracceptance, 99, too 
negotiation of ae OL, 102 
indorsement of 102, 103, 104 
liability of uEe on, 103 
for aecommodation ove TOS 
payment of see 105, 106, 107 
maturity of ia ae 105 


INDEX. 
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Bill of Hxchange— ) 


presentment of, for payment, 106, 107 


dishonoured, 107, 108, 109, IIE 
in sets . Tog 
consideration for . Ito 
protest of TIL, IZ, 113 
duplicate see LIQ 
lost » 113 
of company se wee TZB 
giftof .., 217 
(see ‘ drawer,” “holder,” “ac- 
ceptance,” “acceptor, be 
‘‘ presentment,” ‘ negoti- 
‘able instrument.”) 
Bill of Lading— 
pledge of ves 85, a4. 
Act relating to eee ew TQ 
nature of 122, 123 


evidence of shipment 123 
title conveyed by seller of goods 


in possession of, 123, 583, 584. 
Bombay— 
ceded to the Crown vie ORE 
taken possession of ,., vee XE 
transferred to East India 
Company 6 xi, xii 
High Court at xvii, I, 2, 50 


Governor and Council of wae XX 
Civil Courts in Presidency of ...4, 5x 


inquests in Town of ae 182 
insolvency law in Town of . 317 
Small Cause Court in w 573 
Blography— 
criticism of dead person ina ... 190 
Birth— 
during marriage evidence of legi- 
timacy + 417 
day of, counted in computing age 
of a person toa - 440 
preventing, or fasiie) child to 
die after - 493 
concealment of . 494 
Blind— 
person: willof  ... . 639 


Board of Revenue— 
in Bengal the Court of Wards .., 278 
orders of, on claims to waste lands, 369 


Bond— 
administration : 28, 1x4, 116 
to keep the peace .,, 79, 634 
bail wes oe 78, 79; 114 
forfeiture of va ue 99 
deposit, instead of . we 99 
nature of a ise oo TIG 
obligor of sud soe IT4. 
obligee of > ane wee UTA 


” 
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Bond Breach— 
single... wee 114, 116 of contract of service; ie 
with penalty os aa IEG for ua 429, 430 
under seal ae on TT4 (see ‘‘ master,” “servant. ") , 
form of . 1x4. of trust .,. Sek 624, 62y 
penalty and liquidated damages criminal, of trust 4a 630, 631 
under ... sas ave FTG of warranty ia 635, 636 
how made ; - 14 | Brine 
be sesnrs paysite ments rs senc ding ot offering, to Judge .,. 146 
for unlawful consideration =... 15 u of der offering, to screen vices 
or with illegal object eee TIS 
in restraint of trade h, TIS aierng of to, or taking by public P 
or marriage EATS Ty aon Se! 
founded on past or future co- Bridge— 
habitation pics «115 causing injury to public we aap 
for performance o pu ic uty, LIS he 
stipulations in, to pay enhanced tear ai 
interest wee . TIS ues : oe ses 
limitation in suit on., . 116 civil a in i vin xxi~xxiv 
conditioned for good. conduct or ae. aw ra ae xxiv 
faithful service .., ns mG iene out of: _. security for. - 
by joint obligors 116, 162 “4 we 1 
a ae of joint ‘obligees, 116, 162 toue ccna 5 an Boa 
security, given by guardian see 276 newspapers printed ie 178, he 
Book— admunistration of property left in, 21g 
ee ae oe ue 7 (see ‘‘ administration,”’) 
of account “és 7,72 a 
cheque .. co we! BB bes bi sunest ; 
6B lo pe Ogg curopean : tnlawful detention of, 289 
Lae in pass = 88 (see “' European British sub: 
bankers ... i a. 89 ject.") 
copyright of tot «- 174 | Brother— 


see ' copyright.") 
seditious or libellous, 174, 538 
immoral or blasphemous, 174, 474,538 


fraudulent vee vow 174 
title of .., 174, 177 
annotations and additions to... I%4 
of importance ; provisions against 
suppression of... wee IFS 
of registry of copyright 175, 176 
printed in British India 178, 179 


copy of such, to be given to 


overnment bee oe 79 
criticism of oe TOL 
obscene: sale, distribution, print- 

ing of... 4741 538 
destruction of obscene or ibe 
Jous tee ae §38 
Boundary— 
ownership of road if forming 
common ae ane 284 
Breach— 
of contract and tort , xxii 


{see “ contract " and ‘tort.") 


of, the peace 79, 228, 5X3, 633, 634 

continuing: limitation - 406 

of promise of marriage aye 416 
W, HB 


share of, on intestacy, 341, 342, 343 


share of (Parsi) on intestacy, 345, 6 


Buddhist— 
administrator ua 20, rr 248 
executor 246, 248 
taking of probate by” voy 24 


marriage of: rights of property, 


293, 295 
mortgage by ane 454, 455 
law relating to transfer of pee 

perty ... one 
will of oa 160 . 638 
Building— 

prevention of ont wee tQ 
easement to Breveny é too BAX 
grant for eon BOX 
with ancient lights ; tes ony 227 


negligence in is down or 
repairing 
dangerous to safety : removal, the 


demolition, etc., of wos 474 
{see “ nuisance,”) 
passes with transfer of land ... 6ox 


Bulk— 
warranty that, equal to sample... 136 


% 43 
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Burial— . 
warrant for oo os. 183 
Burmah— . . 
Pegu and Martaban in : conquest 
f vee ave xiii 


° és 

Civil Courts in , 

Special Court of Lower, 
(see ‘* Rangoon”) 


Business — 
custom of trade 32, 187, 188 
earnings of married woman gain- 

edin ... sce wee 295 
injurious to health: nuisance: re- 

moval or suppression of we 474 
Jaw relating to partnership, 498, 499 

(see ‘' partnership.) 
public servant engaging in a 547 
agreements restraining the carry- 

ing on of oes 587, 588 
secrets : disclosure of vee 588 


wes 5 
207, 208 


trade-mark pf (see ‘‘ trade- 
mark."') 
power of retiring partner to set 
up opposition... wee 588 
sale of trade secrets -- 588 


right to use of trade name, 589, 590 

meaning of good-will of wee 590 

no right to telegraphic address... 590 

jmitation of paiticular mode of 
packing goods: injunction ... §90 
(sce '‘ trade.”) 


Buyer— 
of immoveable property: rights 
and liabilities of ... 561—563 
of goods: passing of property 
in goods sold 563-565 
when goods have become the 
property of, he must bear loss 
arising from destruction or in- 
jury... aoe » 566 
price payable by... -.. 567 
delivery to es 567, 568, 571 
insolvency of : stoppage in transit, 


. 569—571 
‘ not taking goods, or not paying 
for them. ass ove 57 
at auction sale eas ane 572 
. of goods: title conveyed to, by 
seller ... i 583, 584 
vright of, against vendor with im- 
perfect title on 585, 586 


of good-will acs wae 590 
sights of, on breach of warranty, 636 
(see ‘‘sale," ‘* seller.” 


By-law— 
definition of nese wee T17 
yauthority to make... vee XI 
mode of making... weve X17 
ave ILZ 


of clubs tae 
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Page, 
By-law— 
properties of ase a 118 
‘* ultra vires" ae wee TB 
to suppress nuisance eee 118 
limitation in suit on ose 118 
Calcutta— °* 
established anol we Xi 


High Court at xvil, 1, 2, 50 


inquests in -_ wee 182 

insolvency lawin ... on B17 

Small Cause Court in wee 573 
Calle— 

upon shares cae ove 237 

on stock and shares bequeathed, 387 
Cancellation— 

of instruments a 172, 173 
Gantonments— 

warrants of arrest in wee 438 
Carriage— 

a bailment ove w 80 

nature of bailment o: wae 80 

by land or inland navigation, 119g—rar 

dak von ree ove T2E 

by sea... oo I2T—125 

by railway wis r25~—128 

(see ‘‘ bailment," ‘‘ carrier.”) 

Oarrier— 

a bailee ... ove w. 80 

delivery to a 80, 125 

faulty goods bailed t ww» =80 


care to be taken by, 8x, r19-——122, 125 

liability of, 81, TI9—~-122, 125 

railway company a.,,, 81, I25—~rx28 
(see “‘ railway.”) 

delivery by i or 82 

expenses of: repaymentof .., 82 

delivery to, by person not en- 


titled ... eee Ba, 83 
third person claiming goods 

delivered to ae wae 83 
lien of ... . 83, 84 


deprivation of goods given to, 85, 86 
by land orinland navigation, 119—121 


common: meaning of we TIQ 
liability of common, X19, 120, 121 
Act eae soe 120, 121 
effect of delivery to... I24, 125 
criminal act of oe. vee T2I 
negligence of common ae T2E 
suits against: limitation, er, 124 


breach of trust by, rez, 125, 630, 631 


by seas. . oss se IZ] 
by sea: liability of, at common 
law vo woe T2r, 122 
exemptions by statute woos X2Z 
chartered and general ships ...'.122 
bill of lading . 122, 123 


(see '‘ bill of lading.”) 


a 
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Carrier— 
stoppage in transit: notice to, 
123, 124, 569, 560 
liability of railway as, r25—128 


Joss of or injury toanimals ... 125 

passenger's luggage... wee 125 

loss of or injury to goods, 126—~128 
(see '' railway.”) 

article of dangerous nature sent 


by vee 292 
ee a bailment.”) 
Caricature— 
defamatory ast 189, 193 
Catalogue— 
copyright 
of books printed in British India, bce 
Catholics— . 
native converts: dissolution of 
marriage eee 209 
marriage of : dispensation wee 418 
native: marriage... ese G2 
Cattle— 
of agriculturist ose +a, 92 
trespass by ww. 128, 618, 619 
right to pasture... 218, 219 
trespass by, on railway aw» 619 
Gause of Action— 
(see ‘* action.” 
Caution— 
conveyance of we Igt, 192 
daveat— 
“‘emptor” wes 156 
on opposition to grant of ase 
or administration.,. +. 522 
form of ... vee 521 
persons entitled to enter eve 52E 
Censure— 
lawful, passed in good faith 4. 192 
Central Provinces— : 
Civil Courts in et ae 28 
Certificate— 
succession 29, 246 
of warehouse-keeper. w. §=85 
of wharfinger wee wee BS 


of incorporation of company .., 132 
authorizing mortgage, lease, sale 

by judgment-debtor oon 242 
sale ave 243 
of Collector of income-tax ... 304, 
granted to pleaders and mukhtars, 395 

Cestui-que-trust— 
(see ‘‘ beneficiary,” ‘ trust,””) 


Champerty— 
and maintenanee; meaning of ,,, 129 


Page. 
Champerty— 
law of, in England and India .., 129 
fair agreement to supply funds 


» tocarryonsuit .. aus I2Q 
champertous agreement ave [29 
(see ‘‘ agreement,”) 
Chandernagore— 
settlement of Pon ie SE 
Character— 
master or cea not bound te 
give oo, ve . 43r 
Charge— 
false, of offence, made witb intent 
to injure 


+ 413 
(see ‘‘ malicious pr ‘osecution, DT 
of one of several mortgagors re- 
deeming mortgaged property, 464 


meaning of a és soe 404 
extinguishment of ... « 465 
in warrant case ae . 532 
copy of, to be given free of cost 

to accused - 533 
to be read and explained to 


accused, . 33 
entry on, by Judge of High Court, eae 
sale of one of two properties sub- 


ject to a common.,., ore 562 
Oharitable— 
purpose; trust for ... 130 


purposes; income derived from 
property solely employed for.,. 302 


societies ova woe 58K 
Charity— 
suits relating to... ove 130 
bequest to “oy 130 
cy-prés doctrine rétating tow, TBE 
association for wee 135 
societies for object of von HBX 
Charter— 
of Queen Elizabeth ,,, ver Xt 
of James I oe we Xd 
of Cromwell -_ see xi 
of Charles II , bee ee OX 


of William IIT ie 


ese XL 
of High Courts __,,, xvii, xviii 


company formed by wy 192 
Charter Party-— 

nature and meaning of aoe I24 
Chartered Ships— 

meaning of ee ee T2B 
Cheating-— 

offence of wo. 266, 495, 496 
Chemist — 

negligence of a, we 400 
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Cheque— . 
nature of «. 87, 88, 91, 92 
crossed sez QO, 92, 93, 102 
book v «88 


alteration of es 89, 90, 92, 109 
non-apparent crossing of, 89, 99, 92 


liability of banker on see OB 
presentment of _... 92, 106 
forged indorsement on we 92 
crossing after issue ... ses 
payment of crossed, in and out of 

due course ae we 93 
‘not negotiable”... ae 93 
signed by agent =. we 4 
negotiation of ee «ee TOL 
indorsementof ... 102, 103 


liability oflegal representative on, 103 


payment of 105, 106, 107 
dishonoured, 107, 108, 109, III 
consideration for... IIO, IIL 


gift of oy: ses 217 
right of surviving partner todraw, §03 
(see “bank,” “* bankers,” 


“ negotiable instrument.”) 


Ohief— 
suit against ruling ... “a 46 
minor; suits by or against wee 446 


Ohild—. 


correction of xxiii, 69 


taking away of, by husband... 199 
cruelty to ase we 199 
settlements on aes 204, 206 
custody of 206, 207, 494 


maintenanceand education of, 206,207 
of native converts ... s+ 209 


of -Parsis oes see QUI 

domicile of legitimate « 2E4 

posthumous see wee OIG. 

illegitimate oo o 214 
(see “ illegitimate child.") 

hours of work of, in factory... 256 


claims of parents to guardianship 


Of ww oo 274, 494 
order for maintenance of, 299, 300 
enforcement of maintenance 

order... any see 300 
share of, on intestacy, 341-344, 


share of, on intestacy (Parsi), 345, 346 
may enforce covenant in marriage 
gettlement for his or her bene- 
fit +. sis vee 416 
criminal liability of ... 442, 484 
evidence of ee we GOK 
act done in gdgod faith for benefit 
of (criminal\law) ... oo 4 
exposure and \abandonment of, 493 
injury to unbOrn, ass ase 493 
{see ‘ minors") 


INDEX. 


Chose— aig 
in action : meaning of x8 
in possession : meaning of me 18 

(see *‘ actionable claim.”} 

Christian— 
religion... * «a. 195, 202—20, 
Marriage, 195, 418, pears 


converts (native), 208, 209, 421, q22 


Marriage Act ar 41 

native: marriage of, 42%, de 
Ohristianity— 

conversion ta ave 


oe IQS 
195, 196 
208, 209 


renunciation of ... 
native converts to ... 
Ohurch— 
damage to, defilement of, disturb- 
ance in, etc. a 
(see ‘religion |“ religious,”} an 


Cireuity of Action— 
circuity of action .. - 
(see ‘* action."’) oe 


Circular Notes— 


meaning of at 88, 8g 
Civil— 
law in India cae xxii, xxii 
procedure : law of ... xxi, ae 
(see ‘‘action.”) 
wrongs one xxil—~—xxi 
(see ‘ torts.) a 
trespass vee woe OTB 
Citation— 
in administration and probate 
proceedings oom ve G2E 
Olaim— 
statements of ase ue oT 
relinquishment of portion of ... 8 
actionable eve 18, 1 
assignment of ove 18, 4 
liqhility of trqnsferee of as 19 
to attachment ton 


to possession of property attach- 

ed or taken in execution, 75, 243 
to waste lands see ++ 309 
adverse, by two or more person: 

to the same property or thing, 336 
for salary and pension see 507 
by-stranger to goods distrained, 578 
actionable; what passes with 

transfer of ies “ae GOK 


Olerk— a 
of company ; wages we I 
defrauding employer, 159, re 
(see “master,” * servant,” 
‘employer, ‘‘ service”) - 
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Chent— 
agreement with... vs 396 
attorney, etc., for ,.. 97, 398 


legal practitioner’ 's power to bind) 398 


dealings with or 398, 399 
communications by..* 399, 400 
(see ‘' legal practitioner.") 

Glubs— 

by-laws of Pm eee T17 

members of « TI7 

expulsion of members of vey 117 

committees of eas 5.. 117 
Ooasts— 

sea around ace vee 558 
Ooachman-- 

liability of master for acts of, 432, 433 
Oode— 

Civil Procedure... xxi, r—18 

Penal eee XXIV, 483—497 

Criminal Procedure, xxiv, 525—549 
Sodicil— 


discovered after grant of pro- 
bate; separate probate of .., 522 


revival of revoked will by woe 643 
(see '' will, 
Ooercion— 
contract caused by .. 153, 154 


distinguished from duress vee 154 


remedies against... we 165 

moral ,., ws 199 

marriage obtained by see 203 

will made under ,., 639, 640 
Co-habitation— 


Serecent on account of past or 
futur 159 
by deceitfully inducing belief of 


lawful marriage ... ove 4I7 
Collector— 
Collector oi ae XXi 
Assistant in ae XXL 
Sub ae wee XXE 
execution of decrees ‘by vee 244 


authority of, in regard to claims 
to waste lands... ae 369 
protection of, for judicial act ... 542 


land acquisition " ... sve 057 
Collusion— 

in divorce suit Per 198, 202 
Commission— 

of Administrator-Gener al go 

giving or receiving, by pleaders 

or mukhtars tex 3 
attorney giving or receiving .., 396 


trustee, agent, partner, director, 
manager, etc., not allowed to 
take ... rn wee 628 
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Commission— 
or reduction of price obtained 
. by servants ae wo» 63% 
Commitment— 


to the High Court or Sessions ... 533 

when accused to be admitted to 
bail. « 534 

can only” ‘be quashed by High 
Court and on point of law ., 534 


Committal— 
or imprisonment of person refus- 
ing to answer or produce docu- 


ment in Small Cause Court .., 579 
Committee— 

of clubs ose TNF 

of lunatic ; powels of 40, 41% 


Common Object— 
explained (unlawful assembly),... 634 


Communication—, 
privileged aes was 193 
confidential sae we 193 
during marriage tre 300 


professional and confidential, 399) 400 


confidential, between legal, ad- 
viser and client... » 400 

made in good faith .,. A 1. 485 
Commutation— 

of sentence st wee 596 
Company— 

East India ie ow XE 

United East India... one Xi 

monopoly of East India ve Xi 


transfer of Government from EB, I. 


Company to Crown, xiii 543 
place of business of a re: } 
arbitration by 6x, 140 

(see ‘ arbitration.) 
banking ., 89, 498 
removal of director of soy ITI 
registration of aca son 192 
mode of forming ... vow 132 
incorporation of .., ree 132 
memorandum of association of, 

132, 133 
promoter of aay eae 132 
projector of see 132 
articles of association ‘of, 133, 

134, T4r 
registrar of joint-stock ws 133 
limited by guarantee vee 134 
by shares sae ves 134 
unlimited vee 134 
liability of members of obs » 134 
definition of '‘ member" we 13g 
acquisition of membership... 1 36 
stock j in., ‘ai vee 13 
share in .., aae 135, 13) 
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Page. Page, 
Company— Compiainant— 
not for profit awe 135 withdrawal of complaint by ... 53 
contract to take share i in, 135, 136 absence of + 532 
allotment of share in eee 136 execution of bond by” » 534 
transfer of shate or interest in .., 136 compounding of offences, 535 55 
ulivra vires” és Bee icy A expenses of 
contracts by 137, 138 payment of expenses or cont. 
negotiable instruments of wa 198 pensation out of fine ‘ 
liquidator - 138 may be ordered to pay com. 
iability of members. ‘on winding pensation for groundless arrest, 539 
up ows on 138, 139 Complaint— 

directs 139, 140 
special resolution of — vee T4T eae ae orwarrant, sag 
prospectus ns pee frivolous or vexatious ao 
winding up of I4I—144 J 539, $40 
under Acts xix of 2857 and vii of Compounding— 

1860 144, 145 of offences 535, $36, 655 
priority of debts of .. wee 145 of debts due to creditors we 629 
servants of T45 
specific performance obtainable Sompromise— 

by - . 169 of suit vee ow. 12 
and against Om oes +. 170 {see **action.") 
defamation ofa... wee T9O famil oe 168 
return of income-tax i ese 303 of suit on behalf of minor oe 445 
profits of +++ 304 | Concealment— 

Statement by insurance : sey 33E of birth sae se 494 
insurance; notice to, o assign- 

ment of policy... 332 | Concubinage— 
acquisition of land by, 367, 661 agreement for future ee 159 

Compengation— ; ee : ee 
forwrongtoimmovenbleproperty, 2 : ' 
for wrongs to pesos or move- Lar ceag ot eer erty, 604, 605 

ables es A (see ‘ transfer."’) 

i et og arrest .. «. 63 | Gondonation— 
or assault s+ 70 of conjugal offence, 196, x 2, 
for improper attachment we 92 hi ngiped Serene are 
for unauthorized use of goods Conduct— 

bailed 38 wo. 8x unprofessional, of pleader or 
to holder of bill... we 98 mukhtar eee os 395 
by acceptor of bill . 99 | Confidential— 
for dishonour of note, bill, or communication a 193, 400 
fi bien —_ communication between legal 

or breach of contract, 1X4, 165, ei adviser and client,.. va 400 
by railway company, 125, 126, 127 | Confinement— 

by delinquent directors ses I40 warrant for search of person in 

on rescission of contract ves IZLE wrongful a. = 282, ah 528 
for disturbance of easement, 228, 229 wrongful, and restraint 

for defect of title on exchange, 235 (see wrongful confinement," 

for groundless arrest 539 wrongful restraint,”) 

payable to defendant in Small search for person in vee 647 

Cause Court sue + 576 . 
for breach of trust ... ... 625 | Conjugal rights— 
inland acquisition cases, 658—660 restitution of, 203, 204, 208, 2To 

Complainant— (sce “restitution of conjugal 
not to be subjected to restraint rights.” 

by police . . §28 | Connivance— 
examination of: summons, war- at adultery, 196, 197, 201, 202, 

rant ass + one 529 2x0, 418 
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Consanguinity — Contract— 

definition of ove ae 338 foreign ... a 190, 403 
lineal =. es as. 338 définition of 1 150, 15k 
collateral an wes 338 “proposal a vee I§E 
table of ... see wee 339 acceptance we I51, 152 
’ revocation aes IGE 
Consent— by letter or telegr: am, ISI, 15S 
free, to contract... 153, 154 agreement which is a wee 192 
= in writing 152 
si cere wee 32 persons competent to make, I 52, 153 

for negotiable instrument —... £10 by person of unsound mind, 153, 
unlawful 11S) 157, 158 408, 409 
agreements without, 758, 159 of minor vee 153, 440, 441 
inadequacy of oes wee 159 by a drunken person we 153 
grossly inadequate ... wes 170 free consent “ 153) 154 
license granted for ... w+» 220 yolgnnis oe 153) yee 

voi vee ene £ 
Consignment— F fraud... ve 183) 156) 265 
(sec ‘‘delivery,” ‘‘sale, misrepresentation 153) 185 
“* goods.”) made under coercion 154 
Consolidation—~ or undue influence, 154, 155, 308 A 
—400, 62! 

SF uOrEnER a a or mistake i va 187 
Constitution— unlawful consideration of, 157, 158 
Indian ... os vee XX unlawful object of . 157, 158 
— immoral .. ce 158, 159 
aa ral Re ") 87 injuring third parties, 159, 160 

( = one performance of, 160, 161, 162, 
Contempt— 163, 164 
of arbitrator or umpire aos, 158 death before performance of .., 160 
of Court we 246, 147, 578 lability of representatives, 160, 164 
nature of the offence one 146 rescission of we = TG6X, I7L, 172 
remedies for vee 146 joint promiscs “it x61, 162 
of authority of public servant, tender .., ee vee L6E 
147-—149, 846 quasi, aon TOR 
procedure in certain cases of ... 148 remedies in respect of . 165 
powers of Judgesand Magistrates, 149 specific performance of, 65-17% 


Contingent interest — 


of legatee ; meaning of + 383 
created on transfer of property 
meaning of eee « 603 
* Contract— 
Hindu and Mahomedan law of, 
xiv, xv, 150 
breach of, and tort... woe XXMi 
(see ‘ tort.”} 
law of, inIndia .., xviii, 150 
suits arising out of .,, “ag 2 
thri ough agent oan 32, 41 
(see ‘‘ agent.”') 
implied, by banker ... a. 87 
breach of: damages, 14, 165, 172 
as to practice as surgeon eee II4 
with Government ... ave TLS 
by carrier oon ver E20 
to take shares ou 135, 136 
ultra vires Sie ae 137 
by company is T37. 138 
usage and custom in one ISO 


to transfer immoveable property, 167 


compensation for breach of .,, 17% 
relating to libellous or immoral 
publication oes « 178 
trade usage imported into, 187, 188 
easement acquired by ver BQ 
relating to servient heritage ... 224 
donee incompetent to . 27k 
breach of, in horse oe trans: 
actions sry 289 
competency of woman to aaa 207° 
of guarantee ide wee 908 
of indemnity, what i is ese 908 


(see ‘indemnity, 
injunction to restrain breach of, 314 
(see ‘‘injunction.") 
of life insurance: nature of ... 326 
marine and fire insurance: na- 
ture of ven 338 
(see ‘ insurance, nf" 
foreign : limitation in suits on ... 403 
continuing breach of: limitation, 406 
by person of unsound mind ... 408 
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Contract— Copyright— 
breach of promise of marriage, 416 suit for intriperaor of; limita- 
of service: no stints perior- tion .., 1975, 177 

mance of . 435 provisions against suppression of 
of service 425—432 books of importance ane TPS 
of ne damages. for breach duration of , $e wee IFS 
« 429 in selection of poems wee IIS 
wronghihy procuring a servant or assignment of te 175, 176 
employé to break his 43 book of registry of . 175, 176 
gab of, by employe: punish rights as to titles... vee 197 
+ 433 registration of 176, 178 
of "apprenticeship oo 435 of reviews and periodicals we 197 
with minor : voidable by minor, piratical copies . 178 
440, 441 effect of registration . 178 
ratification of, by minor after contracts relating to libellous or 
majority + 441 immoral publications ove 178 
implied, by mortgag or aes 452 of designs 179-18 
(see '' mortgage,’ f (see ‘ designs, "- 
ofsale ,,, 559° -572 | Go-respondent— 
for ae of paar property, 559 to divorce suit sae 196, 210 
ee ' sale 
property acquired with notice of coats payable by 4 a a 
existing ase 628, 629 | Coroner— 
jurisdiction of eae .. 182 

Contractor— inquest by a 182, 183 
independent, not aservant ... 432 jury of wy 192 

Contribution— warrants. issuable by” ace 183 
none between wrong-doers ... xxiv | Corporations— 
suit for ek sev 237 place of business of sen 58 
to mortgage debt .,, 459, 460° suits against, for malicious prose- 
suit for, by co-trustee +e. 629 cution » 44 

Convenience— gc crkenoiys of public duties of, 
public ; offences affecting, 473, 474 y High Court... vr 545 

(see " nuisanee,' ‘) a or 
in suit AUPCY — eae oy oT 

Rony acte luti f ; (see i penipet.t ?) 4 

aah issolution Ne marriage of suits and applications ww 16 
and re-marrlage ot, 208, 209 execution of order relating to ,.. 16 

Conveyance interest on ace we 16 
decree for execution of wee 239 security for, — 16, 17, 53: 55, 96 
execution of, by seller wee 500 Fei at oe) 

of appeals oe of 

Conviction— in summary suit 4, bie 3 
appeal against te oo 536 in matrimonial suits, 204, 205, 
or acquittal bar to aaa trial... 536 207, 209, 210, 
abatement of appeal s+ 537 of plaintiff in interpleader suit, 337 

Co-owners— should be stated in decree » 356 
transfer of property by, 608, 609 of ; — subsequent to 

decree, 

Copyright— and fees in Presidency Small 
infringement of, xiii, 175, 176, 177 Cause Court oe 578, 599 
meaning of vee 174s 175 in land acquisition cases se 660 
of pamphlet aes wee 194, 
of letter-press Ae ] 174 | Go-sureties— 
of music oe 174 private agreement between see 309 
of maps, charts and plans. 174 contribution between ve BUT 
of catalogues (see “‘ surety.”) 
qualities required in copyright Co-trustee— 

work ~ 194 liability of, on breach of trust, 624,625 


Heats in unpublished works, 174, 195 


cannotact singly ... vee 626 
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o-trustee— Creditor— 
joining in receipt... «+ 626 administration granted to, 22, 23, 25 
death of one . . 627 of depositor in savings bank ... go 
limitation in suit by, against ‘agreement in fraud of wes 57 


estate of deceased trustee: con- 


tribution a +. 629 
‘Council— 
legal member of ,,, ae XIX 
of India,,, “ie wee XX 
Supreme gi RE 
Supreme legislative ... xix, XX 
Provincial ave xix,-xx, xxi 
ounsel— 
privileges of ‘a vee TOL 
words spoken by see 193 
duties of ee 395—400 
(see “barrister,” “legal 
practitioner.”’) 
Counterfeit— 
meaning of 595 
trade or property mark; use of. te : 595 
Oourt— 
representation in, byagent ,.. 43 
report of proceedings i in sss 1QO 
appointment of guardian by, ... 272 
of wards 277 
contempt of (see “Contempt 
application to, in respect of 
patents we 354 


power of ; lunacy proceedings ws GIO 
inferior ; enforcement of public 


duties of cay S445 545 
(see ' Courts,") 
Courts— 
history of the -  ,., xifi—xviii 
Mayor. on XH, 525, 526 
ayors ee xui, xiv 
Provincial ns xiv, xvi, xvii 
Supreme ss xiv, xv 
Recorders’ Bis Le xiv 


of Requests ay XIV, XV, 5, 873 


Small Cause ‘uae XV) 573, 579 
Sudder and Mofussil wa XV 
Ecclesiastical ie oe XV 
Admiralty aa oe XV 
High xvii, ET, 2, 50, 526 
in Punjab ove xviii, 208 
Civil si Ty 2-5) 50, SE 
in Bengal Presidency, 3) 4, 50 


in the Presidencies of Madras 


and Bomba: oe 4: 5, SE 
Appellate Civil ay 50, 52 
Covenant— 
for quict enjoyment ae 371 
for title ... ws 560 


in restraint of trade” 


may call on legatee to refund ... 254 

petition by, for adjudication es 
debtor (non-trader) 

petition by, for i or? 


trader + 318 
undue preference to. se 319 
of insolvent may appoint special 

assignee . 320 
appeal by, against order of Insol- 

vency Court oie 
not mentioned in’ insolvent's 

schedule oe - 323 
legacy to *. 382 
joint, under legal disability sey 402 
effect of payment in part to... 406 


release of debt by one of several 
joint creditors to injury ier 


others, 
secret arrangement by, with * 
debtor to tee 629 
Crew— 
of vessel: negligence: liability 
of owners on 469, 470 
Crime— 
(see ‘* offences") 
Criminal— " 
Courts 7 i, 525—527 
(= ‘* prosecution, i * 
forci 1 xxii, 69, 7o 
law th British India, ne yew XXIV 
act of agent : sy» 40 
negligence in respect of an ani- 
ma oon 48, 213 
misappropriation .., 83, 495 
act of servant ey vee 432 
liability of children .,, 442, 484 
negligence oe ove 474 
procedure “ ove 525 
(see prosecution,”) 
trespass 612, 6t3 


breach of trust, 624, 625, 630, 631 


Criminal Law— : 
in British India = ,., + XXIV 
mistake of fact and mistake of 

law tee 483 
explanation of ‘ good faith” ... 433 
justification in we 
no offence if harm caused is slight, 484 
when intoxication good defence, 484 
accident or misfortune ae 484 
act committed under threats or 


compulsion wee 484 
acts of child under seven ene 484 
absence of criminal intention .,. 484 
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Oriminal Law— Dak— 
right of private defence, 485, 486, carriage ove we. T2E 
appeal 487. pa 489 Damage~— 
see “* offences,” © T orossautten'” 37 sae eronets act ... xxii, xxiv 


Oriticism— 
of dead person vee tee IQG 
of public servant... + 190 
touching a public question see) 190 


of atdecided case ... 190, I9I 
of a public performance wes AQT 
of book ., vee IQT 
(see "! defamation. " 
Orossing—~ 
of cheque aes 92, 93 
general .,, see wee 92 
Special .., oe «ve! 98 
non-apparent ve awe 93 
{see ‘* cheque,”’) 
Crown— 
share of, on intestacy van BAY 
Cruelty— 
to animal 47, 48 
must be pleaded in “divorce suit, 196 
adultery with ‘one we 196 
to wife : meaning of, 198—200 


a ground for judicial separation, 
202, 209 
Culpable Homicide— 
and mut der; distinction between, 491 


Ourator— 
in case of succession ene 347 
Custody— 
of children w- 206, 207, 494 
(see '' guardian.") 
of lunatic se 207, 410-412 
Custom— 
of trade ae G2, 187, 188 
nature and history of, 186, 187 
and usage ase 186-188 
construction of —.., we 187 
of single family .., ov 187 
immoral ass wr 187 
requisites of ste «» 187 
how proved a «.. 187 


acquisition of easements by, 219, 282 
(see ‘ usage of trade.”) 


Customer— 
and banker wae we 87 
(see ‘* banker.”) 
Customs— 
bond... one yor TTS 
Sea, Act... am ae 593 
Cy-pres— 
doctrine ... Ke oe T3Z 


(see ‘* charity.) 


XX 
(see ‘torts #" « contribution. ny 
arising out of acts authorized by 
statute xxii 
from breach of contract, LI4, 165, 17k 
(see ‘‘ Contract.") 
to servient tenement... 228, 226 
from disturbance of easement, 228, 229 
(see ‘‘ damages,"’) 


Damages— 
for assault age «ne 70 
right to sue for Si sua 9S 
Hquidated, and penalty son TIA 
for breach of contract 165, 166 
liquidation of 170, 17X 
for libel 193, 194 


in suit for judicial separation tes 204, 
or divorce aes 204, 
for death by actionable WIONg ... 252 
for certain wrongs committed in 

lifetime of deceased sen 252 
for improper issue of injunction, 314 
for bieach of contract of service, q2g 
for wrongful refusal to ae 


goods .. . 57x 

for not delivering goods sold ee 

for breach of trust ... 625 
Daughter— 


share of, on intestacy, 341344, 
shareof, on intestacy (Parsis), 345-347 


Deaf— 
dumb or blind persons; will of, 639 
Death— ce 
of plaintiff wes one «13 
of defendant ee oe =I3 
of principal eae we 30 
of arbitrator ose a» =58 
of proposer to contract I52 


enquiry into cause of, by Coroner, 1Ba 


and by Magistrate .., 183—185 
caused by an animal wee 183 
gift made in contemplation of, 
216, 217, a7 
proof of (insurance) ve 329 


effect of (limitation) ess 4O4 
terminates contract of service ... 425 


of master of apprentice vee 436 

of military man on service... 439 

of next friend of minor one 444 

caused by negligence eee 470 

caused on provocation vane 492 
(see '* homioide."’) 

of partner a6 au SOR 
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Death— Deceit— 
of executor after grant of oe 519 meaning of ay 15s, 266 
of person who has been fined . pat 
of co-trustee 
of legatee: vesting ‘of legacy . ee 
of one of two or more joint 
legatees 645 
of legatee before testator, 644, 645 
Debts— 
mortgaged 18, 466 
domicile in relation to payment 
of “ae pr BES 
gift subject to oe +. B17 
Hability of wife for, contracted 
after marriage . 295 
contracted before marriage: ‘ 
29 


liability of wife for oe 
, of wife ; liability of husband for, ae 
of woman living with man as 


his wife 297 
fraudulently contacted by insol- 
vent ase + 319 
due to insolvent soe 32E 
when interest on, ve be re- 
cavered + 334 
acknowledgment of” + 405 
barred ; promise to pay: limita- 
tion . 406 


effect of part payment and pay- 
ment of interest: limitation, 406 


Regimental Debts Act see 439 
partnership see 504 
what passes with transfer of . 604 


compounding of, by creditors ; 


secrct arrangement by one 
creditor Sie wes 629 
Debtor— 


adjudication of, by creditor, 317, 318 
(see ‘‘insolvency.”) 
vatesim order for aac of, 


from arrest . 319 
effect of payment ‘in part by: 

limitation see 406 
becoming lunatic: insolvency | + 409 


Judgment : discharge of, on Sectl- 


rity. (Presidency Small Cause 
Court)... . 576 
secret arrangement ‘by creditor 
with ge .. 629 
Deceased persou— 
right of suit in favor of . 247 
right of suit against sae B47 
suits in respect of wrongs com- 
mitted during lifetime of + 25 
compensation for death by action- 
able wrong et 250, 251 
intestacy of 34I—344. 
intestacy of ( Parsi) |, 345—~—347 


(see “* death.*’) 


ig 


(see “ fraud.”) 
as to position or circumstances of 


party to marriage... ese 203 

Decency— 

offences affecting public we 473 
Declaratory decree — 

effect of ow 358 

when, may be obtained vee 358 
Declaratory suit — 

who may bring oe » 358 
Decree— 

ex-parte ave ow. 10 

meaning of tx, 236, 356 

for payment of money, II, 12 

certified copy of . oe 12 

for payment by instalments, 12, 75 


in accordance with agreement, 


compromise, or gntisfaction ... 12 


holder ... 12, 237, 240, 245 
against female defendant we TQ 
in case of proceedings by agree- 
ment . we 18 
execution of, during appeal 52 
inability to pay amount of =... 64 
refusal to pay amount of, or to 
obey ... 64, 236 
against public officer, 66, 544 
attachment in execution of 4. 72 
for money : sax 7, 238 
in summary suits... 95, 96 
of divorce 197, 198 
of nullity of mat riage see 203 
of judicial separation y» 203 
for restitution of conjugal rights, 
2043 239 
nature of a rn 236, 356 


enforcement of we 236, 238-—240 
{see ‘‘execution.”) 


assignment of ia aes 237 
transferee of oer 237 
for mesne profits .. + 238 
for specific moyeables eee 239 


for recovery of wives aoe 239 
for specific performance vee 239 
for execution of conveyances .., 239 
for endorsement of negotiable 


instrument +» 239 
for immoveable proper ty, 230, 240 
for partition of sharo "vee 240 
for separation of share wee 240: 
payment under ioe 240, 24% 
sales in execution of e+ 242 


postponement of sale of immave- 
ble property in execution of ... 24 

what Courts may order sale of 
land in execution of ab. 24% 
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Decree— : Defamation— 
resistance to execution of: aaa opinion respecting conduct of 
cedure any person touching any pub- 
person dispossessed “of epee lic question 190 
in execution of ... 243 reports of proceedings of Courts 
powers of bailiff in execution of, 244 of Justice, ie - 190 
resistance to purchaser of proper- opinion respecting merits of any 
ty sold in execution of cee 2g decided case tre 190, I9T 
execution of, by Collector 244 opinion respecting merits of a 
of Appellate Court : execution of, 244 public performance see IQT 
resistance to bailiff in execution censure ... os IOT 
of on ave 244 preference of accusation ses IQT 
for interest “” ae 334 imputation for protection of in- 
rate of interest upon oe 334 terests of person Spelling it, or 
should state costs .., we 356 for the public good ToT 
what is a one as 356 conveyance of caution in good 
(see ‘‘ judgment.") faith .,. Igl, 192 
declaratory » 358 communications regarding char 
fraudulently obtained for sum racter of servants, etc. as TQ2 
not due wee 404 punishment for an ae 192 
fraudulently suffered, for a sum civil wrong of vee IQ2 
not due Se . 44 {see “libel,” “ slander.’ a) 
in foreclosure suit .., : .) q6o Jiability of minor for, 447, 4q2 


in suit for sale of mortgaged pro- 
perty ... . 46% 

in suit for redemption of mort- 
gage .., 

costs of mortgagee "subsequent 
to 


rr 


against Government’ or public 


Officer: execution... . 544 
Decree-holder— 
meaning of en ay 12 
(see “ decree.’’) 
Deed— 
under seal os 159 
execution of fraudulent . 496 
compulsory registration of +e 552 


optional registration of, 552) 553 
time of presentation of, for regis- 


tration 
who must present ‘for registra- 
tion «a. 
effect of registration and non- 
registration of —.. 555) 556 
(see ‘' registration, Hy 
Defamation— 
defamation. eee 189—194 
nature of a vee 189 
remedy against as ve. 189 
offence of we 189, I90—192 
of deceaged person .., se 190 
of collection of persons see 190 
of companies and associations ... 190 


exceptions to definition of 
offence 19O—I92 
dmputation for the public good,., 190 

opinion respecting conduct of 
public servant .,, eve 1QO 


order for destruction of defama- 


tory matter vee 538 
of goods of tradesman vee 589. 
Defaulting—- 
purchaser; re-sale by seller 44, 572 
Defect— 
of title in exchange: right of 
party .. 235, 585 
latent : seller when not a os 
sible for ae 289, 636 
Defence— 
private .. 


xxiv, 69, 485—487 
see ‘' private defence.") 
; 


mistake (criminal law) eee 483, 
good faith (criminal law) . 483 
accident o misfortune {criminal 

Jaw) ... we 484. 
justification, {criminal law) 484. 
slightness of injury, (criminal Taw) 484 
of the hady, right of, (486, 487 
of property, right of, 488, 489 
provocation (criminal law) 492 
private, right of, against act of 

public servant ,,. vee 547 


Defendant— 
directed to appear in person .,, 8 
more than one 3,9 
appearing on behalf of co-defen- 


dants ow «=<TO 
ex-parte decree against we «<TO 
appearance of, only ow. 10 
cee by, in satisfaction of 
claim - ee we 3 
death of ave ae 13 
marriage of female... we 13 


INDEX. 
Page. Pages 

Defendant— Deposit— 
decree against female a. 3 in Court of trust property pend- 
tosummary suit .. ing suit ae va. Gag. 
effect of substituting or adding Depositions— 

new : limitation of witnesses : summary trial 
minor: guardian ad Zfeme of, ei copies of y Wial ++ 533 
compensation payablé to, in Pre- P oa s+ 539 
sidency Small Cause Court ... 576 Dene k, 

Delivery— in savings bank, | a1 90 9X 
to bailee oun a. 80 (see ‘dep osit, ) . 
order for .. 85 | Deserter— 
of negotiable instrument . IOt European wee 234. 
to carrier "14. 124 application of effects of ass 439 
essential to donatio mortis causa, Desertion—- 

216, 817 of wife 196, 200, gor 
, : a hes 

ot popey in occupation of ~~ adultery wit = ii 
compulsory, of propert . 512 meaning 0 200, 201 
a Bai tof En pe hth ees a ground for separation tee 203 

of goods after sale ... 567, 568 | Designs— 
what constitutes 567 568 meaning of aaa wee I79 
place of see . 568 copyright of wy 179, 180 

y 79: 

application for, when necessary 568 registration of 179 
tas articlestobemarked “register ed, " y80 

Ppeymenton sa wag | Muah abibtng unregistered, 

bias 18a 

Demurrage— smut for infringement of copy- 
meaning of ive as 124 vegan sea tes se xo 

180, 1 

Denomination— mutation of Aames in and recti- ; 
sale of goods under: warranty ... 635 fication of register of, 180, 18% 

Deposit— meaning of ‘‘ proprietor" of .,, 18 
by defendant in satisfaction of Destruction— 

claim ... a. 13 of dog eee vee 212 
in case of civil arrest 63 of documents nee 480, 497 
instead of recognizance or bond, 79 of place of worship or ected 
is a bailment a «80 object 
faulty goods given in ve 80 of unclaimed documents in re- 
lability of depositary we 82 gistration office .., » 556 
by person not entitled .. 82 of goods after sale: buyer must 
increase or profit from goods i in, 82 bear loss arising from, » §66 
expenses of depositary «. 82 | Detention— 
return of goods given in wo. 82 illegal: remedies against by 
third person claiming goods i in... 83 habeas corpus, civil action, av 
suit against depositary: limitation, te indictment ‘ 9, 280 
deprivation of goods in, 85, 8 unlawful, of European Brioche 

see ' bailment,’”) subject adn 
with banker , ory ss 87 order for production ‘of women in 
receipts ... see a 87 unlawful 28r 
fixed a. oe 87 of goods : liability of minor for... 4a 
with Government Savings Bank 19% gt feos ‘wrongful confinement Ci 
belonging to minor ot OT “ wrongful restraint, yee has 
Mexia tak to peace we OF beas corpus,") 

elonging to married woman ... .9I 
of money to abide wager: re- . D Hive hie hye 

covery of wa 269 y administrator or executor, 21, 246 
in cout of money due on mort- Dewanny— . 

gag w. 460 over Bengal, Behar & Orissa, xv, xvi 
of wills with registrar wn 555 Sudder Adawiut wa we XL 
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Page. 
‘Director — 
of company we IL, 139, 140 
yemoval of a ‘ove 117 
liability of on on. 340 
authority of ite ae 140 
delinquent ae. 140 
profit made by: fiduciary ee 
tion of ise , 628 
Disaffection— 
exgiting ees . 489 
Discharge— 
of insolvent oe ove 319 
final, of trader in insolvency 320 


procedure in making final order of, 320 

final, of non-trader ; SEY: 
effect of order of .. * 
(see ‘* insolvency. : 

of next fnend or guardian ad 


. 320 


dite... oie we 443 
of accused ve 532, 532 533 
Disclosure— . 
of official secréis 546 
of trade secrets, secrets of title, 
or other important secrets .., 588 
injunction against ... 588, 589 
Disease— , 
unlawful and negligent act likely 
to spread os ws 473 
Dishonour— 
holder after vee ae. TO4 


of bill, note, or cheque, 107, 108, LIZ 
notice of 107, 108 
requisites of notice of 108, 109 
effect of notice of .., see 108 


when no Notice of, necessary ... 109 
compensation for... ace EEE 
protest for ww. XII, II2, 113 
Dismissal— 
from service ; wrongful, 426, 429 
from service : grounds of see 430 
Dispaupering— 
(see ‘' pauper.") 
Dispute— 


concerning easements: breach of 
the peace: procedure . 228 
about land: breach of the peace: 
procedure... toe 513 


Dissolution— 

of partnership : rule as to see 503 

of partnership : when Court may 
order . + 504 

of eons by consent ; wind- 
up see 50S 

rights and liabilities of partners 
after .,. wee SOS 

of partnership: notice to be given 
tocustomers «a, ase SOS 


INDEX. 


Page, 
Dissolution— 
adjustment of accounts after 
face ‘' partnership.) 


Distraint— 
iu Presidency Small Cause Courts, 


was SOS 


577) 578 
claim to goods scized by stranger, 578 
(see ‘‘ distress,” 


Distress— 

no, for rent after vesting order .., 
removal by tenant of furniture to 
avoid 496, 497 

in Pfesidency Small Cause Cour: 
577) 578 
property which may be seized ... 578 
claim to goods seized by stranger, 578 

application to discharge or sus- 


ger 


pend warrant «+ 578 
Distribution— 
of estate on intestacy, 341—347 
District-~ 


property situate in more than one, 3 
judge (see '‘ Judge.” 
Disturbance— 


of easement w. xxiii, 228, 229 


injunction against .., wes 229 
from nuisance nee coe 491 
Dividend— 
on assets of insolvent 319 
apportionment of, on transfer... 606 
Divorce— 
threatening petitioner for oe T47 
English and Indian law of —... 195 
jurisdiction to grant + 195 
petition by husband, 195, 197 
petition by wife ve 195, 196, 197 
co-respondent aoe 196. 
grounds for ove 195, 195 
aid and connivance,,, 196, 201, 202 
condonation ase 196, 202 
intervention. ae soe 197 
decree of ay 198 
“‘eruelty :” meaning of, 198—200 
‘' desertion :’ ne, of, 200, zor 
collusion vos 202 
damages in suit for |. 204, 205 
costs eae vee 204, 205 
alimony ... ies 205, 206 
settlements ++ 206 
custody of children... 206, 207 
re-marriage eee ver 207 
age of majority + 44a 
proceedings: evidence of hus- 
band or wifein ,., vee 48L 
Dock— 


warrant <0s vate BS 
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Page. Page. 
Doctor— Doz— . 
undue influence by ... 15%, 400 meaning of *‘ scienter” se BID 
negligence of see 400 negligence in keeping . are 
acts done by (criminal law) , 485 | °* destruction of 212 
(see “ medical practitioner,’ t 
" surgeon.,”) . 
Document — 
relied on in suit  ... oa 
production of, in suit me 7 


shop and other books wee, 
failure to produce - 66, 147 
in keeping of registrar of com- 


panies, 144 
destruction of,to prevent produc- 

tion as evidence ... . 480 
destruction of, or injury to 497 


registration of, when compulsory, 55r 
optional registration of, 552, 553 
time of presentation of, for regis- 
tration + 553 
who must,present! for} registration, 554. 
effect of registration and non-re- 


gistration 555) 556 
(see ‘* registration’ ') 
Domestic— 
servants 426—429 
service : law regulating, 426, 427 


service ; rights and liabilities inci- 


dental to aes 427, 428 
Domicile— ° 

definition of cue woe 24 
acquisition of ose ae 214 
of minors ose wen 214, 
of women ist oe 214 
of lunatic « 274 
special mode of acquiring, 214, 215 


in relation to succession to im- 
moveable property aoe 215 
and moveable property . 215 
in relation to the law of adminis. 
tration 215, 249 
and of payment of debts woe BIS 
transfer of assets to country of .., 255 
marriageof, persons having ndian, 293 
marriage of persons having Enng- 


lish or non-Indian 293 
matriage of persons of whom 
one has an Indian we 293 
in India ; age of majority ave 440 
Dominant— 
heritage 2a 21g, 224 
owner ene 219 
(see Easement”) 
Dog— 
ferocious, dangerons ‘or mis- 
chievous one wes BIZ 
injury caused by... eve 212 
action for such injury we 212 


criminal negligence “with respect 


to is sae 213 
mischief to aus vee 213 
watch ese 2I3 

Donatio mortis paces ee 

meaning and nature of t.. 216 
law of sos 216 
distinguished from legacy . 216 
delivery essential to.. 216, 217 
sufficient delivery : meaning of.., 217 
what may be given .. we OIF 
subject to debts of donor 1 217 
provisions relating to gifts do not 

relate to... she asx 27% 

Doors— 
passage of air to vee 226 
pass with transfer of house . 601 
Drainage— 
obstruction to ain ohancae of 

causing - 447 

defective: nuisance... wee 472 
Drawee— 

of cheque ow OF 

of bill of exchange .... 97, 99, 100 

in case of need rr 98, Lor 
Drawer— 

of cheque * rey OT 

of bill of exchange . a 97, 98, IT3 

liability of oy 98 

defences to suit against on 698 

must give duplicate bill ew IIQ 
Driving— 

negligent ; liability ... 432, 433 

rash or negligent ... wee A774 

(see ‘' coachman,") 

Drink— 
or food: adulteration of 473 
or food noxious to health: sale of, 473 
adulterated : order for destruc- 

tion of ove ane 538 

Drugs— : 
adulteration of von By AT4 


adulterated or imitation: sale of 474 
adulterated : order for destruc- 


tion of oye ese 538 
Druggist— 
negligence of see ser GOO 
Drunkenness ~ 
in the case of contract ow 153 
not legal cruelty... se. 200 
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Page. Page. 
Drunkenness— Hasement— 
no defence (criminal law): excep- acqusition of; riparian rights ... 558 
dions uw. + aoe ase 409 cannot be transferred apart from 
will made under aa ae 639 dominant heritage «a, 600 
Dumb — passes with transfer of land .., 6or 
person : eviddnce of . +. 48 | Hast India~.« 
deaf or blind persons ; wills of ... 639 company ae xi ef 5¢g. 543 
Puress— Heclesiastical— 
distjnguished from coercion... 154 law oa sn ae XV 
tment— 
Dwelling-house— Hijec 
Boat : suit: possession ,,, oe $12 
transfer of share of: joint family, 609 title in suit for : ase an 
Barnings— Hlection— 
of woman gained in trade | . 295 on bequest by will ... we 389 
acquisition of land injuriously on transfer of property +» 605 
affecting ory 365, 659 
: Hlephants— 
Basement — - wild st ect 
disturbance of « xxiii, 228, 229 Hmpi 
meaning of tee 218, 219 et void ea és 
nature of © «ws. 218, 219, 220 (see “ master,” ‘* servant,”) 
in gross ,.. Lote «. 218 | Employer— 
English and Indian law of —.,, 218 remedies of, in case of criminal 
Act... we ve 218 breach of contract we 493 
distinguished from natural rights, and Workmen's Act vee 494 
A iad 219, 220 see '‘ master,” ‘ servant.”) 
ominant heritage ... . 219 
servient heritage. vee 219 agora 
permanent RY . 219 Teligious “- wy 584 
temporary ase - 219 | Hnemy— 
caer nee +. 219 alien. ai ae 45 
of necessity we» 219, 221, 222 
acquisition of, 219, 220, 221, Hnquiry— oi 
222, 224, 227, 228 ordinary place of (Criminal Pro- 
of light and air, 219, 221, 222, cedure) - wee 528 
; : 223, 226 Entry— 
distinguished from licenses + 220 in pass book ne a 88 
classes of an aoe 22 on charge by Judge of High 
of way, 221, 222, 224, 225, aa Court ao a 
of water, BRI, 223, 224, 225, 22 _ 
to prevent building ... sve 22 age bd inst Z 
of support we 222, 224, 225 plang: Pe te 4 
other kinds of as 222, 224 ‘ tabeis,_ ees me 4 
creation of te heap execution against property of ,, 46 
extinction of bee . 222 Hscape— ; 
enjoyment of, 222, 223, 224, 226 of prisoner; offence of allowing, 
QUasSt =u. ace wee B22 545, 546 
interruption o asa 223, 224 | Hstate— 
incidents of ane 224—226 administration of ... se 20 
exercise of right... 224-—~226 insufficient to pay legacy, 253, 389 
increase of ite vee 226 insolvent : administration of .., 325 
of privacy see 226, 227 distribution of, on intestacy, 341-347 
disputes concerning... waa 22! curator in case of succession ,, 347 


‘injunction to restrain disturbance 
eos 229 
as. 229 
and note, 


aan 229 
261, 263 


Of sie es eas 
abatement of obstruction to 


Suits relating to ens 
cof fishery = -; aes 


of testator must pay any arrears 
of rent or revenue due on 
property bequeathed ree 387 
of military man : administration, 439 
protection of, until probate or 
administration, or otherwise ...-519 
s 


* e 
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INDEX, 


; Page, 
Bstate— 
appointment of receiver of 


(see ‘* property,” “transfer,” aise 


Evidence— 
failure or refusal to give 58, 66, 
146-148 
banker's books 89 
in regard to negotiable instru- 
ments “i IIO, II2 
of account stated .,. we TQ 
of.shipment we on 123 
of copyright . 176 


of identity of printer ot pub- 


lisher a a 179 
taken ininquest... , 182 
of custom ae ae 187 
of mercantile usage ous 188 
of defamation oa wee £89 
of libel nee wee 1Q2 
of slander 194 
in action for injury “caused by § a 

dog Ag 212 
of ancient lights... 209 


cammunications during marriage, 300 
communications made to, and 


with legal adviser 399, 400 
n suit for necessaries supplied 
to minor ae ave 44T 
of child witness .. + 442 
persons giving, bound to state 
truth » 479 
of offence committed ; causing 
disappearance of ... ~ 480 
apres .to be false; offence ‘of 
ing soe 480 
beeing false... +» 480 
offence of giving false s+» 480 
other offences relating to 480 
statements of witnesses ; privilege 
480, 48r 
incriminating answer given by 
witness we ace 482 
of accomplice te . 48x 
of husband or wife in matrimo- 
nial suits ‘ite 481, 482 


of co-respondent 
of child, dumb person, or lunatic, 482 
who may testify a 482 
no particular number of witnesses 

required forproof of fact ,.. 482 
of title; possession .., vos SEZ 
no necessity to record, in sum- 


mary trial: exception vse 533 
Huropean— 
soldiers’ deposits... | eon OF 
Lee of ... ave ww 233 
ant :.. ne 233) 234 
Importers of sen 234 
in charge of animals ose 234 
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; Pagen 
Huropean— 
desei ters : see 234. 
British subject (see "ianapean 
* British subject.") : 


Huropean British Snbject— i 


meaning of vee 230 
what Magistrates may try soe 230 
vagrant .., oes ae 230 


sentence on 230, 235 
what Sessions’ Judges may try... 23x 
jury and assessors in trial of, 231, 232 
and native jointly accused eve 232 
claim to be dealt with asan ,.. 23m 


habeas corpus ees oe 292 
appeal by use 233 
Justice of the Peace... 233 
offence committed out of British 
India by sie ote 233 
minor .., 272, 274, 
unlawful detention of «ee 280 
not domiciled im India: age of 
majority ee wea 440 
Hquitable— 
mortgage ws see 450 
Hxamination— 
of witnesses in suit ... as IZ 


of witnesses in trial... 530-535 
ofaccused by committing Magis- 
trate... oe oo 53K 
Hxchange— . 
definition of oe see 235 
registration of fae we 235 


(see ‘ registration,") 
rights and liabilities of parties to, 235 


of money toe wee 235 
Hxclusive privilege— 

copyright ase wee IFS 

designs ... ove wee IBO 

of inventor se wee 352 

extension. of see we 353 
Hxecution— 

against female defendant aie 

of order relating to costs we =16 

against prince, chief, ambassay 

dar, envoy aa 46 

of decree during appeal on 52 

against public officer ase 

attachment in, of decree one 72 


of decree for restitution of con- 


jugalrights. 204, 239 
nature of + ede 236, 238, 240 


application for, oe 236, 237 
by transferee of decree wee 297 
against legal representative «+. 237 
stay of . woe aoe 238 
immediate sas 238 


decree for, éf conveyances andr 
endorsements... soe 239 


a4 
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BExecution— Hxecutor— 

salesin ... age ses 24I power of, tosue .., ten B47 
“ conduct of sales .., ae 24 death of one of several eer 248 

stay of sales in ‘ eee AGT power of, where several eis ae 

officers concerned in salesin ... 24 purchases by 

sales i in, of decree : formalities... 241 order of payment of debts a 


sale in, of immoveable property : 
irregularity . 2. 
what Courts may order sale of 
land in 
postponement of sale of immove- 
able property in .. 
irregularity in sale of moveable 
property in - 
. purchaser of property sold in: 
resistance to a 243, 244 
of decree; person dispossessed 
of propertyin ... vee 243 
resistance to toe 243 
resistance to bailiff in’ wee 244 
of decree of Appellate Court ... 244 


242 


of decrees by Collector wes 244 
powers of bailiffin . . 244 
of decree against Government or 
public officer 
suspension of* (Presidency Small 
‘ause Court) swe 576 
distress (Presidency Small Cause 
Co oa eee 577 
of unprivileged will’ ww» 640 
Executive— 
officers ; liability of ... one 542 
Hxecutor— 
duties of 20, 248, 249, 517 


meaning of an 21, 245 
probate and administration grant- 
édto ... we 24, S18, 519 
renunciation by 24, 25, 246 
action by or against 30 
joinder of claims by or against 


30, 35 
right of, on death of depositor 
at Savings Bank . 
Hiability of, on bills, “notes, and 


cheques ++» I03 
nature of office of . wae 245 
wha may be ove eon 246 
refusal of, toact 4. aoe 246 
law relating to executors we 246 
Hindu ... ase 246, 248 
Jain ae vee 246 
Sikh ove wee 246 
Muhammadan, a0 246, 248 
» Buddhist 246, Sa 
- necessity of probate” vee 246 
powers of on 247, 248 
appointment of gy soe 247 
de son tort ase 247 
power of disposition ‘of vy 247 


expenses bf oa 
application of property when 
domicile not in British India, 249 
payment of debts by 249, 250 
liability of, for devastation eve 250 
distribution of assets by we 250 
suit, by, for compensation for 
death by actionable wrong, 250,252 
suits by and against, for wrongs 
committed in lifetime of de- 


ceased oe +» 25E 
bequests to vee 2st, 252 
assent of, to legacy ... 252, 253 
indemnity to, on payment of 

legacy toe 253 
when to deliver legacy + 253 
in country of domicile; transfer 

of assets in India to va 2 
investment by, of funds to pro- 

vide for legacies ... + 392 
ied of, to provide for appren- 


4: 
ae of ‘debt by one of aed a 
executors to injury of others 497 
grant of probate to... S17, 518 
effect of grant of probate to... 518 
death of, after grant of probate, 519 
application by, for probate 20, 525 
failure by, to eep accounts ,,, 524 
stands in fiduciary relation : sae 
vantage gained by 
may hand over property belon 
ing to infant or lunatic to ai 
cial Trustee se 630 
(see ‘‘administration,” 
‘“legacy,” ¢¢ bequest,” "pro- 
. bate,” ' wills.”) 


Bxecutrix— 
powersof oe 


Hzxhibition— 
effect of public use or knowledge 
of invention after admission 
toan ... ase eee 350 


aes 248 


Hixpenses—— 
of complainant and witnesses, 
(criminal trial)... §38, 539 
or compensation; payment of, 
out of fine ney eee 539 


Hx-parte— 


suit or application: meaning of, 10 
tee tee es ew IO 


INDEX, 


Page. 


izplosive— 
or fire; mischief by ... 447, 448 
or fire: negligent conduct with 


respcct to ne wes 474 
Exposure— 
and abandonment of child ws 493 
Hixtortion— 
offence of oe oe 494 
Factors— 
' lien of : vee ae «84 
Factory— % 
definition of ses we 256 
hours of work of children in... 256 
certifying surgeons ... woe 256 
duties of inspector of wee 256 
children employed in | 256 
what fencing necessary In 257 


notice of occupation of, to be 


given — ow. ow 
accident in; notice of, tobe given, 257 
employment in two factories: 


working hours. + 257 
hours of employment of wome' 
in sae see 257 
liability of occupier of, for breaches 
under Factory Act ave 258 
False— 
statement on oath to public 


servant ate ave E47 
statement in declaration receiy- 

able as evidence .., eee 480 
using as true such declaration 


known to be te» 480 
weight or measure ... as 490 
trade description ... vee 594 

(see ‘ trade description.") 

charge (see ‘false charge.") 

evidence (see ''false evidence. ') 

information (see ‘' false infor- 
mation.”) 

imprisonment (see ' false im- 

prisonment.’ 

personation (see ‘‘ false per- 

sonation.”) 
False charge— 
of offence; penalty ... oes 413 
proof necessary for conviction of 
offence of bringing ose 

(see ‘ malicious prosecution.") 

False evidence— 
offence of giving .., ae 480 
offence of fabricating we 480 
giving or fabricating, with intent 

to procure conviction of capi-+ 

tal offence, etc. ... we 480 
u av 480 


sing 4. sae 
(see “false,” ‘‘ evidence,”) 


601 


False information— a 
furnishing ie wee 
with intent to cause public ser- 

* vant to use power to injury of 


another ren ve I47 
giving, respecting an offence 
committed ten 414, 480 


giving, touching offence to 
screen offender ... ve ABQ 
’ 


False imprisonment— 
Nability of ntinor for wrong of, 
meaning of ise Eat ate 

(see ‘' wrongful confinement,") 


False personation— 
for purpose of any suit or pro- 


ceeding ane ae 4I4 
of juror or assessor wee 480 
cheating by oes ve 496 


of public servant « ,., we 546 


Family — 
wrongs affecting personal rela- 


tions in the is xxii, xxiii 
compromises ar 168, 169 
custom of “i on 189 

Farcy— 
common and water oa 288 


in horses, ponies, mules, ete ., 290 
Father— 
custody of children ... 206, 494, 


appointment of guardian by, 272, 639 
adverse claims of mother and «.. 274 
share of, on intestacy, 34I-—3d4. 
share of, on intestacy (Parsi) 345—347 
power of, to bind son as ap~~ 


prentice eos au 434 
Fees— 
on application for patent son 355 


and costs, (Presidency Small 


Cause Courts) ase 578, 879 
Fencing— 
in factories abe ne 257 
of tank, well, or excavation «4. 478 
Perry— 
classification of ferries en 259 
private ... we wee 259 
remedies for infringement of 
right of ove soe 259 
considered as highway ee 283 
Ferocious— 
animals ... eee aa 239 


(see ‘ animal.") : 
& 
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‘Fiduciary— Fishery — 
position : undue influence by per- prescriptive right of 219, 26 
son in 154. 195 right of public to, in territorial 


x 


‘ 


ay ny ‘profit aad by person in 628 
see ‘* trilstss' 


Final discharge— 
insolvency ; oreae in mak- 


ing order of . + 320 
of insolvent trader ss 320 
effect of order of .. se 320 
of insolvent non-trader we 320 
effect of order of ... ss 320 
(see ‘‘ discharge."’) 
Finder— 
of goods 


a 89 
Aphts and duties of... 83, 165, 495 
of property : nine a of, to posses- 


SION 44. + + 510 
¥Fine— 

for failure to giye evidence or to 

produce document oe 
for assault res 1 gO 
imposed by coroner ae 183 
for defamation one see TQZ 
for breach of factory rules, 257, 258 
imposed under Fisheries Act... 263 
imposed on juror... 59, 36r 
imposed on legal ae cea ‘ 4 
for.mischief . 447 
for nuisance 476, 47 
a punishment for offences - 483 


(see ‘' offences.”) 
death of person fined . 537 
payment of compensation or ex- 
penses outof 539 
for infringement of Merchandize 
Marks Act, 594~$99 


for cattle-trespass ... 619 
omowner and occupier of land. 634 
for affray ee 

‘ Fire— 
insurance : nature of contract ... 332 


(see ‘‘ insurance."’) 
on ch leased . see 37 
or explosive ; offence of causing 
injury by - 447, 448 
negligent Tonduct With respect 
to. ate ree 494 


Firm— 
of solicitors : liability of members 
Of ans we we 398 
change of : revocation of continu- 


ing guarantee ow +s 505 
*kood-will of sss 590 
right to use of trade name, 589, 590 

-ee ‘“'‘busivess,"’ ‘‘ partner- 


ship," ‘ trade.”) 


waters Bae wee 262 
in navigable river... ava 265 
in river; change of channel, oa 


right of, by grant ... 

right of, in non-navigable rivers, on 

ini'stream between two estates .., 262 

remedy for disturbance of right 
of 262, 26) 

in “ponds, ‘tanks, and lakes: Hane 


of, ow. oes . 262 
Fisheries Act we 263 
angling with rod and line s+. 263 
easements of ... ee 263, 264 
julkur rights eos » 558 

Fixtures— 
what are oe 372, note 
Food— 
or diink noxious to health: sale 
of, ws 473 
or diink } adulteration of vee 473 
adulterated ; order for destruc- 
tion of ow we 538 
Force — 
criminal we Xxti, 69, 633 

marriage effected by ++ 203, 
exercised in right of private de- 

fence os» = 9, 486, 487 

Foreclosure— 
suit for Sa 2, 460, 461 
and sale (mortgage) 453 


sale and redemption of mott- 
gaged property : suits for, 460, 46x 
suit; decree and procedure in 460,46r 


Foreigu— 
Court; meaning of we «C6 
judgment we «6 
suit pending‘in, Court we CG 
country: debtor residing in or 

property situate in oe 18 

negotiable instrument ony 94 
bill ; protest of oe LIQ 
contracts one L5O 
contract ; limitation i in suit on .,, 403 

Foreigners— ‘ 
Act relating to tos ae 46 


(see ‘‘ aliens,”) 


Foreshore— 
ofnon-navigableriver: ownership, 557 
of--tidal navigable river belongs 
to Government tee 55 


a 
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Forfeiture— Game—_ 
of lease . » 374 prohibition of possession of, or sale 
waived by acceptance ofrent w. ph of, during breeding season ... 49 
of property for offence ee 483 tn 
of goods under Bepehauele: s99 | Gaming— 
Marks Act ee public and private ... yee 267 
Forgery— Gift— 
of indorsement on cheque ws ineffectual testamentary see 216 
of name of drawer of bill ws 98 death-bed ee 216, 217 
of indorsement of negotiable of bank note a %, 21UZ 
instrument 99; 104 of Government paper poe QF 
of registry of marniage te 4I7 of mortgage debt .., wee 217 
Fraud— of policy of insurance sve RIP 
civil wrong of sxili, 265 e hppa note. won 217 
foreign judgment obtained by . 2 of elle nange.. vee ed 
of agent 42, 2 ve, ae 
by party to arbitration ecu SI doe 88 
goods or documents obtained by, 85 in a ciwas 2 * ary 
oes — instrument 98 (see ‘‘donatio mottis causa") 
in transfer of negotiable instru- definition of a v1 270 
ment ... TOL acceptance of . 270 
contract caused by .. 153, 2 255 170 suspension and revocation of, 270, 270 
constructive 4, 138 essentials of ts vee 270 
agreements in fraud of creditors 157 of future property . wre 270 
of immoveable prop perty +. 879 


remedies in case of contract 


caused by we 165 

Marriage Cubana by see 203 
right of action for ... « 265 
ground of ight of action 265, 266 
of servint 266, 432 
lapse of time no bar to remedy 

for 266, 405 


in horse-dealing transactions: 
right of action in cases of, 289, 290 


of insolvent Se 319—32r 
liability of minor for, 441, 442 
making of will caused by, 639, 640 


Fraudulent— 
bargains, 129, 155, 266, 398--4oo, 442 
transfer of property, 496, 497, 610, 61 
Freedom-— 
of the person ; wrong affecting, xxii 
of the person: nature of1ight, 646, 647 
(see ‘‘ habeas corpus."’) 


F'riend— 
alien... te one 45 
next wees af 
(see ‘ next friend, 2) 24 
Gambling— 
in litigation aie an 129 
private and public... vee 267 
loan for purpose of ,, +. 269 
(see “ wager,” “ betting.’ ‘) ; 
Game— 
protection of wa AQ 


breeding season of 2. oe AQ 


mode of transfer: registration 1270, 552 
acceptance of, bysome only ofthe 
donecs ae we BIG 
onerous 
of donor's whole property + 2X 
to attesting witness to will, or to 
husband or wife of witness, 
642, 643 
Glanders— 
in houses, ponics, mules, &c., 287,290 
bringing horse suffering from, 


into public place: offence ,., 473 
Goods— ‘ 

trespass to oe xxiii, 612 
shipment of vee 23 
bailment of (see ‘' bailment,") 
meaning of ove wee 563 
sale of Fr 563 et seg. 
ascettained wis 563, SOc, 
not yet ascertained .., ae 68 
ascertainment of ,,, 
injury to, or loss of, after aie id 5: 366 
delivery of we 567, 568, 577 
stoppage in transitu: when deem- 

ed to be in transit 569, $70 
ordered sent with others oF - 

dered. 572 
defaulting purchaser "of: re-sale 

by seller 


. 57 
sold: wrongful refusal to accept 57t 
sale of, by auction .. 572 
distraint: Presidency Small Cause 

Courts aes 577 1 578 
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Goods— Governor-General— 
title conveyed by seller of, to first nomination of ... a. xi 

buyer 583, 584 Council of, xii, siv, xvi, xviii, xix 
restriction on liberty of selling power of legislation of a. XVE 
particular 89 agents to the boa we XE 
imitation of particular mode of and Viceroy « - xx, xxi 
packing : injunction - 39 | Gpai 
using false trade-mark or pr oper- pales aes ee 
t mark on a 594, 595 of agriculturist: attachment ... 72 
making false mark on any re- Grand-children— 
ceptacle for one 596 shares of, on intestacy 34I—344, 
trade-description of, 504s 596— 599 shares of, on intestacy (Parsis} 
forfeiture of, after conviction for 345—347 
naing, &e., false trade-mark, tae Grand-parente 
3 shares of, on intestacy, 341-344, 
Pelee saee particular denomi- . 635 shares of, on intestacy (Parsis) 
ordered for particular pur, pose .. « 635 345347 
sale of, of well-known ascei tained Grant— : 
kind a .. 635 of administration a 20-—3T 
latent defect in - Tr 636 (see ‘ administration.”) 
marked * 637 of probate eee 517—524, 
(see ‘‘sale” “selicr, c “buyer,” Grievous Hurt— 
“‘stoppagein transit” “title” definition of Mes eee 2QT 
7 trade, ” ie trade-mark” (see ‘ hurt.") 
warranty.’’) Guardian— 

Good faith— undue influence of ... 1551 628. 
of pawnec 85 and ward: lawof ... + 272 
in transfer of negotiable instru- appointment of, by er ee 272 

ment Sei aes TOL appointment of, by Court we 272 
of holder for value ,,. wee LO4 who can apply for appointment of 273 
statements made in., ++ 190 application for appointment of: 

(see ‘' defamation.”) where to be made... +. 273 
meaning of (criminal law) wee 483 order for protection of person ¢ and 

property pence re 273, 274. 

Good-will— duties and rights of nw BFA: 
part of partnership assets ase 506 mother joint 274, 
sale of : former customers ve 506 adverse claims of father a nd 
does not survive... 506 mother wae 274 
agreement not to carry on busi- appointment of several wee 274 

ness of which the, is sold ... 588 appointment of separate, of 
of business : meaning of see 390 person and property « 274, 
trade-mark passes with wee 593 of person; duties and rights of... - 275 

removal of ward 275 

Government— of property: rights and duties of, 275 
of India transferred from East of property: suits against .- 276 

India Company to Crown, xiii, 543 death of one ofseveral joint guar- 
act of State xxiii, 543 dians ves 276 
agent for on om 44 termination of guardianship vee 279 
contract with wee ITS removal of a 34-277 
pensioner + 507 misconduct of + 2977 
of India : suits against, 543: 544 disagreement. amongst guardians, 2977 


or public officer: decree against, 544 
or public officer: execution of 


decree against... aoe 544 
(see “ public officer.”) 
Governor— ’ 
of Madras and Council ee OR 


of Bombay and Council see KX 


order regulating conduct of ... 277 

of lunatic <* 410—4I2 

aie of, to bind child appren- 
tice oe 434 

lawful, *"’. definition of wee 404. 

appointment of, by will + 639 

ad liten (see ‘ guardian ad. lites” ) 
(see ‘‘ ward,") 


INDEX. 
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Guardian ad Htem— 
to represent minor defendant in 


suit ee ase 443 
appointment of = vee 444 
who may be appointed vee 444 
reméval of ae 444 
effect of order obtained without, 444 
powers of - one oe 445 

Guardian and ward— 
law of ive ase 272 

Guardianship— 
claims of parents to * oce 274 
termination of vee 277 
kidnapping from lawful wee 494 

(see “ guardian.") 

Guarantee— 
company limited by wee 1394 
contract of : what isa vee GOB 
consideration for a 308 
liability of surety ... wee 309 
continuing 309 
private agreement “between co- 

sureties + 309 


discharge of surety from liability, 310 
right of surety on payment or per- 


formance cen aie BEE 
when invalid aes BIT 
indemnification of surety +. OIL 


contribution between co-sureties 312 


continuing: revocation of, by 
change in firm wes 505 
Haheas Corpus— 
habeas corpus 279—281 


remedy against deprivation of 


liberty... . vee 299 
nature of writ of +. 279 
object of wes 279 
on whose behalf issued .'279 
to whom addressed .. + 279 


plenary jurisdiction | of High 
Court to issue writ of wee 279 

directions in the nature of, 279, 280 

unlawful detention of European 


British subject... ++. 280 
search for persons wrongfully 
confined + BBo, 281, 647 
unlawful detention of women .., 285 
Harbouring— 
deserters and offenders 300, 480 
Health— 
property transferred for benefit 
of public os oe I3E 
of wife 4. a 198 
obstruction of passage of air in- 
jurious to .. 229 and note 


public: offences affecting, 473: 474) 475 
(see ‘* nuisance.”) 


69% 


. Page. 
Heir— 

joinder of claims by or against, BO 3% 
son intestacy (see ‘‘ intestacy.” 


338—347 

Heritage— 
dominant se 219, 224. 
servient ... 2r9, 224, 225, 226, 


High Courts— 
establishment of ... xvii, xviii 
Jaw administered in... *.. xviii 
jurisdiction of xvili, I, 2, 50, 52, 


a . 529) 533—537 
civil procedurein ... ow «6S 
sentence which, may pass . §26 
trial before 41 535 
power of, to enforce ‘public jae ' 

of public servants, inferior 
Courts, and corporations, 544, 545 
reference to, from Small Cause 


Court (Presidency) we 577 
Highways— * 
highways 282-~285 
kinds of... * te ws 282 
definition of 282, 283 
origin of tee see 282 
dedication of vee 283 
navigable rivers and ferries 1. 283 
‘once a miles always a high- 
way” 283 
rights in ‘sail: of public roads 
283, 284 
suits and remedies in respect of... 284 
obstruction of oa wee 284 
processions on ve 284, 285 
Hindu— 
law xiv—xvii, xxi, xxii, 150, 186, 
, bar 
executor and administrator, a ‘aa 
25, 246, 248 
rule of damdupat vee TSO 
probate or administration 
granted to woe 246 
mortgagor, or mortgagee = 4.55, 466 


undivided family: income-tax ,,. 302 
widow and family: waste by ... 315 


widow : transfer by... 107 
transfer by co-owner, 608, , 6ag 
trusts 2, seo woe 622 
will by 638, 645 
Hire— 

a bailment we 80 
faults in goods lent on we 82 

care to be taken by bailee oe 82 
liability of bailee .,. 8t 
unauthorized tise of goods lent on, &r 
by bailor not entitled 8s 


increase or profit from goods lent 
on ase oe 82 
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Hire— Horse-racing—- 
return of goods... we 82 horse-racing én wee 269 
claims of third parties F a 83 betting at os 268, 269 
wrongful deprivation of use or - ane 
possession ss Bs, 86 Sree: of 
of animals, vehicles, boats and P , ses see 340 
furniture -_ «» 85 | House— 
Hiring— of agriculturist Raa es 92 
for personal service... ws 426 trespass tee 488, 627 
(see ‘‘ master,” ‘*servant.”) breaking 488, G17 


History— 
criticism of dead person in an ,.. 190 


Holder— 


exclusion of liability by wee TOZ3 

of negotiable instrument we TOF 

‘tin due course"... ww» TOF 
Holidays— 

negotiable instruments at matu- 

rity on oes avs IOS 

in factories ave ' ave 257 
Homicide— ‘ 

culpable, and murder, 491, 492 

on provocation’... 491, 492 


caused by unwarranted exercise 
of right of private defence... 


491 
by public servant or person aiding 


public servant... wee 491 
without premeditation, 491, 492 
by consent “0 ase AQT 

Hooghly— é 
‘established oe wwe Xd 
Horses— 
cruelty to ons we 47 
mischief to “ai we 48 


meaning of ‘ soundness" and 
‘‘unsoundness" in ee 286 
meaning of ‘‘ vice" in wae 287 
examples of unsoundness in .,, 287 
glanders and farcy in, 287, 288, 
290, 473 
examples of vice in we» 288 
warranties: general, qualified, 
unlimited a 288, 289° 
patent defectsin ... w» 289 
seller when not responsible for 
latent defects in .., 289, 636 
saction for fraud or breach of war- 
ranty in respect of ae. 289 
(see ' warranty.”) 
damages in case of breach of 
warranty on 289, 290 
negligent and careless driving of, 433 
"bringing glandered horse into 
public place aes sex 
rash riding or driving of, so as 
to endanger life or to cause 
injury... : as ane 474 


what passes with transfer of 4... 60r 
transferee of share of dwelling- 
house belonging to an undivid- 


ed family vee ane 609 
Hundi— 
summary suiton  .., on OS 
joinder of partiesin suiton ... 96 
of campany oon wee 138 
Hurt-~ 
hurt | aes AQT, 202 
definition of ee asa AOE 
‘' grievous " ire see 20 
emasculation tee ove AQT 
offence of causing .., aon 2QE 
by dangerous weapons 291 


ae 
to extort property or confession, 
administering drug to woman 
to excite sexual passion soe 2G 
to deter public servant from duty e9r 
acts endangering life or the per- 


agi, 


sonal safety of others sae 292 
causing hurt or grievous hurt b: 

such an act A sae 292 
article of dangerous nature sent 

by carrier one soe 292 

Busband— 

administration granted to rae 22 
petition for divorce by wee TQS 
cruelty of Fe 198-200 
desertion by w- 196, 200, 20 
communication of venereal dis- 

ease by one ves 199 
taking away of child by ws 199 


connivance by vee ROI, 202, 418 
petition for separation by tee BORD 
and for restitution of conjugal 
rights soe oo 203 
petition for declaration of nullity 


of marriage by... see 203 
lunatic £e6 sue 2OZ 
impotency of dae sea 203 
alimony payable by 205, 206 
settlements for benefit of 206 


custody of children, 206, 207, 274, 494 
liability of, for ante-nuptial debts, 296 


rights of property of 293, 29, 
insurance by aes var 29 
share of, on intestacy 296, 341-346 


Jiability of, for wife’s debts 297, 298 
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Husband— Tiiness— 
protection order against 298, 299 of servant os sae 430 
order on, for maintenanee of wife will made during... vee 639 
and children a - 299 | Tmitation— 
position of, after judicial separ of copyright design see 180 
tion "NS +» 298 of particular mode of packing 
ety ok ai. 30 : ay goods: injunction... ; ~ 590 
of offender : harbouring 300 eolourable, of trade-mark 59%, 592 
estate of: exclusion of widow Immoral— 
from share of... + 342 contract bie 158, 159 
absent for seven years + 417 pictures... * ove ave TEQ 
prosecution for adultery by, 418, 419 book... ae 174 
witness in matrimonial suit a 48I custom .,, vee 187 
of attesting witness to will, 642, 643 bequest on, condition 384. 
SOM POUNEIAE BCUt Ey, 65s appendix. conduct of servant ... 430 
(see ‘‘husband & wife' & condition invalidates eee of 
“wife,” “mar riage,” property a2 604. 
“'marricd woman,” ''native 
convert," ‘ Parsi."’) Immoveable property— 
suits for I, 2) 5TO, SIX, 574. 
Husband and wife— within jurisdiction of different 
domiciled in British India: rights Coumts we 8 
of property of 293 situate in different districts ws 3 
one of whom has an Indian “'mesne profits” of,.. we “12 
domicile 293 may be held by aliens wee 46 
having an English or *non-Indian attachment of ee ave’ Ah 
domicile 293, 294 succession to ove + 215 
Jaw in England relating to + 294 meaning of sa . 215 
law in India relating to + 294 decree for ite 239, 240 
position of, after judicial separa delivery of, ‘in occupancy of 
tion... 298 tenant vie see 240 
communications between, during giftof ... ene 270, 55x 
marriage 300 lease of ... 1 370, 552 
provisions of Penal Code relating mortgage of vn 449, 550 
to 300 possession of 510 
presumption relating to, in crimi- a ute concerning t “breach of 
nal law ave + 300 le peace ios 513, 514 
as witnesses see 300 mies of . 549 
Separation deeds between « 416 registration of instruments re- 
offences relating to marriage ... 417 lating to sas « §5t 
evidence of, in matrimonial suit, 48 sale of .., ae 559 
(see “ husband,” wife," ‘mar. title to .., 584, 585 
riage," “ married woman,"} rent bond jide paid to holder 
under detective title 
Idiocy— improvements made by such 
a legal disabilit ase GO holders ove wee 
definition of -_ aes chanel bas see sc, os 
ce ater ” el one wer 
die ae ee 7" ‘Tunatie,") trust of .., ace wa. 622 
8, mate child— 
. Implements— 
agreement . ‘ . 
Gomicile of with aed of - au of agriculturist aes ve 72 
maintenance of . 299 | Importer— 
Tliness-—~ of Europeans is vee 234, 
release from arrest on account of, 66 | Impounding— 
undue influence in case of 54, 155 of cattle; cattle trespass 618, 619 
imputation of contagious «. 194 | Imprisonment— 
communication of venereal... 1799 and arrest x 93 
+ gift made in ‘ee 216, 2t7 | of judgment-debtor .. «64 
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Imprisonment— Income-tax— : 
forassault .., ae re co) no suit to set aside or modify as- 
for ore aes 3 ae sessment as see 307 
in execution ne ++ 23° | Incorporation — 
for offence we 483 ofc sana y a 
or committal of person refusing f societ " i ue 8 
to answer or produce document BT SOSIELY: : 4 s+ SBE 
in Small Cause Court ... 579 | Incumbrance— 
false 8 a 646, 647 property sald subject to 560, 56 
discharge of, on sale 562, 563 
Improvement— d 
invention = - - iaent 
to property by bonis * fide Baler © 39 
under defective title eee §86 near of lost bill of exchange :. ae - 213 
Incest— on payment of legacy si aed 
incestuous adultery .., ee 196 nature of a contract of . 308 
Income holder: rights and liabilities of 
f religi i : é when sued 308 
of ‘religious or charitable society contract of, between poe 
. I3I, 302 
imeaning’of re ao debtor and surety 


when not liable to income-tax ee BOL 
derived from agficulture eee BOL 
of company, firm, or Hindu joint 
family... - 302 
when and to what extent liable to 


income-tax one 303—305 

tax (see ‘‘ income-tax,”) 301—307 
Income-tax— 

Income-tax asa 301307 
Act ; extent of ose sey BOL 
travelling, tentage, horse and 

sumptuary allowance ° ese GOT 
what not liable to... eee 3OE 
‘' salary,” nature of... - 30 


salary of officer or non-commis- 
sioned officer on wee 302 
profits of shipping company... 302 
money deducted to secure an- 
nuity, or paid in respect of in~ 
surance °' see 302 
interest on stotk notes ase 302 
revision of assessment: petition to 
Collector tes ave 302 


salary, annuity, pension, gratuity, 303 
return by company for purpose of, 303 
power of Collector to require pro- , 
duction of accounts see 304 
profits of a company; interest 
duc on sectrities see 3O4 
_ other sources of income: assess- 
ment a wee are 305 
snon-residents aes see 305 
“occupying OWNETS «+. vas 305 
composition -- ere 305 
form of petition of ‘objection to 
assessment tee ave 306 
appeal to Commissioner a. 306 
information to be given on de- 
‘hand of Collector ta. 307 


life insurance is not a contract of, pas 
fire and marine insurance are 


contracts of ce ae 992 
of stake-holder se 396 
of partner ae ae 498 
India— 
British: meaning of ws XL 
transfer of, to Crown. xiii, 543 
constitution of ues aa XX 
Council of os vor XX 
Supreme Council of te RX 
Civil Serviceof =... eee XXL 
Indigo planters — 
defamation of _ se 190 
income-tax payable by see JOE 
Indorsee— 
of negotiable instrument sv TO2 
Indorser— 
of negotiable instrument os TO2 
liability of . ee 109 
exclusion of liability by see LO 
Indorsement — 
forged tae 92, 104 
transfer by see TOE 
of negotiable instrument wee TOR 
‘(blank ” or ‘‘ general” oe TOR 
full" or “ special” wa. TOR 
by legal representative aoe 103 


Infant— 
or lunatic ; power of executor or 
administrator to transfer pro- 
erty of, to Official Trustee “ss 630 


see‘ minor,” * majority,” 4 
'* minority,” ‘‘ contract.") 
Infection— 


unlawful and negligent act likel 
td spread : offence sn 473 
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Influence— Injunction— . . 
undue 153. 154, 185) 165 wrongfully taken out . 4ts 
(see ‘undue influence,’ to restrain disclosure of secrets : 
” of trade, title, etc. ... 588, 589 


undue, by person in ant 
position a . 628 


Information— 2 
intentional omission to give, of 
an offence by a persee bound 
to give - 480 
giving false Aq4, 480 
(see "' false information.' ) 


Informer— 
reward given to, proving that 
pension is fraudulently or un- 


duly received ee ee 508 
Infringement— 
of literary copyright we 176 
suit for ... se vee 177 
of copyright design’ s.. 180 


suit for, of exclusive privilege in 


respect of invention 353) 354 
of trade-mark » 592 
of trade-mark ; remedies in case 
of... we 592, 593 
Injunction— 
to restrain company acting wltra 
wires ,, 13 
against publication of “defamatory 
matter we 189 
against obstruction of air see 228 


to restrain disturbance of ease- 


ment ... oes eee 229 
nature of an ee vee B13 
temporary ; nature of » 313 
Perpetua) : nature of 313, 314 


temporary, against waste during 


suit... 313 
temporary, to restrain breach of 

contract or injury - 314 
compensation for issue of « 314 


enforcement of, by imprisonment 

or attachment + 34 
perpetual: when may be granted, aa 
when defendant is trustee 315, 6 
when no standard for ascertain- 


ing actual damage » 315 
when pecuniary compensation 
no adequate relief . 315 


when it is probable that pecuniary 
compensation caret be got... 315 
against trespass 3r5, 612, 613 
when necessary to prevent multi- 
plicity of judicial proceedings, 315 
in case of infringement of trade- 


mark ... ws 315, 502, $93 
against nuisance 316, 471, 477 
when, cannot be granted 315, 316 
mandatory ove ses 316 


against imitation of particular 


mode of packing goods eve 590 
Injury— - 
meaning of legal... "see XXIL 


to animals carried by 1ailway ... 125 
to passenger by railway «a 128" 
caused by dog or ferocious ani- 

mal .., ove aI2, 213 
to fellow servant 4. sae ee 
to works of irrigation 
to public road, bridge, or river. caw ape 


to property ; nuisance « 472% 
to unborn child vee an ‘493 
to property after sale see SOL 
to or loss of goods after sale... 566 
Inland— 
instrument ae sae 704 
waters LIQ—L2I, 127° 
Inquest— 
in Calcutta and town of Bombay, 
182, 183 
in town of Madras .., se 185 
in rest of India tae 183, 184 
disclosure of crime in «+ 183 
(see '' coroner,"’) 
Insanity— 
of principal oe 36 
of proposer to contract a 1 aka: 
a legal disability : limitation ... 40x 
in criminal law 408, 484, 
(see “ Iunacy.") 
Insolvency — 
insolvency 317—325 


Court of, in Rangoon and Mout- 
mein vay we 5 


of plaintiff we 13 
and performance of ‘contract... x60: 
of married woman ... vee 298: 
in Caleutta, and towns of Madras 

and Bombay eee GIF 322, 925 
distinction between traders and 

non-traders or veo 317 
order of proceedings in wun GIF 
petition for ‘as 317, 318 
vesting order se 317, 328, 320 
insolvent’s schedule .., 317, 318 


interim order of protection 317, 319 

hearing of the petition 3L7, 319 
personal discharge of insolvent 

317, 319) 320 

final discharge 9 insolvent, 317, 320 

petition by insolvent debtor 317 
acts of, of non-iradcr on which 

creditor may'petition 317, 318 


no distress for rent after vesting 


order g2r 
property in order and disposition 
of insolvent sas aos QQT 


void and fraudulent conveyances, 321 
wages of servants and clerks, 321, 430 
position of parties indebted to 


insolvent soe 32T 
suits pending at time ‘of, 3a%, 322 
appeal oe + 322 


in the mofussil 322-3 25 
application for declaration of 
insolvency os 922 
contents of application by judg- 
ment-debtor anddecree-holder, 322 
procedure at hearing, 322-324 
appointment of receiver vee 324 
‘discharge of insolvent wee 324. 
future liability of insolvent, 324, 325 
administration of insolventestate, 325 
Court ; judgment of ass 357 
debtor becoming lunatic sss 409 
nstitution of proceedings m 


without cause - 4TS 
pf master ; contract of service . . 430 
of master: contract of appren- 

ticeship 437 
fraudulent removal, concealment, 

or transfer of property ws 496 
xf partner rr ase 504 

AInsolvent— 


4 


(see ‘* insdlvency.”) 


FOO INDEX. 
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“‘Insolvency— Inspector— 
adjudication of ee 17, 318 of factory, duties of... oe 256 
acts of, of trader en which eee — 
ditor may petition . 318 piershniccscr 
revocation of adjudication of ... "328 Payoreney 12, 64 
effect of vesting order on dis. order as to attachment in decree 
mista of ptition baat | pe a ae 
pata saciuee nates protec: 319 payment by (Smail Cause Courts) 576 
proof of claims. w. 319 | Insult— 
making of dividend .. a. 319 offence of » 348 
effect ot ad ag discharge Fa oy or interruption to public servant, 480 
concealment of effects 
destruction or falsification oe Instr uments — 
books .. 319 ue oe negotiable i instrument. ) - 
aren preference to” any credi- a inland and foreign . ve OF 
ambiguous i ove 
insolvent fraudulently contracting ois in oriental language ay on 
vexatious and frivolous defence, 320 eae of 1 pe TOQ 
opposition to discharge » 320 cancellation of a ve TR 
order of final aiscberee of non- registration of <.. 37% we 
trader ers 320 “ ‘a at 
and of trader =o (see “regi stration. ) 
procedure in making such order, 320 | Insurance— 
effect of such order .. «++ 320 wrongful neglect of... we TO 
official and special assignee, 320, 321 by married woman .., a» 296 


by husband for benefit of wife 


and children ied . 296 
money under such a policy to be 
paid to Official Trustee tae 296 


money paid in Poo of : income- 


tax «ee 302 
Insurance cuitfe)— 
insurance (life) 326-—~332 


nature of contract of 326 
who can effect 326, 327 
person insuring must have insur- 


able interest sae 326 
life, is not a contract of in- 

demnity ee 327 
questions in proposal form ver 327 


declaration is basis of contract 


and must be true .. + 327 
everything material must be dis- 

closed «+ 327 
fraud 337, 330 
misrepresentation 327, 330 


references to medical attendant 
and friend » 328 

meaning of ‘ disorder tending fo 
shorten life” 328 

‘‘afficted with or subject to fits,” 328 


“ fainting fits” aes see 328 
‘epileptic or other fits” wee 328 
“afflicted with gout” ws 328 
‘spitting of blood” we 328 
warranty that “life is a po 
one” .,, ae 328 
suicide ; meanitig of 328, 329 


INDEX. 7Or 
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Insurance (Life)— Interest— 
termination of risk ,.. vee 329 on stock notes, xe oe JOR 
days of grace sae 329 income-tax payable.,. sss 304 
proof of age and death vy, 329 dnsurable ” 326, 327, 332 
‘' proof satisfactory to directors," 329 (see '' insurance.”') 
forfeiture for non-payment — «4. 329 upon debts or sums, certain ... 334 
previous refusal of lifé, a material rate of, to be decreed by Cour' is, 334 
circumstance hee ate 329 rate of, on judgment or decree .,. 334 
absence for seven years see 329 usufruct, in heu of ... 334 
repayment of premium ws 390 rate of, upon future adjustments 
statement byinsurance company, 331 of account ‘se o% 334 
limitation tee aoe 332 on negotiable instruments ve 335 
assignment ar) nese 382 vested and contingent, 382, 383 
Instranc e (Accidents)— es and contingent ; PAE ses 
insurance against accidents, 330—-332 bequest of moe a 368. 
accident poles: insurable in- on legacy: when begins to run 
terest .. 27+ 330 393, 304 
what is an accident .. 330 33% rate of, payable on legacy —.... 394 
pa pone i - - 33° conflicting : (solicitors « 397 
a Way Becicent': see oe Be effect of payment of: limitation, 406. 
rehire Sn a on mortgage 452, 453, 
Sen y insurance company, 33 receipts from mortgaged proper- 
assignment see 332 ty in liew of . 458 
limitation ere “332 on mortgage: deposit of money 
Insurance (Fire and Marine)— in Court vis 460. 
fire and marine oa 332, 333 in property réstr icted in its enjoy- 
both contracts are contracts of ment personally to owner, can- 
indemnity hae ae 332 + not be transferred by him we GOL 
insurable interest... ere 332 for benefit of unborn person .,, 603, 
meaning of ‘‘underwriter" 332, 333 creation of, on transfer’ .» 603 
Lioyds ... + 333 transfer by unauthorized person. 
goad faith required i in contracts subsequently acquirmg wwe 608 
of transfer by persons having dis- 
disclosure of everything material tinct. ie 609, 6x9. 
to risk (see ‘‘transfer.”) 
silence, concealment, misstate- of beneficiary (trusts) oon G2E 
ment . 333 — 
assignees “of marine and fire eae 
ohicies - 333 
right of transferee of immove- order for protection ‘of insolvent 
able property under policy ... 333 as ae ve BU 
of property-by mortgagee in Interpleader— 
possession «as ao. 456 Interpleader 336, 397 
Intention—. . soe bers claiming goods sa ash 
eos ei ve > 
criminal, absence of 1 484. nature of suitof .. ne 336° 
Interest— or when may be instituted ww 336 
in decree on a stim ad- plaint in such suit « 336 
judged ” we IE payment of thing claimed inta 
with mesne profits ., 12 Court . 336 
on principal sum for ‘period prior when agent or tenant may insti- 
to institution of suit t2 tite suit of Ae 336, 337 
from date of decree to date of procedure at hearing wee 330 
payment oe i2 charge of plaintiff's costs wa 337 
on sum deposited by defendant, 73 defendant suing stakeholder ... 337 
assignrhent, creation, and devo- tnt "i 
lution of, pene. suit an a erpreter— . 
on costs... * — affirmation or oath of o> 479 
charged by banker .. iB Tatervention— 
stipulation to pay enhanced age 1 115 in. divorce suit wae 197, 198) 


> 
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Intervenor— 
jn suit for divorce ... ae 197 
costs payable.by aes 205 
Intestacy— . 
what is 245, 338 


share of husband and widow on, 296, 
Dy 341, 342, 343) 344 
definition of ‘‘ consanguinity” ... 338 

* Fineal and collateral consangui- 


nity ae 338 
definition of ‘ kindred” wee 338 
table of consanguinity vee 339 
half-bloods: children in the 

womb oes + 339 
hotch-pot » 340 


distribution of property on 341-344 
share of lineal descendants and 
kindred 34I—344. 


rights of Crown = 34r 
share of children and grand- 
children 341, 342 


share of father and mother on ... 343 
share of brothers and sisters, 343, 344 
curator in cases of successions ... 347 
distribution of estate of Parsi in- 
testate oe 345-347 


Intimidation— 
bond to keep the peace in case of, 7o 
criminal 
threat to injure reputation of de- 
ceased person... wae 348 
threat of action or prosecution ... 348 
anonymous communications .., 348 


Intoxication— 
contract made under 153 
as a defence in criminal law, 409, 4e4 


will made under... 639 
(see “' drunkenness.”) 
Inundation— 
offence of causing we 447 
Invention— 


inventions and patents, 349—355 
interference with right of regis- 


tered an we XX 
law respecting aoe 349 
meaning of aon 349 
meaning of “inventor” ws 349 
what deemed to be new eee 349 


plication to file specification... 350 
elfect of public use or knowledge 
in India of patented or un- 
patented - 350 
effect of public use “of, after ad- 
mission to an exhibition ... 350 
ifan improvement .. 35r 
fo and contents ‘Of specifica- 
ace 35X 


atin to file specificationof aca 355 


‘Invention— 
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filing of specification of aes 352 
exclusive privilege of inventor ... 352 
register of « 352 
extension of exclusive privilege... 353 
suit for infringement of exclusive 


privilege * ea 
bar. to exclusive privilege on aM 
infringement of sie 354 


applications to Court relating to, 354 
title of inventor to exclusive pri- 
vilege in case of fraud, 354) 3. 
powers of Governor-General to 
require grant of licenses... 355 
rules, forms and fees 355 
assignment for particular places, 355 


requirements of the public ,,, 

sale of particular: warranty... ze 
Taventor— 

meaning of ave 349 


(see *' inventions.” 
order on, to grant hae vn 355 


Investment— 
of funds to provide for legacies, 
2, 
by solicitor oe : ie 
on sale of incumbered property, 562 
of money by trustee... 23 
I. 0, W.— 
is not a promissory note eos ITZ 
nature of an aoe se ITZ 
Irrigation— : 
injury to works of: offence .., 447 
Issue— 
meaning of an see oe IT 
settlement of issues... 8, x0 
of bill of exchange... oe 98 
Jains— 
wills by .., wae ane 638 
Jalkur— 
meaning of ae eee 558 
Joinder— 
of claims by or against executor, 
administrator, or heir 30, 35 
of parties in suits on bills, hun~ 
dis, notes one vee 96 
Joint— 
administration ona on 23 
owners ; bailment by ae 83 
guardians 272, 274. 
or several liability : sureties BIL 
creditor or claimant under legat 
disability axe 402, 403 
owners: partners 4. san BOZ 
transfer for consideration axe 509 


INDEX. 
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Joint— 
office of trusteé = vee 626 
legatees : death of one aw 645 


Journey— . 
breach of contract of service 
during, by servant,gooly, &c..., 433 


Judge— 


of Supreme Courts ee Svil 
of Sudder Courts ... coe XVII 
of High Coutts... v Xvil 
of Chief Court of Punjab xviii 
Civil and Sessions .... xxi, 231, 526 
words spoken by ... xxiii, 193 
action against xxiii, §42 
District ves 3: 4, 50, 57 
Subordinate 3, 41 50, 52 
Additional a 3, 50, 526 
Assistant « 4 51, 232, 526 
Joint... 4 526 
;, arrest of ie 
threatening or bribing was ae 
contempt of Court... ie 9 


Justices of the Peace . 362 
- Insult or interruption to . 480 
or Magistrate : Berane interest 
of 


+ 53 
protection of, when “acting judi- 


cially ., ves 542 
(see! judgment,’ \ 
Judgment— 
foreign tes we «6 
meaning of eee Iz, 356 
certified copy of ... oe =I 
debtor aw =I2 
(see ‘ judgment- debtor. ") 
according to award... ve 59 
arrest before ave vee 62 
arrest after 63 


debt : agreement to ‘give time for 
satisfaction of = .,. * a 

rate of interest upon 

of Civil Courts: classes of 3s6—358 


of Small Cause Court vse 358 
of Criminal Court ... ane 356 
' contents of ous wos 356 
binding nature of .., 356—358 
in personam » meaning of oes 356 


in rem + meaning of,,, . 357 
of Court of probate, matrimonial, 
admiralty, or pests juris- 


diction 
relating to matters of a public 
nature 357, 358 
(see '‘ decree,”) 
sudgment-debtor— 
meaning of ove os 12 
arrest of - 63, 64 
: undye preference by" : an 
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Judgment-debtor— 
release of tee 68 
subsistence mere of o. =65 
imprisonment of we 65 
illness of 66 


wearing apparel and ‘bedding of, 72 
tools, implements of husbandry, 


cattle and grain of ae 7B 
materials of houses of a 72 
attachment of property in pos- 

7 session of on 73 
and not in possession “of we 73 
failing to obey decree » 236 
discharge of, of ‘sufficient security 

Soom Cause Court) ie 
sickness, poverty of: suspension 
of execution against on 576 
Judicial— 
acts: protection given to - xxiii, saa 


proceeding; injunction to stay ... 3r5 
Separation (see “' judicial separa- 
tion.”’) ® 


Judicial separation— 


jurisdiction to grant... ee 202 
grounds for : vee 202 
reversal of decree of sey 203 
damages in suit'for ... vee 20d, 
costs insuitfor .,, 204, 208 
alimony 205, 206 
custody of children .., 206, ks 


suit for, by Parsi 
position of husband & wife after’ 298 


Jurisdiction — 


of Supreme Courts... 9.4. XV 
of High Courts xvii, xviii, x, 2 
of other Civil Courts, I, 2, 2—5 


of Small Cause Courts, 574, 575, 


579; 580 
of panchayats aa me OS 
of coroner Sie . 182 
matrimonial 195, 202, 203, 204. 
in case of European British sub- 

ject nee 230-234, 
insolvency sor 317—325, 357 
probate ie 357, 519 
admiralty 357 
to grant probate and letters of 

administration ,,. 


9 
criminal 525—529, Voonaaane 
Jurors— 


at coroner's inquest... ere 183 
words spoken in office by ove 193 
“ special" eee ree 359 
“common” ‘ ,,, ory 359 
list eae oe 359° 
book ry woe 359 
failure by, to attend. *s + 359 


persons exempted from lability 
toserve a5 - age 360, 36% 


* 
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Jurors— 
examination of, as witnesses .,. 361 
disagreement amongst wee 30I 
duties of « 34x 
affirmation and oath to be made 
La on 479 
personation of : offence aes 480 
(see §* jury.” 
Jary— 
corgner’s 182 
in trial of European "British sub- 
jects... ute 231, 232 
no, incivilcases .., was 359 
in criminal cases 359, 360 
in Presidency-town ... eee 359 
special" and ‘‘common” ... 359 
how chosen dae 359, 360 
how composed aan 359 
trial by, before Sessions Court |. . 360 


Local Government may direct 

trial of peronee offences to 

be b -+ 360 
trial by, of person not European 

or American - +. 360 
persons ioe from serving 

re} ‘ite 360, 361 
in nuisance cases «4. 361, 475, 476 
foreman of ade - 362 
verdict in trialby ... eo QOL 


Justice of the Peace— 
action against: protection given 
to 


eve XKifi, 542, 543 
meaning “of oe eee 362 
who aie = see 362 
in Presidency-towns sre 362 
in mofussil ow soe 362 
ex-officio sos 302 
Justification— 
asa defence in criminallaw .. 484 
Karachi 
Court of Judge of ... oe OS 
‘equitable mortgages in see 450 
Kat-kabala— 
aform of mortgage ' one 449 
EKeys-— 
pass with transfer of house ... Gor 
Khat-— 
nature of a ase . 174 
Ricking— 
* by horses in stall or fharness, a 
vice, sna vs. 288 
Kidnapping— 


& woman to compel her marriage 
ofseduction _ ... wes 417 
male minor under x4 years of 


ARE ene ass eee 494. 


. INDEX. 


Eidnapping— ica 
female minor under 16 cial of 
age + 494 
of person’ of unsound mind... 494. 
Killing— 


animal with unnecessary cruelt 
animal ; mischief by a : of 


wild elephants a ‘2, : 
of wild birds and game 49 
felonious {see “homicide,”” 
“*murder,” F 
Eindred— 


definition of . 338 

method of reckoning degrees of 33 

table showing degrees of vee 339 

succession of, on intestacy 341-347 
(see “intestacy. ") 


Enowledge— 

societies for the diffusion of 
useful ... 58x, 582 

Label— 

so eee of trade description 
sa “trademark” “ trades aid 
description.”’) 

Labourer— ‘ 
attachment of wages of soe 7% 
in service of company wee 145 
suit by, for wages ae 43K 


on railway or 


ublic works, 43%, 434 
criminal breac 


of contract Re 


(sec ‘‘master,” ‘ servant, of peak 
Lakes— 
right of fishingin .., ve 262 
Land— 
suits for 4 2, 510, Str 
alien may hold and ‘fansmit aw 46 
attachment of oe ae F4 
contract to transfer ... one L67 
support to ves 220, 222 
sale of, in execution, 242, 243 
gift of ... - 270 
a of (see “land acqui- 
sition 
claims to waste 1. «ee 369 
lease of see 330 
(See ‘lease,’ ) 
mark ; destroying or moving = 447 
mortgage of ave 449 


(see ‘‘ mortgage. =“ 
revenue; claim to .., a 5G 
held under grant in perpetuity j 


pension for - « 5077 
possession of sTo=—514, 
(see “ poecain 
adxerse possession + ab 573. 


{ 
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Land— Law— g 
dispute concerning .. 513) 514 in India and Courts of, until the 
recovery of possession of, establishment of the Supreme 
Small Cause Court, oa, 574 “Courts xiii—xv 
sale of oe « 558 introduction of English . xiii 
(sec ‘* ‘gale. ”) * English ... xiii, xv, xvii, 179, 127, 
title to... 584—586 x46, IS0, 375, 189, 9s, 218, 
transfer of, 600—606, BAe oe 294, 300, 317, 326, 372, 426, 
trespass to . 612 440, 466, 467, 483, 492, 573, 621, 646 
ie trespass. ”" a Hindu... xiv, xvul, 96, T50, 186, e 
trust of ... 22. ave, & 
duties of owners and occupiers Mabommedan, xiv, xvii, a 
of + 634 150, 186, 272 
temporary occupation of, for pub- Ecclesiastical a wee XV 
lic purpose, or for a, company, Admiralty ae wee XV 
; , 665 administered in the Supreme 
(see ‘land acquisition.”) Courts xv 
Land acquiaition— administered in Mofussil Courts, = 
diz. xvii, xviii 
‘ ied Appent ) 7 g63—368 | in High Courts... xviii 
of Jand for companies, 367, 66r | civil, in British India, xxi, and note 
mikes. 3: ws 368 personal Seen : ase xxii 
68 of civil procedure... XxI, and note 
See gee _ % a ‘tramway . es substantive civil .., xxi, and note 
Act I of 1894 es 657—66x customary oy Xxi, 186—188 
Collector vn 657 of torts or civil wrongs, xxii—xxiv, 
preliminary investigation se» 657 minal F and note 
declaration of intended acai: criminal, xxiv, and note, 483—497, 
tion... 657 525—540 
procedure after declaration «658 of criminal procedure, xxiv, and note, 
enquiry and award by Collector, 658 $25—540 
taking possession of land by merchant | “ 32, 187 
Collector ae we 658 matrimonial oe vee T9S 
reference to Court ... 658, 959 native," meaning of sve 208 
matters to be taken into account “Taying days ’— 
in determming compensation, 659 | meaning of oe see 24, 
rules as to porPeneaoe 660 : 
costs, . 660 | Lawful guardian— 
apportionment —.. i definition of oo we 494 
payment of compensation 660 | Tease— 
temporary occupation of land, lease ss 370~-976 
0, 66r definition of 2 tie 
stamp duty: fees ... rs 66x rent ; definition of . a cas 
suits in respect of acts done in duration of yy ie as 
pursuance of, Act oo 662 notice to quit i 370 
cases } procedure in... ae O64 requisites of notice .., 370, 374) 375 
cases : appeals in , «a 66x when notice not necessary sas 370 
(gee Preface.) __, time limited by; how computed, 
Landlord— 379) 375 
no distress for rent by, after terminable at option, 370, 37% 
vesting order . 320 how made at sue 87 
in stich case must prove for registration of ase pee 37E 
amount due . 320 local usage + os see 37L 
entitled to distrain it adjudica- accession to ls 
tion of insolvency is set aside, gaz fire, tempest, flood :. 37h, 
title of ; lessee denying 374. things ‘' attached ta the earth,” ie 
and tenant: burden of proof ‘of English law of “ fixtures,” 372, note 
yelationshi te wn SS “wear and tear” 4 se 373 
see i" Tease,” i lessor,” determination of ... 373) 374 
‘Vessee,” ‘rent,”) merger ,., one one 974 
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Lease— 
surrender Be «374 
forfeiture owe 374, 375 
relief against forfeiture w--*375 
under ; effect of surrender or for- 
feiture on se 375 
agricultural ose ae 376 
mortgaged ; renewal of, 452, 456 
registration of “we 552, 553 
: ee “ Jessor," ‘lessee.") 
legacy— ; 
bequest to religious or charitable 
uses ae 130, 131 
distinguished from donatio mortis 
causa ae wee 216 
to executor ae 251, 252 
assent to, by executor, 252, 253 
conditional assent to wes 252 
when executor to deliver wee 253 
indemnity on payment of wee 253 
abatement of ine 253, 254 
refundof ° sie wee 254 
specific, 253) 377» 378) 380, 381 
demonstrative, 253, 254: 378, 
wee 3791 380, 382 
ademption of 79 —381 


me 3 
portion of fund specifically be- 
queathed to one legatee, and 
legacy charged on same fund 
bequeathed to another legatee, 38r 


to creditor ae 382 
to child portioner wo 382 
vesting of we 382, 383, 644 
meaning of contingent and vested 
interest oe 382, 383 
onerous ve 383, 384. 
contingent isi wee 384 
conditional oc 384—386 


contrary to law or to morality ... 384 
upon an impossible condition ... 384 
bequests with directions as to 
application or enjoyment —... 386 
subject to lien, pledge, or incum- 


brance . as 386, 387 
completion of testator's title to 
thing bequeathed . 387 


of interest on immoveable pro- 
perty; payment of land revenue 


or rent . wee 387 

_ of stock ose 387, 388 
of some thing described in gene- 

ral terms . 388 


‘bequest of interest or produce of 


fund ta 388, 389 
annuities wee 389, 391, 392 
election, doctrine of... 389, 390 
void bequests 390, 392 


direction to accumulate income, 39I 
investment of funds to provide 
for os 392, 393 


Page. 
Legacy— 

produce and interest of a+ 393 
rate of interest on ... wee 304 
to infant or lunatic; transfer of, to 

Official Trustee ... +» 630 

(see ‘‘ legatee.") 
wording of bequest ... we. 638 
construction of —... we 643 
lapse of ons ae 644 
by Hindu 


ie ene. 
(see ‘' bequest,” '' legatee."’) 


Legal— 


proceedings: agents of parties 
in toe vr 43) 44 
character conferred or taken 
away by a judgment or decree, 357 
adviser ae8 395-400 
(see ‘‘legal practitioner.”) 
disability ; limitation, 4Or—403 
proceedings ; limitation to, 4o1—g07 
practitioner (see ‘‘legal practi- 
tioner."’) 
representative (see '‘ legal repre- 
sentative.") 


Legal practitioners— 


legal practitioners, 395—400 
representation in Court by: pro- 
cess served on: admissions 


y wes 
appointment of pleader ba i 
recognised agents of parties in 
_ legal proceedings, 43) 44 
lien of attorneys of High Court 
on papers of client, 84, 398 
undue influence by, 154, 155, 398, 399 
certificates to pleaders and mukh- 
tars... ae ves 305 
criminal offences committed by 395 
unprofessional conduct of as 395 
remuneration of pleaders, mukh- 
tars and revenue agents, 395, 396 
agreement with, relating to fees, 396 
negligence of vee 396, 397 
giving or receiving commission... 396 
incapacity of, to buy certain ac- 
tionable claims 


negligence of attorneys and 

others .., wee 397, 398 
“instructing counsel,” meaning 

of oe ar a 397 
conflicting interests... ere 397 
investment of money by vee 398 
lien of ... eee see 398 
power of, to bind client wn» 398 


compromise of suit by wee 398 
dealings with legal advisers, 398, 399 
professional communications 
madeto eee 399; 400 
clerks and servants of, 399, note 
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Legal practitioners— Lessee— 
confidential communications must keep property in good con- 
with : . 400 dition - 373 
{see “attorney, Wn “ barrister," tb give notice of encroachment or 
** counsel, ' ‘ pleader,” interference with lessor's rights, 373 
solicitor,” A wekntant use of property by ,. . 373 
“ vakil.”) must not erect permanent struc. 
ture. is . 373 
Legal representative— surrender by a . 374 
indorsement hy ww. 103 forfeiture by 874 
signing note, bill, or “cheque yee 103 holding over by, or under lessee, 
execution against ... + 237 3751 376 
assets in hands of ... vet 787 right of, against lessor with 
(see ‘‘administrator,” ‘‘ exe- imperfect title 585, 586 
eutor.”) (sce ‘‘ lease," ‘* lessor,'’) 
eee BS a 6 | Lessor. 
admini: i nted to, 24, 25, Reus 
ceria a ec tte defective title of 168, 58s, 586 
title of : executor's assent neces- definition of, 370 
sary to complete .. 252, 253 notice to quit by... 370, 374, 375 
refund of legacy by, 252, 253 rights and liabilities of oes S7E 
residuary ‘ne 255, 6 48, 6 a4 must disclose materia] defect... 371 
creditor .. ~ . 382 must put lessee in oe Ailes 371 
child portioner 382 apie contract by .. . 371 
obligation imposed on, by be- repairs by + 372 


payments (rates, taxes, ete, ) by. 372 


383, 
3) 384 may enter on property to inspect 


fulkiment of conditions by, 384, 385 


act to be performed by, within condition eve 373 
specified time a transferee of: rights of, 373; 374 
acceptance by, of bequest subject liability of, for nuisance, 472, 473 
to lien or incumbrance, 386, 387 without title: lessee’s rights 
payment of call on stock by, 387, 388 against ee 585, 586 
entitled to annuity ... + 389 (see '‘lease,” ‘* lessee," ‘) 
minor ... 593: 394 
contesting will te 1. 524. | Letter— 
infant ; lunatic nee 630 of credit vie wa 88 
attesting witness to will, 6a 643 contract by ase 1ST, 152 
joint . 645 press: copyright .. 174, 178 
(see ‘‘ legacy,” “bequest. "ye i receiver's qualified property 
Legislation— — / eoaivee threatening to publish .. ree 
history of, in India, xvili—xx copyright vested ee aciie? of .. a 
Legitimacy-— receiver of ; action against writer, SIL 
gai eubing maniniegey: CvlCenss gry | Letters of administration— 
F a . meaning of fi 20, 245 
Lessee— 7 when granted orn on 20 
definition of 370 to whom granted «4. 21, 246 
notice of intention to quit by, effect of .. aie ar, 26, see 
379; 374, 375 application for eb 27, 28 
rights and liablities of, 371373 form of grantof .,. ve 28 
may deduct expense of repairs jurisdiction to grant .. + 519 
which lessor bound to make ,,. 372 caveat on opposition to grant of §2r 
and of rates and taxes which les- conclusiveness of... ve 522 
sor bound to pay limited until will produced . 523 


+ 378 
may remove all things which he 


has attached to the earth - 372 
entitled to crops... wee 372 
assignment by a+ 372 
disclosure to he made by, 372, 373 


payment of rent by on 373 


revocation of grant of, 523, 594. 
(sec administration,’ } adminis; 
trator.”) 


Letters Patent— 


of High Courts ve Xvili, 1, 2,50 
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Page. 
Elability— 
of wrong-doers 
of transferee of actionable claim, a 
of administrators .., 22, 103, %50 


of agent asa wee 4 
of bankers vin 89 
on negotiable instruments, 98, 99, 

403, 107 
of acceptor ney 98, St 
of drawer see see 
of indorser ed a 
of husband for his wife's debts... 297 
of stirety 
eriminal, of lunatics and drunken 

persons 409, 484 
of master for criminal acts of 

servant . 432 
of master for wrongs ‘of servant, 4392 
for acts of coachmen, 432, 433 
erininal, of children, 442, aut 
partners 


50 
of trustee, 623, 624, 625, 626, 627 
of beneficiary of trust .. 627 


Libel— 
nature of xxiii, 192 
proof required in suit ee vee 192 
défences to suit for ., ws. 192 
instances of wes 193 
privileged publication ee 193 
damages for a8 193, 194 
hability of minor for, ee 
destruction of libellous matter . ees 
on goods of tradesman . 589 

(see '' defamation.”) 

Liberty— 

of the person; wrong affecting, 


xxu, 647 
remedies against deprivation of... 279 
directions in the nature of habeas 


corpus 280 
unlawful detention of European 
British subject... ... 280 
and of women * we BBL 
search for persons " wrongfully 
confined + 280, 281, 647 
to the person: charge involving 
possible loss of ... ALS 
freedom of the person, 647, 648 
License— 
acts done by leave and .xxiv 
definition and nature of, 220, 615 
to attend public entertainment .,. 220 
for consideration... re 220 
transfer of i w. 220 
grant of vee 220, 221 
revocation of, 220, 227, 615, 616" 
coupled with a transfer of pro- 
Rerly ane aes 220 


to fish <a 263 


Page. 
Licenge— 2 
ant of, by ittventor 5s 
erect of i ea 


time of grace after revocation . se 616 
(see “licensee,” ‘* licensor,”) 


Licensee— °* 


servant or agent of,., 0 280 
expenses incurred by +, 220 
cannot assign oe O16 
entitled to time of grace ee 616 
(see “ heense.”’) 
Licehsor— 
TevOcation by +» 220, 615, 616 
obligation on nee 220, 616 
aliettation by vee 22E 
successors in title of | ve 616 
Lien— 
of agent « 39, 568 
attachment of property subject to, 78 
of bailee.., 83, 568 
of carrier iy a 
of bankers 


of attorneys and solicitors, 84, an 
of factors, wharfingers, and 


policy brokers... on 84 
of pawhee 
of vendor for unpaid purchase 

money tee HOE 
nature and definition of soe 568 
of workmen ves we 568 
of horse breaker .,. ve 568 
catties no right of sale son 508 
specific or general ... see SOB 
founded on possession wey 568 
seller's 568, 569 
of auctioneer on goods sold and 

the proceeds thereof toe S72 


Lieutenant-Governors— 
of Bengal, N.-W. Provinces, and 


the Punjab vee vue XX 
Life— 
acts endangering... wee 292 
insttrance oa 326 
(see '‘insurance.”) 
Light— 


easement of, 219, 221, 222, 223, 226 
(see "ancient lights.’ ) 


right to vertical ~ .,. ses 220 
passage of, to open space wee 223 
eljoyment of vw. 224, and note 


disturbance of easement of .,, 229 
(see '' easement.” 


Light-house— 


injury to we ae 447 
Lights-— 
exhibiting false “se Nee AAT 
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Limitation— Literary —~ 
law of, relating to the withdrawal work : title to Ps wee 197 
. of suits ow «12 and scientific societies gor, 582 
or setting aside award + 8 Litho 
graphy— 
oo ee an award be lithography - we 098 
bills of exchange and | d'promissory Ldeyds— 
notes 96, 97 association of underwriters... 333 
bonds -- 116 | poan — 
Fal apon Ste Ad pRegaiations e a bailment se oin8o 
Piece oie cae * gratuitous ing vex OB 
railways “— 128 Ge of goods o pax, BR 
orma tract... see ‘‘ Dailment," 
oe pee nee of con = ae for purpose of gambling wat 
sanamients ay ae pe Land Improvement Loans Act, 
66, 1883. : 552 
an Tae eae 7 geet Agrioulturist’s Loans Act, 1884, 532 
meaning of . 401 | Loecks— 
legal disability : minority, in: pass with transfer of house ... 60 
sanity, idiocy, 401, 402, 403 ral 
one of several joint creditors or ase * 
claimants under disability, 402, 403 emiporary ne 3: 575 
computation of period of, 403,404, 407 Lodgments— 
suits on foreign contracts « 403 with banker wee ive. 87 
suits against express trustees and (see ‘‘ banker.) 
nee representatives + 493 | vege 
riods excluded in computing... ae 
eect of death i P a ec aoe of goods: finder... we 83 
fraud as affecting ... . 405 of deposit receipt... ov. 87 
effect of acknowledgment of of negotiable instrument 96, 113 
liability 405, 406 of goods given to carrier, 119—X21, 122 
effect of part payment and Pey- of animals or goods carried by 
ment of interest . ves 406 railway 125—128 
of passenger's luggage tee isn 28 


promise to pay a barred debt .. pe 
continuing breaches and wrongs, 406 
effect of substituting or addi 7g 


new plaintiff or defendant . 407 
Gregorian calendar .. ses 407 
in case of suits for wages sar 43L 
suit by co-trustee we G29 
to recover property conveyed or 

bequeathed in trust, deposited, 

pawned, or mortgaged aoe 629 

Lineal — 
consanguinity, meaning of —.,, 338 


descendants; share of, on intes- 


tacy BALs 342, 345-347 

Liquidation -—~ 

of company saa iia T39—144 

of partnership 505, 
Tdquidator — 

of company 20, 1398, 143, 144 

Meaning of was 143 

“official” and non-official =<. 143 

powers of one wus TAG 
Literary— 

copyright abe 174-179 


recovery of actual, under 


and marine insurance te er 

of will: probate... . 523 

of, or injury to, goods after sale... 566 
Lot— 

sale by, at auction ... as 372 
Lottery— 

account ... ane we 268 

office; keeping of ... 269, 474 
Luggage— 

passenger's ais ove 12S 
Lunacy— 

a legal disabilit 4Ol—-403, 

forms of mental unsoundness. ... 408 


in criminal law es 409, 484 
proceedings in essay, 
towns} 09, 410, 41 
proceedings in (mois 41, 412 
temporary vee IE 
(see ‘ lunatic.") 
Lunatie— 
administration for use“and bene- 
fit of .., oy "yy 26 
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Page. 
Lunatic— eae 
principal becoming termination 
of agency 
cepests in savings banks belong: ‘ 


ing to.. wee OT 
necessaries supplied’ to 164, 409 
acts of cruelty by 100) ae 
wife or husband... . 203 
matrimonial suit by «e+ 207 
domicile of ite eee BIG 


(see ‘* lunacy."’) 


suits by or against 40I—403, 
. 408, 4.45, 446 

charged with offences and ac- 
quitted or not tried « 408 
asylums for « 408 

prisoners; removal of, from jail to 
asylum ani 408 
contracts by 408, 41 
insolvent debtor becoming eee GOQ 
acts of, (criminal law) 409, 484 


transfer of stock; security, or share 


standing in name of a 41 
maintenance of 4Iz 
setting aside of order declaring 

person . It 
powers of committee of » 415 
enquiry whether person fs a, 410, 

4II, 412 
committee of 410, 413, 412 
guardians and managers of . 412 
partner ,. ore 4rt, 504 
when competent witness w. 482 
compounding of offence by... §36 
trial of ... on a 538 
Machinery— 
fencing of, in factories, wee 287 
transfer of Ses + 601 
Madras— 
established one ae Xi 
Presidency see woe. XU 
Mayor's Courtat .. » xiii 
introduction of English law into 

town of a xiii, xiv 
Recorder's Court at ww xiv 
Court of Requests at xiv, xv 
Small Cause Court at XV, 573 


administration of justicein  .,.. xvi 


High Court at xvii, I, 2, 50 
Governor and Council of we XX 
Civil Courts in Presidency of ae at 
inquests in town of .. a. T8S 


insolvency law in town of oe BIT 
City Civil Court at (see Addenda. i} 


Magistrate— 
action against ine 
arrest OL... ee oa 


xxili, 542 
66 


Page. 
Magistrate— 
inquest by 183—~18 
order by, in dispute concerning 3 
easement 228 
what, may try European British 
subject ¢ axe + 230 
search order by 28o, 281, 
27, 528, 6 
order by, in case of eaten i 
detention of woman 281 
order by, for maintenance of wife 
and children ae 299, 300 
Justice of the Peace... ars 
order by, for removal of see 
474, 476 
order by, in dispute aes 
land .., + 513 
classes of Magistrates . 525 
district ... as §29, 532, 530 
subordinate ie » 526 
sub-tivisional 526, 529, 536 
special . 526 
bench of ‘Magistrates 526, 532 
Presidency 527, 529, 537 


sentence which, may pass ee 

cases, In which, is ied in- 
terested Se « 539 

a public servant » 54E 
(see ‘' public servant,’ 

power of, to disperse dee 


assembly nie 633, 634 
search order by, for person wrong- 
fully confined . 6 


47 
(see ‘ offence,” * prosecution.”) 


Mahommedan— 


law, xiv—xvii, xxi, xxii, 150, 
186, 494, 600, 621 

executorand administrator, 20, 
22-—~-25, 246, a48 

probate or administration grant- 
edto ... « a6 


mortgagor or mortgagee, 5 466 
law : custody of children need 
ing to we 404 

trusts ase ws. 623 

law as to wag nn os, G2E 
sab acc 

and champerty: meaning of .,. 129 

of wives and children ass 299 

alteration in allowance ase 299 

enforcement of order of se 300 
Majority— 

inlaw of agency... 32 


in law of contract ... 182, 153 

dealings between guardian and 
man immediately after ward’ 'S) 274, 

age of, of persons dorniciled in 
India er ace 440 
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Majority— Marine— 
age of, in matters of marriage, insurance: English statutes as to, 326, 
dower, divorce, adoption - 440 insurance; contract, of aes 332 
computation of age.. » 440 * (see ‘insurance,’ 
of European British subjects not sea-risks ’ see 332 
domiciled in India, insurance ; assignee of we 333 
of other Europeans not domiciled Mark — 
in India land ; destruction of 
unconscionable bargains with trade fase ra iadeaiedie ") se 447 
orn who have recently at- _ Property (see * property-mark,"} 
course to be followed by minor marked BoC? apie acai 6 
laintiff on attaining en on Se 2 37 
Bee minor," ‘‘ minority.") Marriage— ' 
Malacca— of female plaintiff or defendant, 13 
settlement of -_ a ast agreement or bond in restraint of z 
1X5, 189, 4 
Malice— settlement on, 22, 168, ae rs 419 
in libel ... a wes 192 solemnization of +» 195, 419—424. 
in slander wee 194 Christian 195, 418, 419-—~422 
in malicious prosecution 434 non-Christian » 195, 422—d24 


(see ‘‘ malicious prosecution.’ "y 
in institution of civil proceedings, 415 


Malicious prosecution— 
both an offence and a civil wrong, 413 


considered as an offence, 413, 414 
false charge of offence made wit 
intent to injure 413, 414 


what prosecutor must prove, 413, 414 
‘‘reasonableand probable cause,” 


413, 414 
malice .,. 413, 414 
abuse of process of Court, 414, 425 


considered as a civil wrong, 414, 415 
definition of - 414 
suit against corporation for oH 
institution of civil pr oovedings 


without cause + 415 
Manager— 
clerk promoted to office of we IT6 
of company on 199, 140 
of lunatic 410—412 


of tea garden, bank, ‘mill, ete. ... 426 
Manufacture— 


meaning of + 349 
inventor of a new 399-8 55 
(sea “invention,”  patent,”) 
trade name or 58 a 59° 
mode of packing 
trade-mark (see “ trade-mark,” 
“trade,” factory," ‘‘ busi- 
ness," “(firm.") 
Manufacturer— 
libel on, or on goods of see 589 
Manuscript— 
rights in unpublished 174; 175 
Map— 
copyright aaa 1974, 178 


dissolution of, 195-5202, 208, 209, 
210, 423 
(see ‘‘ divorce."’) 
judicial separation, 202, 203, 210, 423 
(see '*judicial separation.” 
nullity of 203, 209, 423 
(see ‘' nullity of marriage.”) 
restitution of conjagal rights, 203, 
ey 208, 210, 423 
(see ‘* restitution fa) conjugal 
rights,” 
obtained by force or fraud =... 203 
re-marriage . 207 
of native converts, 208, 209, 422, 423 
Parsi 209, 210, 211, 423, 424 
acquisition of domicile by wo 214, 
rights of property now affected 
by - 293 
of persons both of whom have an 
ndian domicile ... « 293 
of persons, one of whom has an 
Indian domicile ... 
of parties having an English or 
non-Indian domicile ab2, 293 
effect of, and marriage settle- 
Tents on property 296, 297 
revocation of will by 297, 642 
maintenance of children of, 299, 300 


communications during vee JOO 
separation deeds... + 416 
breach of promise of 7 | 416 
property of minor may be settled 

in contemplation o: . 4I7 
birth during “a ee 4I7 
offences relating to . wee 417 
kidnapping or abducting woman, 

to compel oe ATZ 
forgery of a register ‘of . 417, 


cohabitation deceitfully caused :, ry 417° 


72 
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Marriage— 
second, during lifetime of hus- 
band or wife 417 


ceremony; going through with 


fraudulent intent a ses 417 
adultery .. 417, 418 
(see “ adultery.”) 
celebrated out of India a+ 418 
forms of ... Ry wee 418 
essentials of hee we 418 
of ‘a Christian 5 wee 4G 
incestuous, temporary, polyga- 
mous .. . 418 


valid in country of celebration, 
valid throughout the world ... 418 
every fair presumption will be 


made in favour of a 418 
between Catholics : dispensation, 418 
Act, Christian fe we 4IQ 


persons who may solemnize ... 419 


before a minister 419, 420 
of minor see 420 
before a registrar 420, 421 
of Native Christians 421, 422 
of non-Christians 422, 423 


Parsi... 423, 424. 
age of majority as affecting s+ AGO 
property transferred to, or for the 
benefit of a woman so that she 
shall not have power to trans- 
fer during her y 
transfer of property on condition 
of 604, 605 
(see “husband,” “wife,” 
“married woman," ‘ hus- 
band and wife.") 


Married woman—~ 
administration and proper grant- 


ed to 21, 518 
deposit eee to. vee OL 
domicile of vee QT4 
executrix 247, 248 
rights of property of 293, 294. 


law relating to, m India and in 


England 293—300 
wages and earnings of vee 295 
legal proceedings by ++. 295 
insolvent 295, 206 
contracts of, with tradesman ... 207 
contracts of ae sss 207 
insurance by v1. 298 


enticing, or taking : away, or de- 
taining with a criminal intent a, 477 
power of attorney of ++ 516 
will of ves 639 
(see husband," —“ wife," 
‘*marriage,” ‘husband and 
wife, ”) 


Marshalling— 
securities ; (mortgage) 


we 459 
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Martaban— 
conquest of or we Xiti 
Master— 
and servant 425—434 


(see ' master and servant. ") 
liability of, for wrong done by 
servant -» xiv, 432, 469 
may not beat servant 
may chastise apprentice 69, 436 
comniunication by, regarding 
character of servant, 192, 798 431 
meaning of . 42g 
death of » 425 
wrongful dismissal of servant by 
426, 428, 429, 430 
not bound to accept budlee = ‘38 
rescission of contract by 427, 428 
may dispense or remit perfor- 


Taance 428 
must continue to be ready and 

willing to employ 428 
preventing servant from perform. 

ing promise ae , 428 
payment in advance 428 


compensation payable by, for 
wrongful dismissal 429, 430 
compensation payable to, by 
servant wrongfully deserting 
service 429, 430 
must use diligence ' to find new 
servant + 430 
when justified in dismissing ser- 
vant .., 430 
dismissing servant, “not bound 
to state ground of SRESSER ves 430 
insolvency of . 430 
not bound to give character » 43 
communication by, relative to 
character, privileged 43% 
right of action of, against third 
party for injury to servant ,,, 431 
may maintain action for seduc- 
tion... 43r 
not Hable for criminal acts of 
servant 432 
liable for negligence and other 
wrongs of servant 432, 469 
liability of, for acts of coachman, 
432, 433 
ill-treatment, neglect of we 433 


and apprentice PR ve 434 
(see ‘‘ apprentice,’ y 
of vessel: negligence 469, 470 
{see “master and servant,” 
' servant,” ‘ service,”) 
Master and servant— 
law of .. wre 425 
constitution of relation of wee 425 
contract of service .,, ney 425 


(see ‘ service.”) 
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Master and servant— Member— : 
wages ; meaning of... wae 425 of Supreme Legislative Council, xx 
relation of, one of personal con- of Provincial Councils xx, xxi 
fidence tide wee 428 ~of clubs ... cae 116, 117 
quantum meruit —... ots of company, meaning of iv E38 
wrongfully procuring person to acquisition of membership see 535 
_ break contract with employer, 431 liability of 134, 198, 139 
independent contractors ane 432 of partnership ao wee 498 
criminal breach of contract of (see ‘' partner. ) 
service... sie 433. 434 of an unlawful assembly wee 633 
(see ‘' master," ‘ servant,” Memorandum— ° 
ce ry " 
service.”) of association of company — 332, 133 
Mate’s receipt— . of literary, scientific, or charitable 
meaning of oF oe 122 society eee 58 
Matrimonial— Merchandize— 
law, 1gs——21r (see ‘ goods.") 
suit ; evidence in 481, 482 | Merchandize Marks Act— 
Maturity — ss pe of et 593 
holder of negotiable instrument see “trade-mark, trade 
after .., ai wee LOG description,” ‘‘property 
of bill or note: meaning of ... 105 mark.”) 
Mayor — Mesne profits— 
of Mayor's Court... xili, xiv meaning of oe 12 
, decree for payment of 12, 238 
Mayor's Oourt— - Military — 
establishment of ... xiii, xiv Courts of Request ... a 
Measures— service ... ats wee 214 
weights and e ves 490 en we 438, 439 
fraudulent use, manufacture, or (see ‘' military men.") 
sale of false oes see 490 carttonments ; warrant of arrest 
ton : Military ‘men ” as 
dulter tes : : oe 
eee ae of... a8 ine stipends and gratuities allowed 


Medical practitioner— 
undue influence of, 154, 155: 400, 628 
reference to medical attendant 
for purpose of effecting insur- 


ance ... eee ee 328 
false statement made by medical 

referee sat wee 3928 
negligence of . see GOO 
dealings with ave te 
action for damages against, fo 

injury resulting to patient ... 400 


rash and negligent act of, caus- 
ing death eee wee GOO 
acts of (criminal law sts 
agreement restraining practice of, 587 
advantage gained by: fiduciary. 


position of aye .- 628 
Medical preparation — 
sale of, knowing it to be a differ- 
ent preparation ... we 494 
Member - 
of Council of India .., we XX 


of Supreme Council of India oe XX 


to military pensioners of Go- 

vernment «72, 508, 604 
pay_and allowance of persons to 

whom the native articles of 


war apply nae we 72 
privileged reports of milita 
officers tee ws 193 
domicile of os vee 204, 
salary of ; Income-ta’ vee 302 
may authorise person to sue or 
defend for them .., see 438 


service of process ... on 4 
regimental debts ; payment of ,.. 439 
distribution of effects of officers 
and soldiers dying on service... 439 
security and application of effects 
of deserters and of officers and 
soldiers becoming insane on 


service is vs 439 
preferential charges on property 

of -_ oe 489 
servants of xe wae 439 
committee of adjustment see 439 
representative, , widow, next-of- 

kin of ... saa os 439 


r 
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Military men— 
disposal of surplus property oe 


by Secretary of State + 439 
offences relating tothe army «. a 
acts of : (criminal law) & 
power of officer to disperse un- 

lawful assembly 633, 634 
on active service ; wills of see 640 

Min— 
» gearing of factory wee 257 


owner ; right to divert water... 558: 


Mines— 
land acquisition... .- 368 
compensation for... . 368 


notice to be given before working, 368 
inspection of ; safeguards += 368 
lessee must not work, not open 


when lease granted 373 

existence of, unknown to vendor, 56r 
Minister— 

removal of “ . 17 


undue influence of ... 154, 155) 628 
exempted from liability to serve 


as juror or assessor + 603 
provisions as to marriage before, 
419, 420, 42t 
Minor 
letters of administration cannot 
be granted to... vee QT 
cannot employ agent we 33 
may be agent fn aa -33 
deposit belonging to 9 
not competent to contract, 152, 
153, 440, 441 
definition of, in Divorce Act ... 206 
matrimonial suit by .. ass 207 
domicile of vee . 2T4 
executor ace «+ 246 
onerous gift to see 271 
meaning of, under Guardians and 
Wards Act See «272 


appointment of guardian to, 272-278 
see ‘' guardian,” ‘‘ ward.”) 
is incompetent to act as guardian, 274 
powers of Chartered High Courts 
, With respect to ... 
property of, may be settled in 
contemplation of marriage, 296, 
‘ 297, 416, 7 
legac 393; 030 
legal disability of (limitation), 4OT—403 
agreement in restraint of mar- 
riage of 416 
is able to enter into contract of 


service for wages.. - 425 
marriage of oy » 420 
age of majority a 440 


(see ‘* majority.”) , 
contracts with hae 


“ INDEX, 


Page, 
Minor— 
ratification by, of contract on at- 
taining majority , I 
is liable for necessaries supplied 
to him 


I 

liability of, for assault, libel, ‘eS 
seduction, negligence, fraud, 

and other torts 


441, 442 
unconscionable bargain with ... 442 
criminal liability of 442, He 
trustee 

ee euenyey, power ‘of 442) i 
plaintiff .. ae 442, 443 
next friend of 442, 443-446 


(see ‘‘ next friend. a 
defendant ; guardian ad “tem, 
443-446 
(see ‘' guardian ad Zitem,"') 
compromise of suit on Panel of, 445 


Princes and Chiefs . we 446 

kidnapping » 494 
prostitution of » 494 
partner ... 500, 50 


probate cannot be granted to... 518 

compounding of offences by... 536 

incompetent to transfer property, 60x 
(see ‘‘ children,” ‘‘ minority."’) 


Minority— 
in law of administration vee QT 
in agency 


3 
in contract law 1 sa, 153, 440, ae 


in matrimonial law ., + 207 
in law of domicile ,,, + 214 
in Jaw of limitation... . wee AOL 
age of majority ase 440 
ae “ majority, ny 
in law of torts sé 441, 442 
in law of Civil Procedure, 442—446 
in criminal law we 442, 484, 536 
in law relating to wills 442, 639 
in law of partnership §00, 50r 


in law relating to transfer bas 
roperty + 601 
lace ‘*minor,” ‘ majority. ny” 


Misappropriation— 
criminal, by finder of goods .., 83 
offence of wee 498 
distinction between, and theft 495 
distinction between, and criminal 
breach of trust 495, 630, 631 


Miscarriage— 
caused in good faith to save 493 
offence of causing ... + 493 
death caused by. » 493 
caused without woman's consent, 493 


Mischief— 
to animals 


ae) 
nature of offence of. 447,612, 613 


there is view 19@ 

in contract of i insurance 327, 333 
Mistake— 

contract caused by... 153, 157, 172 

meaning of 187 


liability of ee to whom 
money is paid or thing deliver- 


ed under oe . 165 
remedy in case of ... « 165 
specific performance in case of... . 170 
rescission of contract for . 172 
mutual, with regard to instru- 

ments: rectification sve 172 

Mixture— 
of goods hy bailee .., 82, 83 


of trust-property and property of 
trustee on ase 


Mofussil— 
Courts : history of ...xiv, xv, xvi, xvii 


Small Cause Courts xv, §, 579, 580 
inquests in . 783, 184 
insolvency law in the 322—325 
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Mischief — Money— 
punishment for » 447 subsistence Ns ww. §=65 
to works of irrigation « 447 decree for 73, 238 
to public road, bridge, or river. 447 *attachment of 74 
by causing inundation or ob- transfer of OL 
struction to public drainage ... 447 lenders ... 155 
inrespect of lighthouse, sea~ exchange of woe 235 
mark, land-mark ., » 447 payment of, under decree ses 240 
by fire or explosive .. 8 deposited to abide wager ; re- 
with intent to destroy decked covery‘of ies +e 269 
vessel ., 448 | . mortgage eve 449 
intentionally running vessels (see '‘ mortgage.’ iy 
aground . 448 investment of, to provide for 
in respect of wills, aathorides to legacy ess 992 
adopt, and valuable securities, 497 investment of, by solicitor . 398 
injury to public property - 528 belonging to partnership + §02 
Misconduct— Money-lenders— 
of agent 39 and hard bargains ... we 155 
in Sale place causing annoy- of Bast India Company abolished, xi 
ance ,., 348 | Morals— . 
causing annoyance’ ‘in place, to offences affecting public 473) 474 
enter into which is trespass ... 348 keeping common gambling house, 473 
of guardian of lunatic aw. 412 keeping brothels... . 473 
of servant ou see 430 distribution, printing, importation 
of partner ves 504 of obscene books, prints, etc., 474 
of trustee 624, 625, 627 singing or reciting in pupee place 
obscene songs or words ee & 
Misrepresentation — keeping snauthorized lottery 
of agent 42 office 474 
contract caused by, 153, 154, 156, a 
157, 163, 170 Mortgage— : 
meaning of 156, 157 suit for foreclosure or redemption 
remedy in case of ., . 165 of 1,2, 574 
no specific performance when mortgaged-debt 18, 466 


attachment;subject to we 75 
debt ; donatio mortis causa of .,, 217 
property sold in execution subject 


to charge or 241, 242 
power of guardian to 275, 276 
by lessee to + 372 
bequest subject to .., 386, 387 


searches by solicitor on ee 


money out at : +» 998 
part-payment ; limitation wae 406 
Git, 412 


of property of lunatic 


meaning of oe 449 
money .,. 449, 450, 454. 
deed vee 449 
several forms of ° 449) 450 
simple we 449 


by conditional-sale ... 
hat-kabala or bye-bil-wu fa 
arishta-bundaka, Gahan 


han. a8 we 449 
usufructuary 450, 451, 452, 453 
English... i see 450 
anomalous a ves 450 
how effected sae we 450 
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Mortgage— Mortgagee— 
attestation of eee + 450 accession acquired at expense of, 452 
registration of 450, 552-553 obtaining renewal of lease + 452 
equitable, or by. deposit of title- + second 453: 460 
deeds . + 450 
redemption of ase 450; 4st, 

_., 460, 462—464. 
doctrine of consolidation wee 45Z 
accession ws 452; 455, 456 
accession in case of usufruc- 

uary ne vee 452 
mortgaged lease... 452, 453. 456 
second , 453, 460 
“insufficient” security vee 453 
foreclosure or sale ... 453, 454s 

455) ore 


insurance 

mortgaged property sold thioaak 
failure to pay arrears of re- 
venue orrent ... . 456 

priority .. o 458, 459 

to secure ‘certain amount when 


maximum is expressed 458, 459 
tacking ., » 459 
marshalling securities oe 459 
debt ; contribution to 459, 460 


several properties mortgaged to 
secure one debt ... 459, 460 
money due on; deposit in Cow t of, 460 
suits for foreclosure, sale, or re- 
demption a8 460—462 
suit for redemption .. 462—464. 
sale of property subject to prior 464 
attachment of mortgaged pro- 


perty .. ae 464 
charges ... sie 464, 465, 
notice and tender » 46 


notice, &c., to or by person ine 
competent to contract 465) 466 
English law 466, 467 
deed, endorsement on: registra- 
tration 552, $53 
persons competent to 6or 
re-payment of : re-conveyance by 
trustee ‘ 623 
suitto recover property mortgaged 
and afterwards purchased from 
mortgagee . 629 
(see “tmortgagee,”” " mortga-, 
gor,” ‘transfer of pioperty.”) 


Mortgagee— 
in possession : receipt of produce, 
part payment, limitation .,, 406 
payment by one of several 


mortgageés ; limitation ees 406 
meaning of sea wee 449 
simple wee 449 
by conditional sale ... on 449 
usufructuary ae AKO 


in possession: accession vee 452 


rights and liabilities of 453—458 
right of, to foreclosure or sale, 453, 


454, 460—462 
right of, to sue for mortgage 
money 4. 
power of sale conferred on, when 
valid 454. 455 
entitled to accession for purpose 
of security 455+ 456 
Hindu, Mahommedan, or Budd- 
hist 455, 466 
entitled to renewed lease for pur- 
poses of security ., ae 456 
night of, in possession wee 456 
imsurance by 456; 457 


subsequent ; right of, to pay off 


prior ... 456, 457 
mesne; right of, against prior and 
subsequent 


in possession ; liabilities of, 487, ast 
accounts to be kept by 457, 458 
prior ; postponement of ue 458 
notice to, before payment or ten- 
der ve 460 
costs of, ‘subsequent | to decree ... 463 
power of, in cases to which Eng- 
lish law is applicable 466, 467 
lunatic and minor ... . 467 
conveyance by High Court jn 
place of as « 467 
{see “ mortgage," “ mortga- 
gor,” “transfer of property,’) 


Mortgagor— 


meaning of « 449 
rights aaa liabilities ‘of 450-453 
right of, to redeem, 450, 451, 402—464 
recovery of possession by, in case 
of usufructuary mortgage, 451, 452 
right of, to accession 
liabilfty’ of, in case of necessary 
acquisition vee 452 
has benefit of renewal of lease ... oh 


implied contracts by 452, 453 
in possession ; waste by 453 
Hindu, Mahommedan, or Bud- 
dhist ... “ 455: 4 
insutance kept up by » 456 
right of, to accounts vee 458 
tender by . 458 


deposit by, of mortgage-money 
in Court 
where one, of several ‘mortgagors 
redeems aes G54. 
covenant for title by ae 585 
(see '‘ mortgage,” '' mortga, i. 
‘transfer of property. ) 
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ioseue- Page, mre Page. 
damage to, defilement - on 
Baie de iain “a of, tres unprofessional conduct of 395 
- s. 490 remuneration of 395; 396 
other— ‘giving or receiving SPEC 396 
administration granted to 22, 23 negligence of » 397 
custody by, of children, 206, 207, , fe "legal practitioner.’ ") 
air, 494 | Multiplicity— 
appointment of di its ; injuncti 
Sane pe ras by os ae of suits ; injunction .. ee BTS 
and children; maintenance of, 290, goo Mungift— 
share of, on intestacy, 341, 343, 344 | ° Tucladictiy Gt ay "a 4 
share of, on intestacy (Parsi) 345—347 village... 3 5 
(see « wife,” " husband.”) appeal fiom “50, 5. 
Moulmein— See 
Tasol vane Count in ae and culpable homicide ; distinc- 
Court of Judge of ... . 208 ai eben 'y 49% 492 
ieee property— Ee (see ‘‘ homicide. ) 
suit for ... I—3, 511 we 
attachment of “s > copynght aKate 
pe iaee of Be Ps Mutiny— 
see '' bailment.” Se: iit 
pledge of y a we 84 al ss st 
succession to a i BES BIDE 
meaning of a ars, 563 and address ; refusal to gi 
SS 5 give ... 68 
application of, to payment of s mlowinsrt to be held out as part- 
donatw mortis causa of Se ae trade ; right to use of 589, 590 
(see ‘‘ donatio mortis causa. " Native— oe 
execution against ... + 236 jurisdict: 
fae eee j ction of ee Court 
decree for specific , ail oe 
is ois 
as asd does not vitiate sale = enact, “wife. “law j” eke 
ilephtef’ ie 242 meaning of ve ‘. 208 
ommeanibh e 446, oe ceene ¥ marriage of, 421, 422 
Suit for possession of SIL c gare earn’ 7 ner 
(hee pensions") es Fe eras (see ‘' native convert,"") 
receiver of tee ete convene 
{eee " recelver,") oo 549 non-Christian marriage of x 
instruments dealing with ; regis- micaning of " 208 
tration suit for conjugal society B a 
wae 533 — Y 6. 208: 
(see registration. wy suit for divorce by . 208, 20 
ceoaibe of a - 563 bracelet e a 209 
sale of See - 
(see “sale,” seller," elas 5eqs to Roman Catholicism = pe 
a “*goods.”) ; Natural rights— 
ree ile my de 583, 584. distinguished from easements, 
transfer of ws 600— f mars 
(see ‘* transfer.") oe of ait and Tea “ 90 
trespass to és 612, 62: of quiet .. as * oad 
conversion is 613 of water .. a as 
. lege : trespass. cae (see “easements, ve water, ayy oe 
oes “ + 622 | Naturalization— 
(see ‘' trust.) of alien 
Mukhtar— ai ~ ope 
au erties Ss ws 43 Ms of aval obcera in executi 
ssue of certificate to ae “7 
395 of duty oe xxiii 
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Naval men— 
privileged reports of naval officers 193 


privileged wills of ... Ropes 
Navigable— 
riveis ... we 856 
non-navigable rivers w+ 550 
(see ‘‘ rivers.”’) 
Navigation— 
De ligent 469, 470 
h and negligent, “Of vessel en- 
P dangaiue human life wee 474 
Necessaries— 
supplied: claims for vee 164 
supplied to minor or lunatic, 164, 441 
what are see 44T 
supplied; minor is liable for... 441 
suppres; suit for: burden of 
proof sie wee 440 
Necessity— 
actsdoneof |... oe XH 
easements of 22, 222 
way of tet sss 222 
Negligence— 
civil wrong of xxiii, 468 


contributory : injury to passenger, 128 
inrespect ofany animal, 48, 213, 474 
of banker 7 
in dealing with bill of exchange. 87 


in presentment of cheque see 2 
of common carrier ws. IT 
of railway administration we. I25 


of executor or administrator ... 250 
eausing death of another: com- 


pensation for oes we 250 
‘of guardian 277 
endangering life or ‘the personal 

safety of others wee 292 
to maintain wife or child ses 299 
of legal practitioner 396, 397 
of medical practitioner - 400 


ef medical practitioner causing 
death .. 
of apothecary, chemist, or drug- 


of maiden of lunatic eee GIB 
ef servant or employé 430, 432 


ef servant : liability of master for, 


432, 469 
ef coachman : driving 433, 474 
liability of minor for, - 442 
* meaning of ane 
burden of proving ... . 468 
contributory : rule of law as to, 

468, 469 
compulsory pilotage: negligence, 

469, 470 
causing death by... see 470 


. liability of occupiers of property 470 


Page. 
Negligence— 
acts of, likely to pes infection. 
of disease 47: 
with respect to fire or combus- 
tible substance _., - 474 
with respect tq explosives sey ADE 
with respect to machinery ane 474 
navigation tee - 474, 
criminal . 474, 
with respect to pulling down or 
repairing buildings - 474 
in riding or driving .. wee 474 
of public servant 545, 546 
of receiver - ws 55Q 
of trustee aad wes O24 
Negotiable— 


“not :” meaning of... 
instrument (see « negotiable 
instrument.”’) 


Negotiable instrument— 


and actionable claim ae «18 
attachment of oe 73 
non-apparent alteration of — <., 89 
meaning of see wee 4 

arties to ae OF 
inland and foreign . 7 one OF 
agency in respect of oe O4 
ambiguous 


difference of words and figures i in a 


summary suit on 95, 96 
deposit of, in Court.,, a 96 
sale of, in execution - 
in oriental language ow 96 
lost et 96, 104. 
attachment of aie we 96 
validity of 3% a. 98 
title to ts TOL, 583 
transfer of ete eee TOE 
indorsement of re se TOR 
holder of 103, 104. 
obtained by fraud or offence ves TO4, 
for unlawful consideration «iv TOG, 
payment of 24 IOk, r06 
presentment of tes -- 106 
dishonour of 107, 108, 109 
alteration of osu, en TOQ 
inchoate sae eee TOO 
consideration for ,,, wu TIO 
protest of III, 112, ITg 
made, drawn, accepted, or en- 
dorsed by a company tee 138 
decree for endorsement of see 239 
suretyship in the case of, 3II, 312 
interest on 335 
(see cheque," “hin of ex- 
chanj e,” “promissory 
note,” 
Negotiation— ‘ 


of bill, cheque, or note Ior, 102 


INDEX. 


Page. 
Negotiation-—~ 
endorsements not valid for aie 
pose of a + To2 
Newspapers— 
libel published at request in; 
indemnity a Hw 80 
varticles in : | 397 


‘printing presses and; : regulations 
relating to 178, 179 
printer and publisher j evidence, 179 


New trial— 
in Presidency Small Cause Court ‘ 
57' 
Next friend— 
answerable for costs in matri- 
monial suit 207 
of minor plaintiff 442-446 


who may act as 

retirement, removal, ‘and death of, 444 
effect of order obtained without 444 
unreasonable or improper suit bys 444 
powers of » 445 


compromise of suit by . 445 
of lunatic o. 445; 446 
(see ‘' minor.") 
Next-of-kin— 


administration granted to,22—25, 246 

order of succession of, on intes- 
tacy tee 341-344 

order of succession of, on intes- 


tacy (Parsis) 345-347 
Nizamut— 
exercised by the Baer Govern- 
ment ... Xvi 
Sudder Adawlut... vee XVI 
Noise— 
unreasonable «ss 220 
causing nuisance 471, 472) 473 
(see ‘* nuisance,” 
Non-trader— 
insolvency of « 317 
(see ‘' insolvency,””) 
North-West Provinces— 
High Court in the ... xvii, 2, 50 
Lieutenant-Governor and Council 
of sad va ME 
Notary— 
public... on 112, 554 
Note— 
circular ... tue . 88 
promissory . 113 
(see ‘‘ promissory “note,”) 
Notice— 
of transfer of debt . 18 
of transfer of beneficial interest 
in moveable property a «18 
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Notice— 
to agent $l 
of filing agreement "to refer to 
* arbitration oe =§9 
"holder for value without '” . 104. 
by common carrier . 120, 1a 


of dishonour of negotiable i instru- 


ment 107, 108, 109 
of application for execution 236 
notice of claim, (insurance) .., 330 


under Land Acquisition Act, 363) 657 
to quit ++ 370 
(see ‘' notice to quit, ") 


of enquiry in lunacy proceedings, 410 


of marriage ie 49) ed 
by master and servant 426 
and tender ; mortgage ee 
to or by person incompetent to 
contract: mortgage we 465, 
of dissolution of partnership 50. 


of suit against Secretary of State 
or public officer 
of riot, ete., to be given He owners 
and occupiers of land we 634. 
of suit for anything done in pur- 
suance of Land Acquisition Act 66x 


Notice to quit— 
or of intention to quit, 370, 374, 375 


must be in writing wes 370 

delivery of ae 370 

requisites of 370, 371 

determmation of lease on expira- 
tion of 3741 375 
(sec ‘ lease.””) 

Nuisance 
civil wrong of ve xxiii, 477 
by-law to suppress ... oe 18 


disturbance of right to air, 229, note 


injunction to restrain 316, 47x 
casc; jury in te 36K, 475 476 
kinds of . 47 
remedy for . 497i 
public or common, Ah 473) 474-477 
private ove 471, 472 
remedly for private ,. « 491 
remedy for public... vee 47E 
public, causing special damage, 47x 
punishable under Penal Code may 

still be subject of action » 47 
private; meaning of... 473, 492 
fumes from chemical works we 49E 
water discharged from eaves... 47 
smoke of lime-kiln , ve 47L 


ringing of bells tte . 477 
caused by carrying on of trade ... 472 
what amounts to material dis- 
turbance or annoyance ae 472 
suit for, by owner not in posses- 
SIOR ave tee ve 472 


$20 


Nuisance— 
by sewers, 
smoke, aes wn AGS 
what persons are liable for 472, 473 
liability of lessor for 472; 473 
lic’; meaning of... os 473 
offensive trades, noises, smells, 
473: 474 
we 473 


Page, 


drains, effluvia, 


gambling houses ; brothels 
public ; no length of enjoyment 
can legalize 


arising out of act authorized by 
legislature 


“the public 
convenience, 
473) 474 


offences affecting 
health, safety, 
decency, and morals 


adulteration : fouling water... 474 

making atmosphere noxious... 474 

rash riding or driving wee 474 

criminal negligence... 6 474 
(see ‘ negligence,”) 

obscene books, etc. ... » 474 

construction of building 474. 


conditional order for removal of 


public es 474, 475 
fencing of tank, well, or excava- 
tion 475 


service or notification of such 
order ... dee we 375 
what the person to whom such 
order is addressed must do, 
_ 4751 476 
consequences of disobedience to 
such order ws, 496, 477 
injunction pending enquiry relat- 
ing ta... oe Ce 
public ; prohibition of repetition, 
or continuance of we 497 


urgent cases of 477) 478 
Nullity of marriage— 

jurisdiction to grant 203, 

grounds for declaration of » 203 


impotency ene 203, 209 
parties within prohibited degrees 

of consanguinity se. 203 
lunacy ; idiocy wa 203, 209 
former husband or wife living .:. '203 
marriage obtained by force or 


fraud .., cot see 203 
deceit as to position or circum- 

stances ste see 203 
decree of, by District Judge ... 203 
in case of Parsis .,. see 209 


(see ‘‘ divorce.”) 


Oath— 
refusal to take ote we 147 
false statement on; contempt ... 147 
evidence on, in inquest we 182 
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Page, 
Oath— . ‘ 
no omission to take, or irregu- 
larity affects obligation of wit- 
ness to state the truth « 479 
affirmation instead of we 479 
Courts and amon having 
power to administer . 
or affirmation must be made by 


witness, interpreter, juror... 479 
certain forms of ‘ ee 499 
false statement on ,.. se 480 

{see ‘ evidence,” ‘* witness.'’) 

Obligee— 

of bond ev . TIg 
Obligor— 

of bond . Tg 
Obscene— 

words, gestures, object ; intent to 

insult modesty ofa woman .., 348 
books, prints, etc.; sale, printing, 

etc, of cas ais 
song or words; singing or utter- 

ing in public place aoe 
books, etc. ; conviction for sellin, 

or having in possession for 

sale tas we 538 
books, etc.; destruction of ,., 538 

Obstruction— 
of public servant ... 147, 546, 547 
of easement pat wee B29 
of ancient light 227, 228 
of air vee 228 
to execution Aas fee 243 
to public drainage ... ise AAT 
on public highway ... vee AIT 
unlawful, or nuisance vee AT 4 


(see ‘‘ nuisance.”’} 
of person; wrongful restraint ,., 646 


Occupier— 
of factory primarily liable for 
breaches of Factory Act ise 
of property ; liability of, for negli- 
gence oo os 
of property; recovery of posses- 
sion (Presidency Small Cause 
Court) a4 es 
or owner of Jand; duties of (un- 
lawful assembly, rioting, etc.) 634 


Offences— 


258 


470 


514 


criminal law in British India .,.xxiv 
committed by agents 40 
cruelty toanimal .,. 47 
mischief to animal .,. 48 
theft of animal y 48 
arrest for aed waa OF 
non-bailable and cognizatile 67, 77 
assault and criminal_force aa 59 


. 


‘ 


. 
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Offences— . 
bailable 
misappropriation by finder of 
property we 83 
committed by carrier ae T2I 
maintenance and champerty ... 129 


contempt of Court ahd of au- 
thority of public servant, 146, 147 
enquiry on death caused by sus- 


pected 182, 183 
disclosure of, in inquest Loe 183 
defamation 189, 192 
criminal negligence “with respect 

to animal + 213 


committed by European British 
subject +. 230 
pommnired out of British India... 233 
eheating ... 266, 495, 496 
unlawful detention of European 
British subject and gf woman, 


280, 282 
hurt 291, 292 
wrongfal confinement, 279, 646, 647 
by husband or wife . goo 


seibraidariets insult and annoy- 


an 
by Tegal and medical oe 

ers 395, 396, 400 
acts of lunatics and ‘drunken 


persons ove 409, 484 
malicious prosecution we 413 
false charge of j ewe 413 
relating to marriage 417 
adultery re 418, 49 


committed by servants 

criminal breach of contract, 33, a 
(see ‘‘ servant,” ‘ master. 4 

relating to the army . 439 

committed by ene 442, 484. 

mischief 447, 448 
(see ‘' mischief. "ye 

causing death by ica we 470 

public nuisance 470-473 

affecting the public health, safety, 


convenience, ceenny and 

morals 478 474 
criminal negligence... 474, 
giving false evidence a. 480 
other, relating to evidence ws. 480 
against public justice 480 
civil actions in case of criminal, 383 
punishments for... 483 
acts which are not ... 483—48 5 


act done by Judge or pursuant to 
order of Court of Justice... 484 
act done by person justified or 
believing hinself justified .., 484 
accident or misfortune «. 48 
act done without criminal intent 
and to prevent other harm .., 484 


W, HE 
e 


Page. 
Offences— 
acts of children ea 484 
acts of persons of unsound mind, 484 
acts of drunken persons 
act done by person compelled 
toitby threats... we 484 
act causing only slight harm 1, 484. 
done in good faith ... 484, 485 
-private defence ee cae 


sion of 89, 

, (see “ private defence, ais ais ts 
against the State... . 489 
exciting disaffection, 48, 490 

‘false weights and measures . 490 
relating to teligion .., 490 » QT 
murder and culpable horainge, 

I, 492 
(see ‘‘ homicide.) See 
causing miscarriage ve 493 
(see ‘* miscarriage. ”) 
injury to unborn child « 493 
exposure and abandonment of a 
child .., + 493 
concealment of birth’ we 494. 
kidnapping wee 4Q4 
prostitution of minors vee 404, 
extortion sei 494, 495 
theft .., we 495 
criminal misappropriation, 495) 
630, 63% 


fraudulent deeds 

fraudulent dispositions of pro- 
perty . 496, 

fraudulent’ destruction, ete,, aot sd 
will, authority to aes de or 


valuable security . 497 
trial of ... 8a5-—540 
conviction or acquittal of, bar to 

fresh trial see 536 

(see ‘ prosecution, *) 
compounding, 5351 536, 


655, appendix 
by or relating 10 public ser Saute 


6 
against or relating to public ate - 
vants , 546, 547 


(see "' public servant. ") 
relating to marks on meee 
dise 593—599 
(see "trade-mark, Was property- 
mark,” ‘trade deseription.”) 
eriminal trespass, 612, 613, 626-618 
(see ‘' trespass,”’) 
criminal breach of trust, 625, 630, 63x 
commission or reduction of Bue 


obtained by servants . 63x 

unlawful ue on 693 

rioting ., +s « 634 

affray ... we 634. 

wicnell restraint ,., 646, 647 
46 
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Offences— 
wrongful confinement, 646, 647 
(see ‘‘ prosecution.) 
Offensive— ‘ 
trades... te eae 589 
Officer— 3 ea 
acts of naval and military eee XXMii 
public (see ‘' public officer.”) 
concerned in execution-sale + 24E 
of Court... ote we 396 
judicial; protection of wee 542 
executive a wae 542 
police... wes one 542 
naval and military (see ‘‘ mili- 
tary men,” '‘ naval men.”) 
concerned insales ... | wee 548 
registering ; liability to suit... 556 
ministerial (Small Cause Courts), 
573) 579 
Official— 
liquidator tse 143, 144 


trustee 4. 7 ae 296, 629, 630 
(see “ trustee.”) 


assignee... aes sen 320 
secrets; disclosure of ver 546 
Omission-- . 
to give information of offence, 
147, 480 
to assist public servant ae 147 
Onerous— 
gifts ven +. 271 
bequests... ae 383, 384 
Operatives-~ 
in factory mo 256—258 
(see '* factory.") 
Oral— 
contracts tae wee TH2 
transfers of property as. 602 
trusts... xis we. 622 
wills a 641, 642 
Order— 
' of abatement one ae Id 
appeal from an 50 


of reference to arbitration, 57, 59, 60 
of attachment ous 
- (see ‘‘ attachment."’) 
‘payable to” a 94, 102 
windingup ss IgI—I44. 
of Magistrate in disputes con- 


cerning easements -. 228 
for execution ae wes 236 
of administration ... we 249 
maintenance sas 299, 300 


tor an injunction... tee 3TS 
(see ' injunction.") 

vesting ... oe wee BIB 

property in the, of an insolvent... 321 


INDEX. 
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Order— 
of succession on intestacy, 341—~347 
(see ‘ intestacy.”) 
to file specification ... 


eee 352 
meaning of an uae 335 
conditional, in nuisance cases ... 474 


in urgent cases of nuisance, 477, 478 
of Court of Justice ; act done pur- 
suant to we ee 4B4 
of Magistrate, where dispute con- 
cerning land 513, 514 
to produce testamentary papers, 20 
of acquittal and discharge, 531, 
r 2, 533, 536 
of commitment for fiat ah = 
Court or Sessions Court, 533, 534 
of Criminal Court; appeal from 336 
for destruction of libellous and 


other matter ws 598 
of appointment of receiver one 549 
Orissa— 
province of ow xii 
Oudh— 
Civil Courts in ote aS 
Wasikas on wwe 508 
Owner— 


of animals; duty of... 47, 48 

of lost goads; duties of finder ... 83 

of cheque sie vk 

of dogs and ferocious animals, 
duties of 7 


212, 213 
of ferry es we BEG 
of fishery - See 261, 263 
of land over which highway 
passes ; te 283, 284 
occupying ; Income-tax sre 30, 


of vessel; negligence of pilot, 
master, crew 469, 470 

of property, suit for nuisance by, 472 

true ; right of possession 


+e BIO 
true ; adverse possession we 513 
riparian hes w= 557 
of land; right of, to surface 


water wt wee 558 
Government the, of soil of sea 


within 3 miles of coasts we 558 
of trade-mark wee esa §OT 
of land; duties of .., ere 634. 

(see ‘‘ ownership."’) 

Ownership— 
and possession... a 510 
acquisition of, by possession ... 512 
of beds, foreshore, and banks 

of rivers ae 557, 558 
of soil of sea round coasts of 

British India, hae wee 558 
of immoveable property ; passing 

of, on sale gos sis SOL 


INDEX. , 
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Ownoership— 
transfer of, on sale of pe 564, 565 


transfer of 


of property ; trusts . vee ae age 
(see ‘* owner.") 
Painting— 
defamatory 189, 193 
obscene ... ea se 474 
Pamphlet— 
copyright os see I74 
printed in India . 178 
Panchayats— 


procedure and jpegs of” sig 
decisions of . 187 


Parents— 


chastisement of child by, xxiii, 69 
appointment of guardians by ... 272 
claims of, to guardianship - 274 
protection of 1ights of » 494 


(see “‘ father,” ‘ mother.") 


Parsis~- : 
law of succession of, xxii, 345-347 
matrimonial suits by, 209—21E 
suits by, for declaration of nullity 

of marriage at see 209 
suits by, for divorce... 209, 210 
suits by, for judicial separation, 210 
distribution of estate of intestate, 

345-347 
intestate ; schedule showing  or- 

der of succession of next-of-kin 


of ae aut - 347 
marriage of eee 423 
ceremony of, called Asirvdd 3. 423 

Parties— 
to suit (see ‘ plaintiff,” ‘‘ defen- 
dant.) 
effect of vcpiaigtiie or ne 
New 4. ” « 407 
Partition—— 
suit for ... T, 2, 5: 574 
easements of necessity on vey 222 


quasi-easements of necessity on, 222 
of share ... vee eu 240 


Partner— 
drawee of bill ce 99 
expulsion of 1X7, T18, 503 
in insolvent firm cannot prove in 


competition with creditors 323 
both principal and agent + 498 
entitled to contribution ae 498 
to be indemnified .., ave 498 
lender distinguished from 99 


Property left in business by retir- 


ing - 499 
property left in business by repre- 
sentative of, deceased as 499 
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Partner— 
widow or child of deceased, 
receiving annuity out of profits, 500 


pstensible ate see 500 
‘nominal as we KOO 
minor ae 500, 50x 
liability of w. 50L 
liability of, for debts” we 50 


liability of estate of deceased .,. Kor 
neglect or fraud of; liability to 
third persons ie too MOL 
trustee; wrongful employment 
by, of trust-property for part- 
nership purposes .. gor, 627 
power of, lo bind co- partners, Sor, 502 
rules determining partners’ mu- 
tual relations x 02 
new, cannot be introduced with- 


out consent » 503 
retirement of ve $03 
death of... — 
representatives of” ” deceased ; 

rights of 503 
surviving, has right to draw 

cheques t vis « §03 
duties of... ees BOG. 
becoming of unsound mind 4. 504. 
insolvent a 504, 
assignment of share by, 504, 506 


whole interest of, transferred 10 


third person ite vee BOM 
gross misconduct of,,, 504, 505 
burden of proof as to relationship 

in cases of partners 506 


release of debt by one of several 
partners to the injury of the 


others... tee 
(see ‘¢ partnership, ") we 
Partnership— 
law of, a branch of agency —,,,_ 498 


definition of PN 498, 499 
meaning of “firm” ve 498 


mere co-ownership ... se 498 
agreement for one 498 
banking business aa 498 
other business + 498 
extraordinary 498) 499 


participation in profi fits not eet 


clusive evidence of see 499 
loan to 
servant or agent of, ‘remunerated © 

by share of profits, 499, 500 
agreement to pay gomastah by a 

share of profits of 


person receiving portion of profits 
for sale of goodwill 
minor may be admitted to bene: 


fits of .. §00, 502 
annulment of articles ‘of se HOD 
property ; meaning of - soy SOB 
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Partnership— 
profits and losses of... » 502 
management of —.. 502 


differences arising as to ordinary ‘ 
matters connected with, 502, §03 

dissolution of 503, 504, 505 

specific performance of Reyer 


ment to enter into « 503 
dissolved by death of partner ... 503 
prohibited by law... » 503 


éatered into for fixed term, con- 
tinued after such term has ex- 


. 


pired .. - 503 
joint debts due from, and. sepa- 

rate debts from partner see 504 
when the Court may dissolve ... 504 
winding up of wes BOS 
revocation of continuing guaran- 

tee by change in firm wee 505 
notice of dissolution + 505 
notice to old customers of 

firm .. 505 
adjustment of <ecounts after dis- 

solution on wee BOS 
goodwill of see 506 


(see ‘ goodwill. “yn 


assignment of share in 506 
sale of goodwill of ; right to deal 


with former customers ae Si 
(see '* partner.”) 
Passenger— 
luggage of 7 eee TRE 
by railway, injury to. ve ere 128 
Patent— 


infringement of —.. xxiii 
effect of public use or knowledge 
of, in India oe « 350 


(see ‘‘ invention. “y 


Patient— 
doctor and ; relations between, 155, 628 
dealings with; undue influence, 
155: 490, 628 
action for damages by, chee 
medical man 
acts done for benefit of (edaanae= 


law) » 485 
communication made in good 

faith to ». 485 

(see ‘! medical practitioner.’ "y 

Pauper— 

meaning of Ar: oe Th 
suit by ae Iq, 15 
agent for Iq, 15 
procedure at hearing of suit by... 25 
costs in suit by «a. 16 
frivolous or vexatious suit by ... 16 
dispaupering nue a «16 
appeal ae wae 54 


INDEX. 


Pauper— Page. 


suit by, in Presidency Small 
Cause Court 579 

application to sue in : fornst pau 
peris (form) 653 appendix 


Pawn— ‘ 
(see “ pledge ”) one Ba 
Pawnee— 
meaning of . 
rights of ss : = 
lien of .., see wh 84 
suit by. sie a Be 
suit Against a "ae 
* (see ‘ pawnor,” w pledge, a 
Pawnor— 
meaning of 
default of ‘Ba, at 
right of, to redeem .. ae 85 
suit by 85 
(see ‘‘ pawnee,” “i ‘pledge. rye 
Payee— 
of cheque fas 
of bill of exchange ... Ae S 
capacity of, to indorse we TO3 
Payment— 
by savings bank 
tes 90 
of cheques oe ba 93, 105, 107 
. for honour tse LOO 
of note or bill 105, 106, 107 
after sight Fi in Tos 
on demand 225 >. Io5 
presentment for : vee TOO 
in due course tee 106 
dishonour by non ... 107, 108, Tog 
by instalments tne toe IIS 
appropriation of - 164 
of debts of deceased 218, 249 
to decree-holder 240, 241 
of legacy + 253; anne! 


right of surety on ais 
forfeiture for non (insurance) ., a5 
neglect by lessor to make, which 

he is bound to make . 372 
of rent ... van w+ 373 
of annuities 391, 392 
part, effect of ; limitation - 406 
of interest, effect of : limitation, 406 


of mortgage Money = 450, 451, 460 
(see ‘‘ mortgage.’ 
of partnership debts, S04, 505 
(eas ‘* partnership.”) 
of pension . go 
of expenses or compensation out 
of fine 539 
of purchase-money (sale), 562, 503 


of rent dond fide to holder under 
defective title nie se 586 
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Peace— = Periodical— nee 
bond to keep the... 1 JO copyright of 
breach of the, 228, 510, 523; 634 essays and articles a paneks 
(see ‘* offences."} n wee 197 
registration of a 177, 178 
Pegu— ae printed i in British India, 178, 179 
conquest of eee .. xii | Perjury— 
Penal Code— offence of ws 480 
oe law ris to olencee Perpetuity— 
and thei: . i 
te ee 
Poveens of, relating to arbitra- Personal discharge— 
tion 6r of insolvent see 3IQ 
provisions of, relating to hus. (see ‘' insolvency.’ "y 
ands and wives , _ 
(see “ offences.””) - tiie anes f 
2 ir of any act © 
Penal servitude— proceeding ‘n suit : . 414. 
Europeans and Americans sen- of juror or assessor . ve 480 
tenced to oe 1. 483 ieee “ false personation.”) 
aie LTS Petition— 2 
ond with ve IL for divorce _ T9e—I07, 20 
and liquidated damages fe aos for judicial separation, i 200, ane 
for offences . 8 for declaration of nullity of mar- 
(see * offences.”) | si riage 
203, 20 
Penang for restitution of conjugal rights, 4 
settlement of até ee ed form of, of objection to ee es 
Pending suit— ment . te « 306 
in Court of British India 6 of insolvency 37, 3x8 
in foreign Court 6 (see “ insolvency.) 
‘(see suit,” “a ation.’ effect on vesting order of dismis- 
assignment, creation md devolu- sal of (insolvency) + 18 
tion of interest... vee Th of appeal {criminal} os 537 
administration ; 26, 27 by pauper for leave to sue we 653, 
ransfer of property ; appendin 
thereto or a aa . 620 Picture— a nr 
Pension— ear 159, 189, 193, 538 
attachment of Bote @ ve 159s 474, 538 
liability of, to income-tax soe 303 Pigs-- 
claim for ; to whom made 50 trespass by one 6% 
civil suit for as oe ae Pilot— meee 
sanction necessary for suit a 507 sa li 
for lands held under een in sligence of es 469, 470 
Pe areas 1 S07 Pilotage—- 
@ of payment of com 
commutation of .,. a rack Pl ane ie 469, 470 
Government ag Na ace of worship— 
private ... we wee J destruction, damage, defilement 
transfer of 508, ria of oe 490, 49% 
assignments in anticipation” of, Plaint— 
oe aes + 508 nature of 6 
o udulently or unduly received, 508 presentation, admission of, aa 6 
aoe oH ws 50) rejection and amendment of, 6, if 
d of ve 606 memorandum endor. a 
(see ‘ salary."’) nexed to sia aes 9 
Pergunnahs— registration of =... eB 
of province es ; in cross-suit us 
sae XXI as * set-off, ”" vee 9g 
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Plaint— 
in interpleader suit . ae 990 
form of ” 62 appendsx 

(see ‘* plaintiff. 2 

Plaintiff— 
directed to appearin person 4. 8 
more than one. 8,9 
appearing on behalf of co- plain- 
-tiffS .., ae UD 
appearance of, only sae 10 
withdrawal from suit by i TR 
death of. . 13 
acceptance by, of sum deposited 

by defendant nee 13 
marriage of female ,, ae 13 
insolvency of oe we £3 
pauper ... acs one OG 

(see ' pauper”) 
woman .., 17 
effect of substituting or adding 

new .., we 407 
minor or Gnade wee 444—446 

Pleader— 
representation in Court by: pro- 

cess servedon (43) 44 
appointment of, must be in writ- 

ME awe tse 44 
revocation of appointment of uu. 44 
death of ., ies oe dd 
Government aes 44, 544 
admissions by on we 44 
privilege of oi se. IQT 
certificate 395 
criminal offences committed bys 398 
unprofessional conduct of + 395 
remuneration of... 395 5, 396 


giving or receiving commission, 396 


negligence of . 398, 307 
dealings with: undue influence, 


398, 399 

professional commu siteations 
+ made to ves 399, 400 
clerk of ., 309 note 


confidential communications With 400 
costs to be paid by, in case of 
order obtained without next 


friend or guardian an 444 
(see ‘legal practitioner.”) 
Pledge— 
is a bailment 80, 84. 
nature of uiis wa 84 
rights of pawnee... sat 84 


default of pawnor. ... 84, 85 
defaulting pawnor's right toredeem, 85 
by possessor of goods 

or of documentary title to goods, ae 
by person with limited interest... 85 
limitation aie ae 85 
of bill oflading ... 85, 124. 


Page, 


Pledge— 


suit to recover moveable property 
pawned and afterwards Poueht 
from the pawnee .. . 629 
(see ‘* pawnor,” “ pawnee,”) 


Poems—. 
copyright ; selection of one ITS 
Police— 
assistance to be given to, 67, 68 
arrest by wae 7, 68, 647 
prevention by, of i ay to publi 
property . . 528 
report ... 529 


officer protected for acts done 
under authority of warrant .,. 542 


Policy— 


brokers .., aw $84 
of insurance ; gift of seg BI? 
ofinsurance by wives and hus- 


bands.. ae 296 
insurance (income- tax) eee 302 
life eas 326—390 
accident... 330, 33x 
suiton ... tn + 932 
fireand marine .., 332, 333 
tight of transferee of immoveable 

roperty under... oe 333 
fe " insurance,") 


Pollution— 


of water ; easement, 223, 224, 226 

of air; injunction to prevent .,, 228 

of surface water... vee 558 

unreasonable, of water we 558 
(see ‘‘ nuisance,”’) 


Pond— 


right of fishingin ... wre 262 
Possession— 
chose in ws «1B 


of. judgment-debtor; propertyin, 751243 


decree-holder’s right to: person 
disputing 

of immoveable property: resisting, 

243, 244 

under lease ves 371, 373 
(sce ‘'lease.”’) 

mortgagee in wwe 456 
(see “' mortgagee. "y 

protection given to ... » $19 

of immoveable property ; suits 
for SIO, $x 


restoration of, without Saas 
to title 5IO, 51E 
of moveable property ; ; suits 
for Sea 5rz, rs 
rights as ta ‘Jetters ... 
of thing claimed wrongly” 
transferred from claimant... ‘512 
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Possession— 
in ejectment suits .., + 512 
acquisition of ownership by, 512, 513 
adverse ; meaning of see 523 


procedure where dispute con- 

cerning land is likely to cause 

a breach of the peace 513, S14. 
of immoveable property; recovery 

of, in Small Cause Court » 514 
joint > transfer by co-owners, 608, 609 


(see ‘ possessor.”} 


Possessor— 
when, may be compelled to speci 
fically deliver —.,. « §12 
agent ; trustee mo wee 512 


of articles of a special character, 512 
(see ‘' possession."’) 


Power— 
of appointment ve 297, 642 
{see ‘ power of appointment.”’) 
of sale contained in mortgage, 
when valid es 4545 455 
of attorney ae ve STS 
(see  power- “of-attorney.' ‘) 


Power of appointment— 


definition of ae 207, 642 

will made in exercise of, 297; 642 
Power-of-attorney— 

when revocable 38, 36, SIS 

meaning and nature of we 5T5 


acts done under... 515 

payment by attorney without 
notice of death, lunacy, insol- 
vency of, or revocation Pyne: 5I 5 


of married woman .,, » 516 

deposit of, in Court... + 5x6 

fees for depositing, searching file, 

and obtaining copies of . 516 

for Detpos of registration, 554, 555 

form of ,. we» 654 appendix 
Premeditation— 

homicide without ,., a 492 
Premium-—~ 

insurance so 326, 332 

payment of re ws 329 

repayment of ste 330 

paid on binding apprentice, 436, 437 
Preseription— 

acquisition of easements by, 222—224, 
Presentment— 

of cheque we 92 

of bill tae acceptance, 99, ZOO 

for payment oe 106, 107 


(see ‘bill of exchange,” ' pro- 
missory note,”’) 
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Presidency— 
Magistrates ses » 527 
» Small Cause Courts - 573 


* town: person groundlessly given 


in charge in; compensation ... 539 
towns; meaning of,... 62t note 
Price— 
sale for a 563 
of goods not fixed by contract of * 
sale... wee 567 
Prince— 
suits by or against . 46, 446 
execution against ... ee 46 
arrest of wae ve 8 
Principal— 
ratification by xxiv, 34. 
and agent nek soe 32 
meaning of as ove 32 
who may be 32 
representation of, by ‘acai ‘32, 33 
revocation by ore 35 
death or insanity of. ve 3G 
duty of agent towards ve 36 
duty of, towards agent, 39, 40 
must indemnify agent, 39, 40 
non-liability of, for criminal act 


of agent 40 
injury to agent by negligence of, 4a 
liability of 40, 4X, 43 
agent supposed to be, 42, 4 
debtor (guarantee) ... +» 30 
no suit against, by agent compel- 


ling to interplead .., 336, 337 
partner a vee 498 
and agent : relationship : : burden * 

of proof eo vee §O 


suit by auctioneer in name of |... 572 
(see  agent.”) 


Printing presses— 


regulations relating to, 178, 179 
Priority— 
in mortgage 458, 459 
of rights created by transfer of 
ropert . 610 
“Oui foe est tempore sore est 
jure’ oe . 610 
Privacy— 
right to .., Pry 226, 227 
Private—  . 
ways ese 282, 285 
(bee 9 « ways.”) 
defence ; right of .,. 485-489 


(see "* ‘private defence,”’) 
nuisance wn 47E 
oe “ nuisance, “") 
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Private defence— 
right of . ee 
restrictions on right of 
of the body - 486, 489, 48 
commencement of right of . 487 
continuance of right of, 487, 488 


risk of harm to innocent person, 488 


of property nae 488, 489 
commencement of right wee 488 
continuance of right, 488, 489 


homicide caused by exercise of - 


right of 491 
right of, against act of public 
servant vee 547 
Privilege— 
exclusive (copyright), 178, 180 
of counsel, attorney, vakil ss. IQI 
of witness QI, 480, 482 


communications during marriage, 300 


exclusive, of inventor, 352—354 
professional and eaters 
communications ... 400 
(see “invention,” i aapysight 2 4 
Privileged— 
publication se. 192, 193, 194 
statements, of counsel, attor- 
neys, etc., and witnesses, ws 
480, 481 
Privy Council— 
appeal to 
yalue of subject-matter of appeal 
‘to $4 55 


security and deposit 
powers of Court pending appeal 


to ae sis sca 155 
Probate— 

and Administration Act ous 20 
of will 20, 24, 25, 29, 517—p24 
necessity of 29, 246 
nature and meaning Of, 245, S17 
grant of, conclusive proof of will, 517 
establishes fact of will eeBT 


is confirmation and evidence of 


executor's title ... 5I7; = 
effect of .. o 
to whom ‘granted si, os 
cannot be granted to minor ,,, 518 
grant of, to married woman, 518 
jurisdiction to grant PA sr9 


Proceeding : procedure in 5IQ 
protection of property until, 519, s20 

order to produce See 
papers + 520 
time when granted .. 520 
application for; requisites of, 520, oe 
issue of citations... -. 5ar 

caveat on opposition to grant of, 
S2i, §22 
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form of grantof .., a 522 
conclusiveness of... 522 
separate, of codicil discevered 
after grantof ... 522 
of copy or drgft’of lost will, 522, 523 
of copy where cise exists... 523 


Probate— 


revocation of 523, Bo4 
Proceedings— 

stay of .., ow = 3 

by agreements of patties 17 

filing,of agreement .. 17, 18 


agents in legal 3 
agreements in restraint of legal, 


60, 160 
is hey are judicial we. 182 
judicial ; report of ... 190, 193 
in lunacy tee 409—412 
probate ... 517-—S2d, 
(see ‘‘ probate,”) 
criminal ; initiation of wee 529 
(see ‘' prosecution.") 
Procedure— 
civil a oe xxi, r—18 
criminal, xxiv, 230-234, 
25-— 540 
in all civil suits ew : - a 
in High Courts... 5 
in Small Cause Courts, 5, 575, 576, = 
of panchayats oe 
in appeal a 5x; SA, 2 
in review 6 


in winding up of company wee 142 
under the Divorce Act 
in trial of European British sub- 
ject... a2) 
in insolvency proceedings 3 
in interpleader suit . 33 
in foreclosure suit (mortgage), 460, 464 
in suit for sale (mortgage), 461, 462 
in redemption suit (mortgage), 


: 462—464 
in probate and administration 
proceedings ye + 519 
in criminal trials 595-549 
in trial of lunatics 2... « 538 
in registration proceedings, 553-555 
Process— 
agent to receive... 481 44. 
served on pleader 


44 

issued at instance of arbitrator ... 58 

of Court; abuse of . 414, 4Iy 
service of, on person authorized 

to conduct suit for military man, 438 
issue of, to compel attendance of 
witness or production of do- 
cument or thing (Criminal 

Courts) 530, 532 
(see “summons,” " warrani t."} 
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Processions— Promissory note— 
on highways ve 284, 285 consideration for .. wea TIO 
Procl ti , protest of dishonoured,” 121, £12, 113 
ROC RIN GGLOn— presentment of, for sient we 123 
of sale in execution . . 24% nature oF 2x3 
and attachment if warrant not form of 2 - 113 
executed ” re 527 an I, O. U, is nota ww. LIB 
Production— superseding bonds... wee TG 
of document or other thing, 66, sp A company ... ww. 138 
530; 532 «<7 217 
of testamentary papers see 520 ie ue negotiable instr ument.’ ‘') 
Professional— Promoter— 
ae " i 394—400 of company cee sae 19S 
see 7 legal practitioner,” 
* medical jmnetitionen,’ ”) P orien 
communications .., 1. 399 of fraud - 265, 266 
of claims in insolvency wee 319 
Profit— of debts in insolvency wre 323 
gained by fiduciary... w. 628 of age and death (insurance) .,. 329 
(agent, executor, partner, ‘‘ satisfactory to the directors” 
director, trustee: legal, medi- (insurance) wee 329 
cal, and spiritualadviser, etc. } of fact; number Of witnesses ae 4BE 


Profits— 
mesne; meaning of.. oo». I2 
a prendre see 218 
{see "* profits & prendre,’ ’) 


participation in on 
share of ,, 500, 502, 508 
(see ‘* partnership, fy 


Profits a prendre— 


nature and meaning of we. 218 
law relating to ve. 218 
and easements distinguished we. 218 
appurtenant 218, 219 
in gross... ea wee 219 
Projector— 
of company one wee 132 
Promises— 
joint we. 62 
performance of reciprocal, 163, 428 
Promisor— 
joint... a vee TOE 
release of one joint ees T62 
Promissory note— 
alteration of ate 89, 109 
signed by agent .., 94, 113 
summary suiton .,, oe OS 
bare of parties in suiton ... 96 
imitation to suit on, 96, 97 
negotiation of ye ws IOE 
indorsement of 162, 103 


liability of legalrepresentative on, 103 
payment of Ios, 106, 107 
» Maturity of eee wee TOS 
for accommodation... 
presentment of, for payment 
dishonoured, 


see TOS 
sae TOG 
107, 108, 109, LIT 


as to "relationship in cases of 


iners on we 506 
in cases of landlord andtenant, 506 
and in cases of principal and 


agent .,. aie wee 506 
Property— 

situate in British India re) 

administration of ... 20-—~3E 


(see '‘ administration."’) 
alien may hold real., 
removal of, from jurisdiction of 
Court,, 62, 7% 
ie sl ‘concealment, removal 
64, 414, 496, 497 
liable to sale and attachment vie, 7% 
attachment of, in Court 
immoveable (see ‘‘immoveable 
property.”’) 
zaenre (sce ‘‘moveable pro- 


erty.” 

gift Bi (see ' gift." 

guardian of (see ‘‘ guardian,”) 

of husband and wife, 292—295 
(see * husband,” «wife, “mar. 

riage."') 

effect of marriage and marriage 
settlements on... 296, 207 

waste of, cae suit : injunc- 
tion... 313, 314 
(see '' injunction.” 

in order and disposition of intl: 
vent deemed his ,,. » 392% 
(see '‘insolvency.”) _ 

use or usufruct of, in lien of 
interest 

claimed by two or more persons 
adversely oe ws 336 
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Property-— 
of intestate : distribution of, 341—347 
(see ‘‘intestacy.”’) 2 


curators appointed to take es 
of + 347 

lease of (see « lease,’ ’) 

bequest of (see ‘‘ legacy,” 


“ Bequest."”) 
of Junatic (see  ‘‘ Junatic," 
- “Tunacy.”) 
fraudulent claim of, to prevent 
seizure . 414 
fraudulent concealment or re- 
moval of 414, 496, 497 


of minor; marriage ‘settlement, 41g 
mortgaged (see ‘‘ mortgage.”’) 
mischief to (see '‘ mischief."’) 


charges on 464, 465 
(see “‘ charges," 
occupiers of ; liability of + 470 


see “Cocenpier.' i 
nuisance affecting (see ‘‘ nuisance.”) 
right of private defence of, 488, 489 

(see ‘' private defence.”) 
partnership 

(see ‘' partner,” e partnership, ne 
possession of (see ‘‘ possession. *) 
acquisition of ownership of, 512, 513 
protection of, until probate or 

administration id 519, 520 
public ; injury to ve 528 
receiver of na we 549 

(see ‘' receiver. ”) 
sale of (see '' sale.") 
which may be seized ; distress ,,, 578 

title to (see ‘ title. hy 
transfer of . 600 

(see ‘' transfer of ‘property.’ ”) 
mark (see ‘' property-mark.”) 
vested and contingent interest in, 

602, 603 
Standing timber, growing crops, 

grass we 606, 
trespass to vee OtQ 

(see ‘* trespass. Le 
breaking open closed receptacle 


believed to contain 6x7, 618 

offences against. iy 
(sce ‘* offentes,”) 

trust... sae wa» 62 
(see ‘‘ trusts.”’) 

trust; following ... 625, 626 


acquired with notice of existing 


contract 628, 629 
disposition rE by will ++, 638 
(see ‘* will.’’) 
pent 
meaning of 2, + 594 
using false 94 » 595 


594 
used by another : counterfeiting, 505 


INDEX. 
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Property-mark— 


used by public servant ; counter- 
feiting 
making, or possession of instru- 


ment for counterfeiting we 50S 
selling goods marked with coun- 
terfeit 595, 3 


fampering with ve 
unintentional contravention of 
the law relating to +. 598 


‘ Proposal— 


to contract We wee TSE 
revocation of sis TI, 152 


Proprietor— ; 
(see ‘' owner,” '' ownership.”) 


Prosecution— 

history of the Criminal Courts, 
xiii, xvi; and Introduction gas- 
sim. 

Criminal Law in British India ... xxiv 

Penal and Criminal Procedure 
Codes .. . XXiv, 483, 525 

Substantive Criminal Law, xxiv, 
as ; 483—-497 

Criminal Procedure, xxiv, 525, 

526-—s4o 

aid and information to Mogis 
trates and police and aaa ) 
making arrests... 


arrest, escape, and retaking, ey, 68 
for assault 6 
security to keep the peace and 

for good Beneyou 70, 634 
bail #971 79) 534 535 
for contempt, toe 147 
witness refusing to answer, 148, 2 


for defamation 

malicious (see ‘“malicious pro- 
secution.’ 

procedure in disputes concern- 
ing easements and land, 228, 

13, 50 

of Europeans and itinopece ss 

British subjects... +42 230 

habeas corpus wee 299 

for hurt .. 201 


judgment of Criminal Court ‘46 
for intimidation, insult, asnoy- 

ance .., ate a 348 
for mischief ‘ak soe 447 
for negligence « 470 
for nuisance « 472 
for perjury, and other offences 

relating to evidence, and offen- 

ces against public justice . 480 
classes of Criminal Courts, s28, 526 


Courts of Presidency Magni 527 
service of summons . 5ar 
proclamation and attachment |,. 597 
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Prosecution— Prosecution— 
search-warrants Baz, 528 frivolous or vexatious aaa i 
injury to public property ow 528 | 
complainants aa witnesses | . 528 for offences by, or sept 66 
, 


ordinary place of ,enquiry or 
trial... ase 528 
initiation of proceedings . 529 
complaint and issue of summons 
or warrant 529, 530 
“* warrant case: ” meaning of ... 530 
‘* summons case: meaning of... + 530 
personal attendance of accused... 530 
procedure in trial of summons 
cases .,, - 530, 531 
summoning of witnesses, 530—532 
conviction, acquittal, discharge, 
530, 53%--535, 536 
expenses of witnesses, 53T, 532 
withdrawal of complaint wae 531 
procedure in trial of warrant 


cases ies 531; 532 
framing of charge ... 532, §33 
written statement by accused .,. 532 
summary trials ar 532, 533 
commitment for trial to High 

Court or Sessions Court, 533, 534 


procedure in trials before High 
Courts and Sessions Courts, 
534 535 
trial by} jury or with assessors, 534 oe 
verdict of jury 
right of accused to be defended, ee 
compounding offences, $35: 536, 
655 appendix, 
suspension, remission, and com- 
mutation of séntences, 536, 537 
person once convicted or acquit- 
ted may not be tried again for 


same offence ae . 536 
appeal we 536, 337) 538 
petition of appeal : 537 
suspension of sentence pending 

appeal ave 537 
release of appellant on bail - 537 
abatement of appeals, 837, 538 
trial of lunatics ‘ 38 
destruction of libellous and other 

matter « 538 


transfer of criminal ‘cases +» 538 
expenses of compienents and 
‘witnesses 538, 539 
payment of expenses ‘or oe 
sation out of fine - §39 
copies of proceedings 539 
compensation to person ground- 
Jessly given in charge in Pre- 
sidency-town a 539 
cases in which Judge or Magis- 
trate is personally interested ... §39 
officers concerned in sales oe 539 


public servants... 
for offences against, or relating to 

public sei vants 546, 547 
of public servant: sanction neces- 

sary oo 547 
for offences relating” to merchan# 

dize marks vi 594-—599 
for criminal trespass, 616—618 
for criminal breach of trust, 630, 631 
for unlawful assembly, rioting, 

and affray nie 633, 634 
for wrongful confinement and 


restraint ‘ 646, 647 
for other offences ,,, 483-—497 
(see ‘' offences.'’) 
Prospectus— 
of company Voaee eee T4L 
Prostitute— 
letting of house to ... wee 159 
letting of brougham to ver TSQ 
wife leading life of . see 204, 
Prostitution— 
of minors is ave 494 
Protection— 


order made on behalf of wife, 
298, 299 
interim order of (insolvency), 317, 329 


of judicial officers ... 542, 543 
of police-officers wee 542 

Protest— 
rot 


of bill of exchange .. 
of note or bill for " dishonour, 


ILL, LIZ, TIZ 

for better security ... oe EIB 
Provincial— 

Courts: history of .., xv—xvii 

Courts: constitution of, 3—5, 50, 
S51, 525, §26 
Small Cause Courts, a 79, 580 
(see ‘' Small Cause Court.” ny 

Provisions—~ 

adulterated 473 474 

adulterated : destruction of .., 538 


sale of: implied weeny ie 
soundness a 635 
Provocation— 
grave and sudden ... 70, 492 
assault and criminal force on 
ave and sudden... an FO 
homicide on. +» 492 


by words or gestures | . 492 
sought or voluntarily provoked |, vee ACB 


ay 
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Provocation— 
given by anything done in obe- 
dience to law, or by public ser- ? 
vant ... » 492 
given by anything done in pri- 


vate defence a» 492 
Public— 
policy ; suits against . Tag 


transfer of pr epatty in perpetuity 

for benefit of X31, 604 
policy ; agreements ‘against, I57, 158 
question ; ; conduct of person 


touching any 7 vs» I9Q 
good; statement for, Igo, Igt 
fishery ... a we 262 


waysand roads... 
(see ‘highway.”) 

matters of a, nature; judgments, 
orders or decrees relating to, 


o 282 


3571 358 

works ; a and workmen 
on 434 
property ; m mischief to, 447, 528 
nuisance “ . 47 


(see '‘ nuisance,” 
health, safety, convenience, de- 
cency and morals: offences 
affecting “ 473) 474 
(see ‘ nuisance. ” 
«place; meaning of 
servants (see ‘‘ public servants, ws * 
duties (see ‘' public duty,”) 
office cannot be transferred, 508, 6or 
passage of the, over banks of 
navigable rivers ... « 557 
officer (see ‘‘ public officer."’) 


Public duty— 


bond for performance of IIS 
enforcement of 544, 545 
of person holding public office... 54.5 
of acorporation .. 545 
of an inferior Court of Judea 
“ture... « 545 
enforcement of: procedure oe 545 
‘Public officer— 
arrest of... 65, 66 
attachment of property of a. 66 
salary of... a 508, 509 
concerned in execution-sales ... 241 


definition of 3 
protection afforded to certain 


public officers 542, 543 
suits against ors wee 543 
notice of suit neoessary we 544 
procedure in suit ... oes 544 


decree against Government or ... 544. 
enforcement by High Court of 


duty of B44, 545 
disclosure of official secrets wes 546 


Page, 


Public officer— 


unlawfully engaging in trade, 547, 548 
concerned in sales under Criminal 
Procedure Code .., wee 548 


(see *‘ contempt," ‘* public ser- 
vant," ‘* public duty.) 


Public servant-—~ 


provocation given by 
contempts of lawful authority of, 


147—T49 
obstrugting ae we 147 
threat against _ I 
threat against person applying 
to ves 147 


absconding to avoid order of |. 147 
non-attendance in obedience to 
order of . 147 
refusal to produce document to... . 147 
false statement on oath to oe 147 


disobedience to... 147 
omission to give information to. * ray 
giving false information to we 147 
refusing to answer .., oe 147 
resistance to one 147 
obstructing sale by .. wes eve 147 
omission to assist .,, . 147 


prosecution for contempt of 
authority of 147-149 
insulting or interrupting vee 148 
expression of opinion concerning, 190 
private defence against act of, 


d 486, 547 
meaning of b aeeee 541, 542 
municipal commissioner isa... 542 
offences by, or relating to, 545, 846 


offences against, or relating to, 


546, 547 

sanction necessary to prosecution 
of, ; + 547 
enquiry into behaviour of we 548 


counterfeiting mark used by .,. 595 
{see ‘‘ public officer,” ‘ public 
duty.”) 


Publication— 
of defamatory matter, 790, 192 
for the public good... . 190 
of opinion concerning public ser- 
vant ,,, I 
or conduct of person touching 
a public question... ven GO 


of report of proceedings i in Court, 190 
of opinion concerning a decided 


case IQL 
or merits of any publi perform- 
ance .,, woe TOL 
of censure ve TOE 
for interest of person ‘making it, I9L 
privileged om 192, 193, 194 
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Publications— Racing— 
relating to pending suit . 146 horse 268, 26g: 
reflecting on suitors on 147 betting at . ave 268 
or witnesses . 147 (see “ betting. i 


libellous ,. . ws 178 
or immoral a. 178 
contracts relating sto. libellous 


and immoral a a. 178 
privileged I92, 193: 194 
Punishments— 
for offences +++ 483 
(see ‘‘ offences,”  Drosecution.”’) 
Punjab— , oe 
conquest of the wes vee iil 
Chief Court of the ... xviii, 208 
sericea aise and Coun- 
cil of the ee EE 
Civil Courts in the ... ow S 
Purckase— 
by executor ve ve 248 
by guardian . 274, 


or sale of minor for pr ostitution, 494. 
money, payment or tender of ... 561 


(see “sale.”’) 
Purchaser— 
of property sold in Ro = 
decree see 244. 
defaulting ; re-sale by seller nen 
right of, on breach of warranty, 
636, 637 


(see '' buyer,” ‘‘ sale,”’) 
Purda— 


observance of, I4, 64, 226, 577 


women ; = with we 399 
Purser— 

at sea; will of avs . 642 
Quality— 

implied warranty of... + 635 

warranty that bulk equal in, to 

sample ive on 635 

Quarantine— 

rule ; disobedience to « 4973 
Quasi— 

contracts hie 164, 165 

easements ove ane 222 
Quiet— 

right to reasonable ., +1 220 


enjoyment: covenant for by lessor, 372 
right to reasonable: nuisance, 


. Pe .. nf72—473 
(see ‘‘ nuisance,” ' noise.”) 


possession ; injunction a 613 
Quit— 
notice to, or of intention to, ies i 
i 37 


(see ‘lease,’ " notice to quit.”) 


Railway— 
servants, salary of; attachment, 72 
liability of, as carrier, 81, 125-—128 
loss of or injury to animals sent 

by 


ove 125 
aage of passengers ss, 128 
loss of goods sent by, 125, 126, 127 


suit for compensation against, 

125, 126, 127 
articles of ‘special value sent by, 126 
claim against 126 
liability of, in respect of accidents 


at sea. . 127 
or of goods carried par tly on in- 

land waters we. 127 
delivery to . 128 
stoppage in transit by 128 
action against, for injury to pas- 

senger . 128 
suit against : limitation 128 


servant may be exempted from 
liability to serve as juror or 
assessor 360 


workman engaged in: suit for 
wages by; linjitation  43t 
employers and wor! kmen on .., 434 
servants : provisions with regard 
to, ry oe 434 
cattle trespass on .., a O19 
Rangoon— 


Recorder of » S: 95, 149, 208 
Insolvency Court i in. 5 
summary suit in Court of Re- 


corder of 7 we OS 
equitable mortgage in tre 450° 
Rape— 


as a grotind for divorce, 195, 196 

husband cannot commit, on wife 
over twelve years’ old toted 

on wife; abetment by husband, 300 


Rash— 
act endangering life or personal 
safety of others ,., eve 203 
riding or driving... we 474 
navigation ae 474 
(see “ negligence, * 
Ratification— 
of wrong doing (tort) xxiv 
of act of agent 34, 35 
effect of 34) 35 


cannot injure third per sons 
by minor of contract entered 
into during minority vee 440 


t 
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Re-capture— 
true owner’s right of +» 616 
Recelver— 
insuit ... ad T4, 54Q 
of attached property 76, 549 
appointment of, a form of speci- 
fic relief i eos 373 
of insolvent’s estate, 323, 324 
effect of appointing sen 324 
his duties s9s sen 324. 
in suit or of attached property, 
: . 549-550 
appointment of, discretionary, 549 
power of appointment of, exer- 
ciseable only by High Courts 
and District Courts ese 549 
fee or commission of w+ 549 
powers of Ses ws 549 
Collector appointed we 549 
duties of 


woo 549, 550 
default or negligence of wee 550 
Recognisance— . 


deposit instead of ... we 79 

breach of 3 ove TIS 
Record— 

Court of... : 146 


High Court may call for, of any 
case in which no appeal lics ... 55 


estoppel by _ ies 356, 357 

in summaty trials .. ae 533 
Recorder— 

of Rangoon os 5, 95, 149, 208 
Rastification— 

of instruments tos eee 172 

of entry in book of registry 

(copyright) se wee 176 
of register of designs ave 18 
of register of inventions tee 352 


Redemption— 
of mortgage: suit for, 2, 451, 574 
of property pledged we 85 
of mortgage : right of, 450, 451 
right of, of person interested in 
share or part oa ae 45) 
of prior mortgage, by later mort- 
gagee.., : we 457 
who may sue for wee 452 
suit: decree and procedure in, 
462, 463 
by one of several mortgagors ... 464 
Reference— 
‘by Appellate Court.,, 
to High Court i 
to arbitration on 57—61 
in case of need ite 100, IO 
to High Court by Presidency 
Small Cause Court wo 577 


I 


we «=53 
56, 577 
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Refusal— 
to give name and address oe 68 
(see '‘ address,”) 
by witness to answer question, or 


produce document ave 148 
(see ‘‘ contempt,” witness, ’) 
Register— 
of inventions nae eee 352 
marriage; forgery of wee 4I7 
(see ‘‘ marriage,”’) 
books: entries in .., + 556 
Registrar— 
of companies oe = - 133, T42, 144. 
marriage before a .,. 420, 421 
of High Court oe 548 
(see ‘‘registration."') 
Registration— 
of company ite + 192 
of transfer of share .,, «+. 136 
of copyright 433 176, 178 
of reviews and periodicals, ete, 

177, 178 
of books printed in India oe So 
of designs on vee 199 
of exchange se 235, S51, 552 
of gift vss 270, 551, 582 
of lease .., 371, 55%, 552, 556 
of mortgage, . 45% 552, 552, 56 
documents which must be regis- 

tered .., -_ 551, 552 
documents which need not” be 

registered tea 2 
document which may be es: a 

tered has se 553 
time of presentation for os 553 


place of tee 
who must present document $3 eer 


powers-of-attorney granted for 


purpose of effecting, ' 
présenting austhoritice to adent a 

and wills ‘ wee 555 
deposit of wills oe 55S 
effects of 555) 556 


non ; effects of ies 1 556 
Act; sections of Transfer of a = 
perty Act supplemental to .., 556 
destruction of unclaimed docu- 
ments aft oe 556 
liability of registering officer to 
suit... ws + 554 
of sale .., Gua ae 558 
of trade-marks ; none in India ... 592 
of trusts as vee OFZ 
Re-hearing— 
application for, in Small Cause 
Court .,, te, we 576 
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lief— Rent— 
Morante against hard Peete t - 155 accepted after institution of eject- 


in respect of contracts, T 85-273 


specific .., we + 313 
preventive a vee B13 
(see ‘‘ injunction."’) 
of insolvent debtors ++ 317 
(see ‘ insolvency.”) 
Religion— 
property versione? for advance- 
ment of . 13r 
offences relating to. 490 491 
insult to.. © are 4QO 
(see religious,’ ae 
Religious— 
uses; bequestto tse T9O 
purpose ; trust for : breach .. 130 


purposes ; income derived from 
property solely employed for... 302 

assembly, disturbance of 

trespass in any Pine of worship, 


etc... ase 49O 
feelings ; wounding .. 490, 491 
discussion tee 490 
societies ... tn vee 58 
endowment ie we 58E 
Remand— 

by Appellee Court .., oe 53 
Re-marriage— 

after divorce to ese 207 

of native converts... se, 208 

of Parsis... vee vee BIL 
Remission— 

of sentence “e - 536 
Removal— 

of property from ais of 

Court 62, 72 
of attachment oe = 7T 


fraudulent, with intent to pre- 
vent distribution in insolvency, 496 


dishonest and fraudulent, 496, 497 
by tenant of furniture to avoid 
distress 496, 497 
Renewal— 
of mortgaged lease, 452, 436, 628 
Rent— 
from agricultural land: income- 
tax see JOE 


after vesting order no distress si gaz 
definition of + 370 
lessee bound ta pay or tender ... 373 
payment of, without knowledge 

of transfer by lessor, 373, 374 
apportionment of ... 7: 
forfeiture waived by acceptance 

of, or by distress for we 374 


ment: suit 
relief against forfeiture for noh- 


* payment of we 375 
payable by under-lessee on sur- 
render oflease .., - 375 
acceptance of, after determina- 
tion of lease : 375, 376 
payable by estate “of testator 
(bequest) 
reccipt of, in lien of interest” 
(mortg age) . 4ga 
collection of, by mortgagee in pos- 
session . 456 
seller entitled to... + BOL 
payment of, by buyer 56r 
distress for (Small Cause Court), 
557) 558 


Goné fide paid to holder under 
defective title 586 
and profits pass with transfer of 
land . ae 
passes with transfer of house ‘.. 60t 
apportionment of, on transfer of 


property aes ws 606 
Repairs— 
to be made under lease ven 372 
of building; negligence with 
respect to + 474 
of building ordered by Magis- 
trate ... ie oe 475 
Report— 
of judicial proceedings, 190, 193 
of military and naval officer “... 193 
in lunacy proceedings see tO 
Representative— 
legal... one 
(see “administrator,” " exee 
cutor.' 
Rescission—. 
of contract I7t, 172 
made of rescinding voidable con-, 
tract ... ve 17T 
compensation in case: of jax BFE 
consequences of I7l, 172 
when, may be adjudged tea 17D 
for mistake v0 nue C72 
Reservoir—- 
fouling water of public ae 474 
Residuary— 
legatee ... sae 255 
gift and gift of a annuity ve BBY 
bequest ... 392, 393 
(see “ legacy.") 
Residue— 
of deceased’s propert ane 2 
bequest of sis ae toe a 
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Resistance-— pave ena 5 
to arrest., 4 negligen . 
to the taking of ‘property by rash, so as to endanger life, or to 
public servant... as. T47 cause injury we, e 474 
to execution ee we 245 Right— 
Res judicata— of way tae .. 282 
meaning of eh ae «6 (see ‘ way.” : 
Restitution— of fishery {see ‘' fishery.”) 
of conjugal rights; Migs of ferry (see ‘‘ ferry.””) 
to grant fs 203, 204 parental ; protection of wee 494 
petition for 2041 Of private defence .., 485—489 
grounds why ap lication should (see. ‘ private defence,") 
sour Noses for, 204, 210 gos riparidn eee » 557 
suit for, by native convert... 208 £0) ear of po PR ie eZ 58 
suit for, oe Parsi... see 210 mies Of, created by transier, 610 
fe} — 
Restoration— offence of eae 
of suit... nes eto act done in prosecution of com: 
Restraint— mon object : 
of legal proceedings «» 60 duties of owners and occupiers 
of marriage er wee 416 of land « 634. 
of trade ... 587, 88 bond to keep the peace in case of, ou 
(see “ trade, ey Riparian— 
of sale of particular Bonds ade 589 rights se» 1 3ST 
wrongful we 64 River— 
(see “ wrongful restraint: ”) easement to perils oF 223, 224, 205 
watercourse and use of water .., 22. 
ee 503 diversion of, for mill, 226, ese 
oP a ae right of fishery in. ves BOL 
Eee ee ' (see “ fishery.”) 
sale of eeeientee vr 559 right to soil in non-navigable .., 262 
Review— navigable, is deemed ahighway, 283 
nature of a tee oe 55 mischief by injury to 447 
procedure in se ve 56 navigable: ownexship of bed, 
Reviews— aoe and banks ‘ee 557 
SOR IHE REE poeed non-navigable ; ownership of bed, *” 
cl ore a of > 197, nes foreshore, and banks . BST 
#88 , riparian rights ase 587, 558 
Revision— access to., sar 
by High Court 4 ve 55 sano of piers, wharves, land- 
Revocation— ing places 557 
of grant of administration, 27, era against encroachment ss 
523, 524 ae 
: tion by alluvion 
of authority of agent, 35, 3 ae 
limitation on power of, 35, % areata flow and purity ot é 
compensation for reyes ase i 55. 
of license 220, 66 Ppomunon 6 fe wt 55 
of authority of betting agent ... 268 (see Teasemesit, “ water. ) 
of power-of-attorney + 514 | Roaa— 
of grant of probate .., 547) 523 dedication of, to public «. 283, 
of unprivileged will o» O42 rights in soil of public, 283, 284 
of privileged will... ov» G42 forming common boundary; 
of will: revival ., wee 643 ownership of ., ve 284, 
Reward— mischief by injury to ‘public woe 447 
advertisement. offering we 152 (see “ highway.”) 
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Roman Catholic— 
native converts re wu. 209 


marriage of; dispensation we 418 
nativgg,: marriage of, 421, 422 
Rules— oe 
for protection of wild birds and 
game sao we 49 
factory ies a 258 


regulating procedure in issue of 
directions in nature of habeas 
corpus ase 

relating to inventions sy 355 


Sacred— 
object ; destruction, damage, de- 
filement of we nee 490 
(see '‘ religion," “ religious.”’) 


Safety— 
of the person 
(see " tort.") 
act endangering life or personal, 292 


vey XXL 


public; offences affecting, 473, 474 
Sailor— 

vagrant ... vos 234 

privileged will of 640—642 


(see ‘‘ naval men.”) 


Salhry— 
attachment of 72, 508, 509 
what is ... wk ese JOI 
liabjlity of, to income-tax sae 303 
transfer of 508, 509, Gor 
Sale— . 
of actionable claim... we IQ 
property liable to attachmentand, 72 
of property pledged, oe 85 
by possessor of bill of lading, 123, 

. 583, 584 
by public servant... 4a 
illegal purchase or bid for pro- 

perty offered for ... se 147 
defective title of vendor, 168, 
169, 585, 586 
in execution of decrees, 241—244. 
(see ‘ execution,”) 
power to adjourn and stop vee Q4T 
proceeds of : how applied, 241, 242 
irregularity in a os 242 
of immoveable property in exe- 
cution see 242, 243 
pf moveable property in execu- 
tion... vas ase 242 
certificate ae + 243 
right of (mortgage) wee 453 
power of (mortgage) : when va- 
lid... = 454, 455 
suit for (mortgage) ... 460, 462 
(see ‘‘ mortgage.”) 
of property subject to prior mort- 
gage ... vs ty AGG 
W, HE 
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Sale— 
of noxious food or drink,a73, 474, 538 
of drug or medical preparation 
* knowing it to be different drug 


or preparation us 474 
or purchase of minor for prostitu- 

tion, te ee 494. 
of immoveable property, 559-563 
definition of ewe ere 559 
how made: registration se 859 


+ {see ‘‘ registration.’”) 
of one of two properties subject 
_to a common charge ws 562 
discharge of incumbrances on, 562, 563 
of moveable and immoveable 


property combined, 63, 
of goods . peas 
is effected by 563, 564 


completion of : transfer of owner- 
ship... oe 504, 565 

ascertainment of goods, 565,, 560 

contract for, of goods to be deli.” 


vered at a future day, 66, 
price of .., ie ee 
delivery of goods ,,, 567, 568 
re-sale... see vee 57E 
by auction ou 572 


officers concerned in sales nis 
of particular goods: restriction 

on liberty of selling a 589 
of trust-property: breach of trust, 


warranty on ao ra 
(see “ warranty Jy Sa OSh 

by snple one a 635 

of goods as of acertain denomi- =" 
nation 


of article of a well-known ascer- 


tained kind as 
of marked goods, oe te 
(see ‘ transfer," “seller,” 
‘buyer, « warranty,") 
Sample— , 
sale of goods by. sar 635 
warranty that bulk equal to |’ 635 
Satisfaction— 
made by defendant ., 12, 13 


agreement to give time and for... 240 


Savings— 
bank ah go 
(see *« bank,") a 
Schedule— 
insolvent's sve ere BIB 
creditor not mentioned in see 323 
alteration of wes sae B24 
Science—. ° 
property transferred for advance- 
ment of 131, 603, 604 


societies for the promotion of, 582, 582 


47 
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Scienter— 
meaning of Sie ws 212 
Scinde— bes 
conquest of ea xii 
Sea— 
carriage by 12I—I25 
accidents at setts ws 127 
right of public to fish in ow» 262 


mark ; removal of or injury to... 447 
around coasts of British India,,, 55% 


in bays, gulfs, estuaries we 558 
will of mariner at ... 640—642 
Seal— 
deeds under as wee 159 
affixing of, to acknowledgment 
of liability wee 405 


Search— 
for persons wrongfully confined, 
280, 281, 527, 528, 647 
for document ,or other thing 
whose production has been 


ordered. ee we 527 
of house suspected to contain 
stolen property, forged docu- 
ments, etc. ive wen 528 
(see “ warrant.”’) 
Secrets-—~ 
official : disclosure of wee 546 
oftrade: saleof ... we 588 
of trade ; disclosure of, 588, 589 
of title or other important secrets: 
disclosure: injunction, 588, 589 


(see ‘ confidential,” ‘‘com- 
munication.”’) 
Secretary of State— 
in Council, the chief administra- 
tive power vee aa RX 
suits against Government must 


be instituted against wee 543 
Js merely a nominal defendant, 
- . 543) 544 
suit against: notice to, necessary, $44 
Security — 
collateral, for performance, of 
obligation se ae 
for costs by assignee or receiver 
ininsolvency =. ve Td 
for costs of action and appeal, 
16, 17, §3: 55 
in application for attachment ... 72 
for administration .. | on 
for cosis in summary suit a 96 
protest for better... or U2 
in case of lost bill ... a 113 
bond... om os TI4 
in stay of execution | w. 238 
ob given by guardian a 275 


Security— ® oy 
mortgage one ae 449 
(see ‘' mortgage.”) 
to be given by receiver aes 548 
Securities—, 
loss of, by banker ae 89 
surety entitled to benefit of ... 31 


pass with transfer of debt or 


other actionable claim ve. GOr 
Sedition— 
exciting disaffection, 489, 490 
Seduction— 
wrong of eee XM 


of servant: master may main- 
tain action for : vee 432 
but girl herself cannot oe 43 
of daughter: father may main- 
tain action for... ene 43 
of servant or daughter; suit for 


compensation; limitation .,. 431 
kidnapping or abducting a 
woman to compel her 417 


enticing, or taking away, or detain- 


_ing a married woman vee ATZ 
liability of minor for wee AGE 
Seizure— 
of property (see ‘‘ attachment,” 
“execution,” ‘ distress.) 
Seller— 
rights and liabilities of, 559—56t 
must disclose material defect ... 560 
must produce for examination 
documents of title one 
must answer rélevant questions 
of buyer ite we 560 
execution of conveyance by... §60 
delivery of possession by we 500 
payment by, of public charges, 
rent and interest on incum- 
brances aaa a 560 
implied contracts by oe 5 
delivery of documents of title by, 
; : 560, 56r 
lien of, for unpaid purchase 
money ves wee SOT 
delivery of goods by, 567, 568 
of goods: lienof ... 568, 569 


right of, to stop goods jn transit, 
on insolvency of buyer, 569, 
570, 57% 
(see ‘' stoppage in transit.”) 


rescission and re-sale by, = §71, 572 
despatch by, of goods not 
ordered with goods ordered ... 57 
puffing by, at auction wee 572 
of goods; title conveyed by, to 
buyer we «583, 584 
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Sellex— 
responsiblity of, for badness of 
title 
without or with imperfect ttle, 
58 eS 586 
of good-will bees 588, 590 
oftradesecrets  .,? 588, 589 
ana ‘Csale,” buyer,” ‘ trans- 
r.") 
Senlenees= 
which Criminal Courts may Pee 
526 1 527 
Senaration— 
of husband and wife ey mutual 
consent se 299 
maintenance order .. wee 299 
deeds oo 
judicial(see ' judicial separation, 
Sepoy— 
routiny age vee Xiii 
Servant— 
wages of labourer and domestic; 
attachment of ws ae, 78 
of localauthority ... 72 
bond conditioned for good con- 
duct of 116 


wages of clerk, labourer, work: 
man or, on winding up of 


company se ese 145 
domicile of aan . 214. 
payment of wages of, Bid executor 

or administrator . wee 249 
fraud of ,, + 266 
comntunications regarding char- 

acter of sare 192, 193 
of licensee oe sas 220 
master and 425-434. 

(see ‘' master and servant.") 
meaning of wae wey 425 
death of ., oe §=425, 426, 429 
domestic ; hiring of,, 426, 427 


(see '* domestic servant, “) 
engaged for the month, 426, 427 
absence of, without excuse, 426, 427 
wrongful dismissal of, 426, 428, 


429, 430 
budlee 427, 428 
wrongful desertion of service by, 

426, Fe 


rescission of contract by 
may dispense or remit pee 
ance ... 
must continue to be ready and 
willing to work... eve 428 
preventing master from Pesoret 
ing promise us vue 428 
payment in advance 428 
damages tor wrongful dismissal 
or desertion of service, 429 430 


Page. 
Servant— 
dismisscd, must endeavour to 
find new employment ves 430 
ssuit by, against Government ... 430 
incompetence of ... + 430 


sickness and disablement of, 430, 433 
neglect of duty : disobedience of, 430 
insolence, rudeness of « 430 
immorality of ie . 490 
must consult interests of master, 6430 
wages due to, and clerk from in- 


solvent master... ere 490 
character of aoe ws 432 
seduction of woe 430 
suit for wages by; limitation 1") 432 
criminal actsof ... wee 492 
negligence of ie 43 469 
injury to fellow, ... + 432 
independent contractor i is not a... 432 
acts of coachman ... 433 


‘criminal breach of Sait 
cooly, palki beager, a a 
of bullocks, or .., - 433 
attending on helpless person ... 433 
breach of contract by artificer, 
workman, or labourer, 4331 43 


railway + 434. 
uublic ‘see ff public servant, ”y 

in service of military man woe 439 

theft by 


+ 495 
or agent remunerated by share 
of profits of trade 4 
does not commit trespass in deal- 
ing with property in ordinary 


way of hisemployment —.., 615 
commission or reduction of price 
obtained by . 63r 


{see ‘* master,” “Master and 
servant,” ‘ service,"’) 


Service— 
of summons sta 8, 438, 527 
(sec ‘‘ process,”’} 
bond conditioned for faithful .,, 3116 


military a» QF 

(see ‘' military,” “ mlltary m men. ") 
contract of » 425 
meaning of contract of os 425 
who may enter into., + 42 
no specific performance of such 

a contract tee oe 425 
term of ; notice ies . 426 
domestic 426-429 
incidents of the contract of " .., 427 
assignment » 428 


contract of, entire and indivisible, 429 
contract of, several and divisible, 429 
quantum merutt ‘ 

contract of; damages for breach : 
OF pes 429, 430 
Injunction asa vee B40 


740 
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Service— 
compensation for loss of as 432 


eriminal breach of contract of ... 433 
compulsory ; pilotage vey 469 
privileged will of soldier or sailor 
on we 640, 642 
(see ‘‘ master,” ‘‘ master and 
servant,” ‘*servant.”) 


Servient— 
heritage ... 219, 224, 225, 226 
owner... ae 219, 226° 
Sessions— 
Court; trial of European British 


subjects by ee we. 231 
Court; trial before, by jury or 
with assessors . 359» 360 36r 
Judge | 361, 362, 526, 536, 537 
Judge is ex officio Justice of the 
Peace...” ee ws 362 
Judge; sentence which may be - 
passed by . + wee 52 
+ Court; commitment for trial to, 
: 533) 534 
Court; trial before ; procedure, 
534 535 
Court ; appeal to, and from, 536, 537 


Set-off— 
nature of re 9, 10 
effect of written statement of ... 
admitted ; jurisdiction of Small 
Cause Court ee re 
written statement in case of, 575, 576 


Setting aside— 


of ex parte decree... ws TO 
of dismissal of suit... YO, II, 17 
of order of abatement Sen TA 
of award . 59, 65 


of decree in summary suit ai 
of sale of immoveable property 


in execution 242, 243 
Settlement— 
of suit 12, 13, §78; 579 
on marriage, 22,168, 296, 297; 416,417 
direction to execute... ves IZI 
on decree for divorce, or separa- 
tion ... aes see 206 
for benefit of husband ++» 206 
for benefit of wife and children, 206 
ante-nuptial “ we 206 
post-nuptial o es 
(see marriage,” “husband,” 
‘wife.’) 
Share— 
company limited by ae 134 
stock and ; meaning of we 135 
transfer of wre 135; 436, 143 
in a company on see 135 
holder... 0. aw we 735 
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Share— pias 
contract to take 
allotment of an os oy 
warrants to bearer ... 136 Z 
calls ypon one . : ud 
trusts in respect'of .. : ele 
decree for partition of os ae 
decree for separation of ves 240 
in intestate's estate (see ‘‘ intes- 

tacy."’) 

bequest of 387, 388 


of mortgaged property; person 
interested in sau De 

of partner ie fre ae 

__ (see ‘*partnership," ‘‘ partner,"’) 

in partnership ; assignment of .., 506 

property divided and held in; 


transfer a ws. 606 
of immoveable property; transfer 
by co-owner oes - 
Shareholder— 
and stock-holder ... vee 135 
(see ‘‘ company,” “ share,”) 
Ship-— 
acts of master of merchant —,.. xxiii 
carriage by I2I-—125 
chartered eis vee T22 
general me, on T22 


mischief to aes we 448 
intentionally running aground 7 448 
compulsory pilotage of 


oe 46 
rash and negligent navigation of, es 
Shipping Company— 


profits of ; income-tax se B02 
Shop— a 
books bee ‘ 
keeper ; imputation made by, in 
good faith we ow IQE 
keeper; libelon ... ve 589 
keeper ; libel on goods of ve 589 


(see ‘‘ trade,” ‘ trade-mark.”} 
Shrubs-— 
rooted in earth, pass with trans- 


fer of Jand ie Sh 601 
Signing— 
acknowledgment of liability ; 
limitation we 405 
of will a 640 
Sikhs— 
wills by 246, 638 
Singapore— 
settlement of on we Xd 
Slander-—— 


of title ; meaning of, xxiii ztofe 
meaning and nature of wrong of, 

; _. &xili, 104. 
action for; when maintainable... 104, 


INDEX. FAL 
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Slander+- Societies— a 
words ‘‘actionable ger se” » TO4 charitable and religious, 131, 581, 582 
damages for we 194 income of such 131, 902 
ability of minor for, 441, 442 | * literary and scientific, 581, 582 
religious ite we 58F 
Small Cause Court— _ incorporation of : we. 58E 
history of ae XIV, XV, 573 (see * religion," “te religious,” 
Jurisdiction of, 1, 2, 574) 575: “ charity,”) 
579; $80 | soy 
procedure in Presidency and }oll— eee 7 
Mofussil, 5, 573 875; 576, 580 |+ easement does not give interest 
recovery of possession of im- in . 218 
moveable property in # ee BG right to remove and appropriate : 
Presidency (Calcutta, Madras, profit A prendre ... 
Bombay) wee 573-579 right to, in non-navigible stream, 262 


Provincial or Mofussil, 573, 579, 580 
constitution and officers of, 5731 574 
law administered by 574 
local limits of jurisdiction of 574 
suits in which, has no jurisdic. 
tion wa + 574 
suits in which, has jurisdiction, 595 
procedure in Presidency, 78, 576 
compensation payable to defen- 
dant in . 576 
discharge of judgment-debtor 0 on 
sufficient security... + 576 
suspension of execution by + 576 
new trials and re-hearing wee 576 


references by, to High Court ... 577 
distraint by 5771 578 
(see '' distraint,"’ ‘‘ distress."’) 
contempt of one +2. 578 
fees and costs in 578, 579 
institution-fee 578, 579 
suits by poor persons in eee 579 
Provincial .. 579, 580 
Provincial, “Ret : object of ves 579 
constitution of ss » 579 
jurisdiction of oy 579; Bee 
procedure in “ 580 
suits in, involving questions of 
title .., 580 
revision by High Court of decrees 
and ordersof ,.. » 580 
appeal from certain orders of, to 
District Court... 580 
finality of decrees and orders of, 580 
Smell— 
natural right that air be not un- 
reasonably polluted tes 220 
causing nuisance 47I—473 
from carrying on of trade : noxi- 
ous effluvia, ete. ... + 472 
(see ‘‘ nuisance,” 
Smoke— 
causing nuisance ,,, ese 492 


(see ' nuisance.” 


(seé ‘' rivers, 
of highways “ 
(see ‘ highways.’ D) 
Soldiexr— 
.deposit of, at Savings Bank =... 91 
on active service: will of, 640—~642 
(see ‘military men,”’) é 


283, 284 


Solemnization— 
of marriage (see ‘‘ marriage.”) 
Solicitor— 
(see ‘legal 
‘attorney.”) 
Son— 
share of, on intestacy, 34I—344. 
share of, on intestacy (Parsi), 


practitioner,” 


3457-7347 
Soundness— 
of mind: contract .,, 153, 498 
(see ‘‘lunacy,”  ‘' lunatic,” 
‘4 unsoundness." 
in horses ; meaning of, 286, 287 
warranty of thorse4, 288—290 


warranty of, in case of sale of 


provisions + 635 
Special assignee— 
of insolvent's estate,,. 320,' 322 
Specific performance— 
of agreement to refer to arbitra- 
tion... ean w 60 
of award wis 61, 175 
of contracts aoe 166-~175 
nature of we. 166 
relief discretionary .. eos 166, 167 
eee of which, may Sane : 
e 
of contract to transfer eaniove: = 
able property 167 
when party to contract is unable 
to perform the whole of his 
part of it a 167, 168 
contracts of which, cannot be | 
granted $a yee 168 


742 INDEX’ 


Page. 

Specific performance— 
who may obtain... 168, 169 
with variation 169, 170 


against whom, may be obtained, 176 
liquidation of damages no bar to, 
170, I7E 
compensation in addition to, or 
substitution for... wee IFT 
of direction to execute sien 17r 


decree for » 239. 


a form of specific relief tee 3I3 
no, of contract of service 
in case of vendors and lessors 
without or with imperfect title, 
and voluntary settlors, 585, 586 


Specific relief— 
nature and meaning of wes 313 
by injunction 313-316 


(see ' injunction. ny 
by ordering specific performance, 
166—171 
(see “ specific performance.”) 
by declaratory decree +. 358 
by delivery of possession, 510-12 
(see ' possession.’’) 


Specification— a 
of invention: application for 
leave to file tes 350, 352 
order to file wes 3ST 
form and contents of, 352, 352 


(see ‘' invention.”) 
Spiritual adviser— 


undue influence of . 155: 398 
fiduciary position of: advantage 
gained by ste we» 628 
State— + 
actof ... eos xxiii, 543 
Stakeholder— 


recovery from, of money deposit- 
ed to abide wager 
when, may institute suit of inter- 


+pleader Mee ws 336 
Statement— 
of claim .., too 6,7 
(see '‘ plaint.”) 
written .., ove 91 575: 576 
privileged we 190, IQE, 193 
Statue— 
defamatory mes 189, 193 
Btatute— 
Jaw: (English)... xiii, xv 
damage arising out of acts 
authorized by... xxiii, 473 
Stay— 
of proceedings os wee 3, 6 
of execution ee wae 238 


of pending suits against insol- 
vent we 321, 322 


Page. 
Steamer— * : 
(see ‘‘ ship,” ** vessel,” “ navi- 
gation.") 
Stock— 
in company : méaning of vee 135 
holder .., ae ae 135 
notes: interest on ... eee BOR 
income-tax on a see JO4. 
bequest of toe ves 987 
Stock-notes— 
interest on on vee JOR 
Stoppage in transit— 
right of, IZI, 123, eae 128, 
569—571 


when bill of lading is pledged |... 124 
entitles seller to hold goods 
until price paid ., . §69 
how effected ds 569, 570 
when goods are deemed to be in 
transit + §70 
continuance of right of wee 570 
cessation of right of 570, 87% 


Stream— 
(see “' river.” 
Sub-lease— 
(see '' lease.”’) 


Subsistence money—~ 


payment of ove ow 65 
Succession— 
Hindu and Mahomedan law of, 
xiv, xv, 20 
Act ies sé we. 20 
certificate : 29, 246 
to immoveable property we 215 
to moveable property «a5 BTS. 
in case of intestacy .. 341—347 
(see ‘‘ intestacy, ny 
curators in cases of... woe 347 
Suicide— 
inquest into death by, 182, 183 
‘‘commit,” meaning of, 328, 329 
forfeiture of policy of insurance 
in event of “is 328, 329 
Suit— 
for immoveable property wo Ty 2 
for moveable property voy 2 
for foreclosure or redemption .,. 2 
for partition we an 2 
for compensation for wrong to 
immoveable property on @ 
arising out of contract ow 3 
transfer of eo wo 3 
procedure in ens aw = § 
pending .. ase 6, 146 
documents relied on in we oF 
appearance of parties to as IO 


' 


INDEX. ‘ 743 
2 
Page. Page. 
Suit— , Suit— 
restoration of ae wu. 10 transfer of property pending .,, 610 
éx-parte a TO for breach of trust . 625 
settlement of { issues in ve IZ | a deposit of trust-pr operty in Court 
(see ‘‘issue.") during “a4 am 629 
hearing of Omer ww. IL (see ‘‘action.”) 
assignment pending* 4 | guitor— 
nee limited to pend- oe publication reflecting on woe 147 
by and against administrator, threat against ste an 147 
trustee, or executor go, 3x | Summary— 
arbitration pending suits 95, 96 
summary, on negotiable instru suit; setting aside of decree in . 96 
ment ,.. 95 trials ae “a 532, 533 
on lost negotiable instrument 96 | Summons— 
on dishonoured negotiable in- to appear and answer claim .., 8 
strument r12 fee for issueof =. 16 
agreement to supply funds to qinserved a IO 
carry on see T29 absconding to avoid service of, X47 
abetting unrighteous + 129 | preventing service of wa TAT 
against public policy ++ 129 | * non-attendance in obedience to, 147 
publications relating to pending, ae by police-officer a ve 18M. 
for breach of contract, 165, 16 service of (Criminal Courts) 11. 527 
for infringement of copyright, issue of summons ... 529, 530 
Lena 175) 177, 180 case wae 
matrimonial gee 195—2Ir (see “Summons-case.” 
for libel we 189, 192, 193 
for slander ... 194 | Summons-case— 
for disturbaace of easement, meaning of 529, 530 
228, 229 trial of, by. Magistrates, 530, 532 
for contribution ... w1s 237 procedure in 530, 53% 
by executor or administrator, absence of complainant, 539, 53% 
247: 25. | Support— 
in respect of highways + 2B4 from adjacent or subjacent soil,., 220 
against indemnity holder + 308 natural right to = e200 
injunction pending .. vee 313 easement of a 222, 225 
interpleader —» w+ 336 removal of se eos 229 
for declaratory decree see 358 
limitation of 4or—4o7 | Supreme Court-— ; 
(sce “limitation.” at Fort William we XIV 
for malicious prosecution we ATS at Bombay and Madras so XIV 
by or against militéry man « 438 jurisdiction of ie vas XV 
against minor or lunatic, 443) 445 law administered in.. we XV 
mortgage (see ‘‘ mortgage.) abolition of a woe Xvi 
for nuisance Surat— 
s 
reno in case of criminal | 483 establishment of ,., soy od 
for possession of property, ST0, grr | Surety— 
for ejectment sae BIZ in case of arrest... 62, 7' 


against public officer | « 543 
against the Government of India, 
543; 544 
receiver in (see ‘‘ receiver.’ 
against registering ae 
no, lies on any decree of Small 
Cause Court ee . 576 
in Small Cause Court, 574, 575, i 
791 
(see ‘‘Smali Cause Court,” : 
production of title-deeds by wit- 
ness not party to... wee 585 


suretyship in case of negotiable 
instrument ve II, 3IX, 312 
meaning of 308 
consideration for guarantee, 308, 309 
Hability of ies . 309 
continuing guarantee 3 
private agreement between co- 


sureties tee vee 309 
discharge of 310 
Tight of, on payment or perform- 

ance .. see BEX 
guarantee ‘when invalid vee BIL 
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Surety— 

indemnification of ... 4 giz 
», eontribution of co-sureties 3Ir 


(see '' guarantee,” “indemnity, 4 x 


Surgeon— 
rca: with regard to practising 


te . TEg 
certifying, of factory. wes 256 
negligence of ; liability of s+ 400 


caysing death by rash or negli- 
gent act . 490 
death ensuing on operation by,” 485 
communication made by, in good 
faith to patient <6 
(see ‘! medical practitioner.”) 


Suspension— 
of sentence ue a 536 
Tacking— 
meaning of 45 
none allowed under “Transfer ‘of 
Property Act oe 459 
(see ‘‘ mortgage. a 
Tahsils— 
divisions of district .,. see XXi 
Tank— 
right of fishingin ... 262, 263 
order for fencing of we 475 
Teacher—. 


chastisement of pupil by we 69 
Telegraphic address— 
no right to one se 590 


Telegram— 
contract by we 
* Temple— 
destruction, damage, defilement 
of aes ae 490 


Tenant— 
in occupancy of eee pro- 


151, Is2 


perty : execution,. . 240 
interpleader suit by... 336, 337 
‘rights and liabilities of, 371-373 


(see ‘‘lease," “lessor,” ‘les 
see.’ 
nuisance caused by .. 472, 473 
removal by, of furniture to avoid 


distress ue 496, 497 
Tender— 
requisites of {contract} wa TEE 
of rent .., 


373 
to or service on agent mortgage), 465 


of purchase money... ere GOT 
Territorial— 

Waters ws. aa 261, 558 

fishery... was ve 262 
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Testamehtary— Cy 
papers: order to produce tee 520 
document es ‘will,”) 
guardians .. we +. 639 
Testator— 
deposit by, of will with Regis- 
trar .., te oe 555 
making of will by ,. os. 698 


(see ‘ will.’”’) 
deaf, dumb, blind, insane, drunk, 

ill We a ye 
married testatrix 
Hinton ortaval ... 6 o-63 
eee ing before, 44, 645 

(see legacy,” bequest, ” vexe. 

cutor,” ‘ probate,”  will,”) 


Thannahs— 
police charges ee ene XX4 
Theft— 
of animals % we 48 
by servant 


. 4 
and criminal misappropriation } " 
distinction between 495 


Threat— 

threats 69, 
(see ‘‘ assault,” ‘ fntimfdation Be 
against judicial officer, 146, 147 
by plaintiff against defendant .., 147 


against suitor one TAF 

of injury to public ser" ‘vant vee 147 

to publish defamatory matter .,. 18 

of violence to wife ... . 19 

of iyury to person, eames or 
roperty va 348 
see “ intimidation.” 

of action or prosecution a. 948 


by anonymous communication, 348 
oftence committed by person 


compelled to it by . 484 
to disclose trade or other secrets, 
; 588, 589 
to commit breach of trust sre 625 
Time— 
lapse of, no bar to action for 
fraud . 266, 405 
computation of ; limitation, 403, 
494, 407 
Title— , 
slander of xxili, note 
to negotiable instruments, Tor, 104 
of literary work 197 
defect of, in exchange right 
of party 235 
adjtidication of, in) ‘interpleader 
suit .., ies: ais 335 


declaratory decree ,,, 
denial by lessee of landlord's 
title an ue B74 
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Title—« Trade— 
covenant for, by mortgagor, 452, 456 { Offensive, foul-smelling, noisy: 
possession without .,. §10, $1, 512 nuisance 472, 589 
in ejectment suits we 512 injurious to health’ or pital 
of executors we 5I7 comfort 741 4785 
covenant for, by seller ee 560 public servant unlawfully Preiss 
suits involving questions of: ing in 547, 548 
mark (see “trade-mark.” 


Provincial Small Cause Come so 
to moveable property, 583, 584 
conveyed by seller of cea to 

buyer 583, 584 
seller's responsibility “for badness 

of « 584, 635 
to immoveable property, 584—586 
vendor's and lessors without, 585, 586 
tent dondé jide paid to holder 
undet defective ... 
improvements made by dond fide 


holders under defective ave 586 
Title-deeds— 
donatio mortis causa of » 217 
production of, by witness’ nat 
party to suit au vee 585 
Tools— 
of artizan ; attachment we 72 
Torts— 
lawof .. we oxxii, xxiii, xxiv 
meaning of se vee XXii 
and criminal offences wee XXiL 
definition of actionable wrong, 
xxil, xxiii 
damage caused by ... vee XX 
affecting safety and freedom .,, xxii 
personal relations ina family ... xviii 
reputation wee XXMLi 
affecting estate fenerally oe Xx 
personal wrongs ve XU 
wrongs to property... vee SMUT 
wrong affecting person and pro- 
perty generally oe XU 
liability of ie acs wee XXIV 
abetment of ‘ ve xxiv 
of agent... vw, xxiv, 4o, 266 
of servant, xxiv, 266, 432, 469 
contribution aes wrong- 
doers .,. . xxiv 
Habihty of minor for, 441, 442 
Trade— 
free, permitted with India ae xii 
competition in se we XXIV 
usage of ws 32, 187, 188 
bond in restraint of... 2. IES 
agreement in restraint of, 1 59; 
587, 588 
requisites and proof of usage of, 188 
words injuring person in his... 193 
slander of person in way of his, 194 
wages and earnings of woman 
gained in wens ase 295 


description (see ‘‘trade descrip- 
tion. 
agreement in restraint of, void; 
587, 588 
saving of agreement to carry on 
business of which the good-will 
is sold 
saving of agreements between 
partners 5 
secrets ; sale of 588, 589 
secrets; injunction against dis- 
closure of 588, 589 
- restriction on liberty of selling 
goods of a particular descrip- 
tion... « 589 
plata in (see as partner- 


sara right to sole use of, 589, 590 
telegraphic address .., 
mode of packing ... 


goodwill of ; meaning of aes 
(see ‘ trader, ae tradesman,” 
re trade-marle,” ' trade- 


description,” ‘‘property-mark,") 


Trade-description— 


meaning of as we 594. 
false 


594 
provisions sup plemental to defini- 


tion of false _ $95: 597 
application of + 597 
penalty for applying false, 597) 598 


penalty for selling goods to which 
a false, is applied... on 598 
unintentional contravention of 


the law relating to se 598 
Trade-mark— . 

law; general principle of eee SOL 
is property tee ++ SOL 
function of ee se 5QT 
what may be a ro eve SOL 
colourable imitations, 501, 592 
no registration of, in India « 592 
infringement of : requisites eve 592 


remedies in case of infringement 

of 59%) 593 
prosecution for infringement of, g92 
suit for damages for infringement 


of Avie ane we §92 
injunction against infringement 

. of we 592, 593 

transfer of ree 593 


passes on sale of good-will ae 593 


4 


insolvent non- 3s 317, 318 
(see ‘‘insolyency,” ‘' trade.”) 


Tradesmen— : 
contracts of married women with, 
; 297, 298 
libel on the goods of we 589 
(see ‘{trade,” ‘' trader,") 
Tramroad— 
liability of owner of ane TRI 


Tramway—~ 
acquisition of land for purposeof a, 368 
Transfer— 
of Government of India from 
East India Company to Crown, 
xiii, 543 


of suits ... a wl 
of debt ... aes we 38 
of beneficial interest in moveable 
propert nie ve 18 
to Administrator-General se 30 
of negotiable instrument tse TOT 
of part only of amount due on 
negotiable instrument +» 102 
of, property in perpetuity 131, 6o4 
of share in company 135, 143 


contractto,immoveable property, 167 


of license sie «11 220 
of property coupled with a license, 220 
of dominant heritage wee 224, 


of property by exchange, gift, 
lease, sale, mortgage (see '' ex- 
change,” ‘gift,’ “lease,” 
‘* mortgage,” “ sale.”) 
by lessee ack ane 372 
of pensions and salaries se 508 
of criminal cases |, ae 538 
of ownership on sale of goods, 


64, 56 
of trade-mark ae ie : 
of property ;* general law relatin, 

to (see ' transfer of propery." 
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Trade-mark— Transfer— a 
object of the Indian Merchandise of property in breach of trust, 
Marks Act wee 593 625, 626 
meaning of 593, 504s of ifust-property to Official 
using false ane 594, 505 Trustee ae 629, 630 
counterfeiting se we 595 (see ‘‘ assignment.") 
making or possession of instru- 
ment for counterfeiting .. ggg | Svansfer of property— 
selling goods marked with coun- transfer of property... 600—61r 
terfeit ... = 505, 596 in perpetuity for benefit of public, 
unintentional contravention of . ; 131, 6o4 
the law relating to we 598 right of transferee of immoveable 
forfeiture of goods oa property under policy s+ 333 
implied warranty on sale of fraudulent, 496, 497, 610, 611 
marked goods... we 637 rent dend fide paid to holder under 
defective title ... ww Si 
Trader— improvements made by ond fide 
insolvent 317, 318 


holder under defective title ... 586 
law relating to tee vu. 600 
whether moveable or immove- 


able... iat 600—606 
what may be transferred, 600, 601 
mere possibility ... vee 600 
easement ie 600, 6or 
mere right tosuefor compensation, 6or 
public office eas ». 60 
salary se v1, GOL 


stipends and pensions «-. 602 
persons competent to transfer .., 6or 
operation of transfer, 6ar, 602 
oral transfer vs wo. GOR 
conditions restraining alienation, 602 
conditions making interest deter- 
minable on attempted aliena- 
tion or insolvency we 602 
repugnant restrictions . G02 
vested interest ; meaning of, 602, 603 
contingent interest ; meaning of, 603 
unborn persons; perpetuity, 603, ‘604. 
direction for accumulation  .,, 6o4 
transfer to survivors at wnspeci- 


fied period ie ne 604 
conditional transfers, 604, 605 
election se . 


apportionmentof rents, annuities, 
pensions, and other periodical 
payments nes tee 
transfer of immoveable property, 
606-61 
by person authorized only under 
certain circumstances to trans- 
fer vee 
where third person is entitled to 


maintenance ee as 
burden of obligation on property, 
607, 608 
by ostensible owner... «» 608 


by person having authority to re- 
voke former transfer as 

by unauthorized person who sub- 
sequently acquires interest ,.. 608 
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Transfer of property— Trespass— 
by co-owners 608, 609 license merely excuses what 
joint transfer for consideration .. 609 would otherwise be a ow. 615 
for consideration by persons 1 (see ‘‘license,”) 
haying distinct interests, 609, 610 criminal ; definition of .. 616 
priority of rights created by 610 house... By. . 617 
pending suit; doctrine of lis house-breaking A 617 
pendens oe 6x0 breaking open closed receptacle, 
fraudulent 610, 6x1 617, 6 
(see ‘‘ transfer. “ by cattle , 6x8, a 
Transferor— delivery or sale of cattle soe 618 
- " illegal seizures we 619 
(see transfer of property, by pigs ... ye 610 
“‘ transfer.”) fines for, by cattle .,, wn 619 
Transfersee— by cattle on railways ve 619 
(see * transfer of property,” Trjal— 
“transfer.") y of offences (ree “ prosecution,” , 
Transportation— ordinary place of enquiry or ... 52 
Slane return from se 480 of summons-cases by Magis- 
punishment of en 483 trates .. 530, 537 
Europeans and Americans of warrant-cases by ‘Magistrates, 
sentenced to penal servitude 53%) 532 
instead of es .. 483 | Summary 532 533 
commitment for, to ‘High ae 
Travelling allowance— or Sessions Court, 3) 894 
not included in ‘‘ salary” sy JOE before High Court and Sesion 
Trees— Court 41 535: 
pass with transfer ofland _—.,, Gor conviction or acquittal bat to 
fresh .., te we 536 
eee, Pete me ae of Junatics ie see 598 
‘o land or goods: tort of, xxiii, 6r2 ir Pea) 
injunction ie restrain 315, 613 (see *' prosecution.”) 
liability of minor for, 441, 442 | Trusts— 
nature of civiland criminal .,. 612 administration limited to trust- 
to the person .. 612 property 27 
toland ... 7 ane » 612 attachment of property held in 
to goods sat . O12 trust for judgment-debtor ... 75 
definition of tas . 612 trust-property in possession of 
gist of the wrong of wy 6T2 judgment-debtor .. 75 
relief against ae 612, 613 criminal breach of, 12%, 125, 630, 6a 
prosecution for 612, 613 public, charitable or religious, 130, 13% 
action for damages for o 623 in respect of shares ina company, 137 
civil: meaning of .., 6x3, 614 for benefit of wife and children 
‘conversion: " meaning of » $33 (insurance) « 296 


mere apprehension of 
directing, ordering, penn! of, a 
by co-sharer . 64 
action by one joint tenant 


consent of joint tenant 614 
recovery of mesne profits ve GT4 
by mistake or in good faith . 614 
malicious 614 
mere assertion of right to deal 
with property... . 614 


by possessor for limited purpose 
exceeding his right (pledgee, 


bailee, ete.) 614 
immunity of certain’ ministerial 
actions (carriers, workmen, 


servants, etc.) 4 614, 615 


false statement by insolvent ns to 
roperly held in trust 
suits for the purpose of following 


trust-property tee 403 
law of, in British India, 620, 62r 
nature uf tee es G2E 
English law of see . 62ar 
meaning of cestud gue trust . 62x 


‘‘Jegal” and '' equitable" estate, 6ar 
Hindu and Mahomedan law of, 6axr 
estate and interest of beneficiary 
or cestut gue trust. vw, 622 
definition of bat, 62a 
© author of the trust :” tied 
of - 622 


trustee :" meaning ‘of «69a 
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Trusts-— Trustee— 
"beneficiary :* ‘meaning of ... , 622 no such person asa passive .,, 623 


“‘trust-property:” “ trust-money:” 


meaning of . 622 
“instrument of trust :” meaning 

of ate vey 622 
creation of snd = 623 
fraudulent ese +. 622 
immoral... a. 622 
opposed to public policy ws. 622 


which must be in writing * ... G22 
no consideration for, necessary, 623 


no one is bound to accept +. 623 

breach of trust wi 624, 625 

remedies in case of breach of 
trust . 625 


breach of trust for public, chati- 
table, or religious purposes .,. 625 
soloing trust-property : rule as 


625, 626 
rights and liabilities of benef: * 
ciary ... ines vee 627 
survival of sa -» 627 
Jenamiz transactions 627 
property acquired with notice of 
existing contract , 628, 629 
composition by creditors 6: 


deposit of trust-property in Court 
during suit . 629 

suit to recover immoveable or 
moveable property conveyed, 


or bequeathed in trust .-- 629 
criminal breach of trust: defini- 
tion 630, 63% 


commission or reduction of price 
obtained by servants 6 
(see ‘‘ trustee,” ‘‘ beneficiary. a) 


Trustee— 
term '‘administration" applied 
to duties of 0 we 20 
action by, or against, 30, 31, 403, 629 
judgment-debtor ... ve 64 
banker isnota = «.. a. 87 
of charity ae 130 


director of company is a, 139, 628 
undue influence by... 154, 155, 628 
must furnish information to 


Collector of Income-Tax _... 307 
injunction against ... 315, 625, 627 
suits against express, and his re- 

presentatives oa 403 
ofreligious, literary, scientific and 

charitable society... 581, 582 
meaning of ie bar, 622 
‘“lepal” estate of ... -- 621 


right of beneficiary against ... 621 
transfer of trust-property to .,. 623 
acceptance of office by ass 623 
renunciation by =... + 623 
duties and liabilities of, 623, 624. 


must inform himself as to state 

of trust-property 23 
breach of trust by: liability... 1, 624. 
liability of co-truStees, ser 625 
threatening breach of trust . 625 
succeeding another : liability ... 625 
suit for damages against, and 

prosecution of .. 62 
trust estate wrongfully disposed 

of by: following trust-pro- 


625, 626 
adleoatian by . 626 
cannot renounce after accept 
ance ... » 626 
co-trustees cannot act singly 626 
co-trustee joining in receipt for 
conformity 626 
may not make a profit of his 
office ... 626—628 
remuneration of ... 626, 627 


wrongful employment of trust- 
property by partner being a.., 627 

advantage gained by, owing to 
fiduciary position 

suit by co-trustee to enforce 
claim for contribution . 629 

Official . 629 9, 630 

criminal breach of trust by, 630, 631 
(see ‘‘ trusts,” ‘' beneficiary.") 


Unborn-— 
child: injuryto ... 49. 
persons; interest created for 
benefit of aa 603, 604. 
a 
Unconscionable— 
agteement (ehampety) ves 128 
bargains IBS 


bargains, with persons who have 
recently attained their majority, 442 


(see ‘ undue influence.”) 


Underwriter— 
meaning of ase 332; 333 
of Lioyds see rv 333 


Undue influence— 
contract caused by, 3153, 154, 


155, 165,, 628 

meaning of abe V54, 155 

of guardian + 155 
of doctor or other medical prac- 

titioner one 155, 400 

of trustee 155, 628 
of attorney or other legal practi- 

tioner we =158, 398, 399 
of spiritual adviser ... Iss, 


remedy of person whose consent 
to an agreement has been 
caused by ste sue 165 
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Unnatugal crime— 
committed by husband we 196 
Unlawful assembly— 
meaning of an aes we 633 
membership ofan... +, 633 
hiring or connivingsat hiring of 
persons to join... w+ 933 
definition of member of” ..-. 633 


power of Magistrate to disperse, 633 
power of military officer to dis- 


perse ... one 633, 634 
“ gommon object” of vee 634 
rioting by an e 634 


every member af, guilty of offence 
committed in prosecution of 
common object of _ ne 634 

duties of owners and occupiers 


of land in case of 634 
Ultra ‘vires— 
bylaw ... eis we 118 
_ act of company via vee 137 
Umpire— 
in arbitration proceedings ws 57 
powers of wis a. 58 
contempt of eee we 58 
death of ... 58 


incapacity, refusal, neglect of, 58 


corruption of 59 
misconduct of ani « 59 
(see “arbitration, ‘arbitrator.”’) 
Usage-— 
mercantile, determining extent of 
agent's authority ... we 32 
and custom one 186-—188 
nature of OOP Ss ae 186 
requisites of 7 we 187 
of trade i 187, 188 
, proof of mercantile we 188 
(see ‘ custom.") 
User— 
easement acquired by ty 219 
of right of easement, 226, 282 
right of private ferry acquired by, 259 
right of fishery acquired by... 26% 
VUsufruct-— 


of property in liey of interest ... 334 
receipts from mortgaged proper- 


ty in lieu of interest oe 458 
Usufructuary— 
mortgage os $450, 451, 452 
mortgagee ter 450, 454. 
Unsoundness— 
in horses : meaning of, 286, 287 
examples of es 287, 288 
in warranted horse ... 288—290 


of mind (see ‘‘ unsound mind,') 


fl 
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Unsound mind— : 
administration eannot be granted 


to person of tee QE 
, agent of te sa 32 
contract by person o: 153, 408 


forms of mental unsoundness .,, 408 
idiocy, lunacy, temporary and 


artificial unsoundness as 408 
— ae by person of (criminal 
law)... it », 48. 
|, evidence by person of — far 
+ partner of -_ see 50 
probate cannot be granted to 
erson of me eee 518 
see ‘‘idiocy,” ‘* lunacy,” 
: ' Tunatie,”’) 
Vagrant— 
eupea British subject wre 230 
European 100 
. sailor... ise = a 
Vakil— 


(see ‘legal prctitioner.") 


Valuable security— 
cancellation, destruction, deface- 


ment of yee we 497 
secreting or attempting to secrete, 497 
mischief in respect of a vue 497 

Vendor— 
lien of, for unpaid purchase- 
money ed vee §6E 
(see ‘ seller,” ‘' sale,”’) 
Ventilation— 
obstruction and impediments to : 

injunction tes sue 228 

in factories tee 257, 258 
Verdict— 
362, 535 


of jury ., ons 
lee “jury,” jurors.) 
Vessel— 
voluntarily casting away of  ., 
mischief with intent ie deer i 
, or make unsafe a decked . 448 
running, aground or ashore with 
intent to commit theft or mis- 
appropriation .., we 448 
compulsory pilotage of, 469, 470 
negligent navigation of, 469, 470 
rash and negligent navigation 
of, endangering human life, or 
likely to cause hurt or injury, 474 
Vested interest— , 
meaning of : legacy, 82, 6 
created on transfer of fiopety. - 
602, 603 
Vesting— 
of legacy ow ©3982, 383, 644 


750 ‘ 


¢ 
Page. 


Vesting order— 
in insolvency See ore B17 
meaning of + 3x8 
oe on, of dismissal of peti 


tion . 318° 
(see « insolvency.’ a) 
Vice— 
in horses : meaning of see 287 
examples of, in hoses ws» 288 
Viceroy-— wf 
and Governor-General son RE 
Council of we wee XX 
Void— 
agreement, 153, 157, 158, 159, 163 
and voidable agreement ; distinc- 
tion between ae a 153 
bequests 390, 392 
transfer of property... 602—605 
Voidable— é 
contract ve I53—157, 165 
transfer of propertf, . .- 610 
(see ‘* void.”) 
Voyage— 
insurance against sea risks aa 
certain « 332 


(see ‘‘ insurance,’ 
or journey : breach a contract of 
service during, by servant, 


cooly, etc, ee wee 433 
Wager—- 

bond by way of see TIS 

agreement by way of, void, 160, 267 


but such an eras is not 


illegal ws 267 
contract collateral to. . 267 
Bombay sAct 2 ati to q agree- 

ments by way of . . 267 
walking-match on so 268 
betting : law with regard to... 268 
betting agent ine aoe 268 
lottery account ie 268 
recovery of meer deposited to 

abide ... .. 269 
horse-racing 269 

(see '‘ gambling, wn gaming, iy 

Wazes— 
of domestic servants: attachment, 72 
of labourers; attachment ae 92 
of clerk, servant, labourer, work- 

man of company we 145 
suits for : limitation we 43 
of servant of military man vee 439 

(see ‘ master,” ‘ servant,”’} 

Walls— 
imbedded in earth pass with 
transfer of land... ye GOT 


INDEX, 
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Ward— 
law of guardian and a 8 272 
meaning of on tee 272 
of Court of Wards .., 273, 277, 278 


guaidian stands in fiduciary rela- 
tion to 274 
custody, suppost, health, and edu- 


cation of 275 
departure or removal of, from 

custody of puariinn we 295 
arrest of . 275 
residence of, with other party 

than guardian... ws 875 
removal of, by guardian nee 275 


property of 
dependants of 


275, 276 
275 
celebration of ceremonies to 


which, is a party ., 275, 
security for due administration 
of property of oo... ore 296 
remedies of, against guardian .., 276 
ceasing to be minor.,, see 297 
marriage of female .. ves B77 
whose father is unfit to be guar- 
dian ... 1a 299 
ill-treatment or neglect of wee 297 
Court of Wards ___... 277, 278 
powers of High Courts with re- 
ard to see 278 
feee ny guardian.") 
Warehouse-keeper — 
criminal breach of trust by .., rat 
certificate of see we 583° 
Warrant— 
of arrest, 62, 63, 65, 67, 68 


(see ‘‘ arrest.” 
case in which police-officer ay 

arrest without ... 67 
directions for ae bail on is- 

sue of .. ae. te 
dock : pledge by possessor we 85 
for burial 183 
for search for person wrongfully 

confined ve 280, 281, 647 
of arrest in cantonments, ctc,,... 438 
unexecuted: proclamation, at- 

tachment a4 wre 527 
search ... 527; 528 
complaint and i issue of, 529, 590 
case (see “warrant-case." 
distress (Small Cause Court), 577, 578 


Warrant-case— 


meaning of sen 530 

trial of, by Magistrates, 532, 532 

procedure in te 531, 532 
Warranty— 

on an exchange of money vas BBS 


of soundness in horse, 288—~2090 
no special words are required for, 288 
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Warra. Water— 
“general,” «qualified, '  un- profit or rent derived from jalkur, 558 
ted ” meaning of a 289 (see ‘' rivers,” “* fishery,” 
for particular purpose ws 289 " ferry,”) : , 
that horse ‘fit foralady" ... 289 |? 
does not cover patent defects ... 289 | Waters— 
territorial see 558 


requisites of action fer breach of, 


289, 290 
poet in such an action . 289 
reach of: rights and duties of 
buyer and seller ., 289, 290, 636 
of goodness and quality 635 
of soundness in case of sale of 
provisions 635 
that bulk equal sample ‘y 635 
of title .,, - 635 


of goods sold as of a certain 
denomination... 
where goods have been ordered 
for a specified purpose « 635 
sale of article of a well-known 


ascertained kind . 635 636 
Jatent defects ie 636 
buyer's right on breach of " 636 ; 


right of buyer on breach of, in 
REpee of goods not ascertain- 


ed 636, 637 
imphed, on sale of marked woods. 637 
Waste— 
during suit ; injunction against, 
313, 314 
injunction against tae 3I4, 315 
by mortgagor in possession _... 4§3 
lands (see ‘ waste-lands."’) 
Waste-lands 
claims to + 369 


enquiry by Collector into claim, 369 
report by Collector to Board of 


Revenue +» 369 

suit in respect of claim to eee 369 
Water— 

natural rights with regard to... 220 


right to lead ave aan, 225 
easements in respect of water- 


course or use of .,. 2re—224, 
right to pollute, 223, 225, 226, 558 
right to surface... ree 223 
tight to underground aye 223 
right to flow of ves tan 225 
ijght to divert ony 226, 558 
supply of, in factory, 257, 258 
causing diminution of supply o: 


offence 
fouling of, of public springs or 
reservoirs ; offence sae A774 
right to use of: riparian rights, 


5571 558 
unreasonable pollution of oo 558 
surface .,, te ree 558 


ownership of soil of sea round 
coasts of British India . 558 
soil of beds of bays, gulfs, est- 


uaries eG ong 558 
Way— 

right of .... 218, 221, 222, 224, 

225, 226, 282, 285 

is either highway of private ... 282 

foot wee 282 

horse and bridle vad we 282 

cart or carrifige es wee 282, 


rivate : nature of , 282, 285 

in India thice classes of rights of, 282 

* no such thing as natural right of, 282 

general right of 282, 285 
right a limited to particular pur- 


pos ve 282, 285 
origin “of rights of ... wee 282 
highways 282, 283, 284 


(see ‘highways,’ iy 
right of, for passage of sweepers, 285 
right of, is right to a in Pee 
cular line 285 


Wear and tear— 
lessee to keep property in good 
condition subject to reason- 


able... ow wes 373 
Weights— 
use, manufacture or sale of false 
instrument for weighing or 
false » 49a 
possession of such false instru- 
ment vee see 490 
Well— 
fencing of, to prevent danger .,. 475 
Wharfiinger— 
general lien of wee BE 
eriminal breach of trust by ,.. Yar 
delivery to, of goods sold, x24, 125 
certificate of tie coe 583 
Widow— 
administration granted to vee 2 


barred by marriage settlement 
of interest in husband's estate, 22 
re-marriage of yee ae 22 
share of, on intestacy, 341-344, 

Parsi: share of, on intestacy, 
345-347 

4 of deceased partner casei an- 
nuity out of profits see S00 
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‘Wife Wild birds-— ei 
petition of, for ve 195, 196 protection of ae wa 49 
cruelty to I98—200 meaning of we 49 
desertion of 196, 200, 201 breeding season of | we 49 
communication of venereal 5 prohibition of possession of, or 
disease to + 199 sale of, during breeding season, 49 


petition of, for judicial separation, 202 
and for nullity of marriage =... 203 


wil 


by Hindu, Jajna, Sikh, Budhist, 


impotency of ass see 203 20, 246, 638, 645 
lunatic + 203 jn which no executor is appointed, 20 
petition of, ; tee restitution of ¢on- (see '' administration.”) 
jugal rights ++ 20, 
maintenance of (matrimonial suit) 204. areata 6 egacin we ae 
leading life of prostitute airacns revocation of, by marriage, 297, 642 
costs of, in matrimonial suit ... 205 minor cannot dispose of proper- 
alimony payable to . 205, 206 ty by .. 7 
whee entitled to custody of oe ae minor may appoint ‘guardian by, 
: 442, 639 
- tlements for benelit of a pee fraudulent or dishonest cancella- 
native” ” oy tion, destruction, defacement 
(see ‘ native convert. ) . of - ves 497 
Parsi c o sei ata fraudulent or dishonest secret- 
(see “Barsi? ‘) ing of ses 407 
decree for recovery of ve 239 mischief in respect of a 
minor: guardianship of ore B24 grant of probate is conclusive 
rights of property of, 293-295 proof of a sie . 517 
liability of, for debts contracted forgery of . 517 
after marriage 295; 296 probate establishes fact of the,” 517 
ante-nuptial debts of vee 296 probate of 5I7—~524 


insurance by vue 296 
debts of ; liability of husband, 297, 298 


(sea '‘ probate,” 
order by Court to produce testa- 


position of, after judicial apr mentary papers ... see 520 
jon 298, 299° copy or draft of lost ves 522 
neglect or refusal by ‘husband to contents of lost or destroyed... 523 
maintain s+ 299 administration until, produced... 523 
order for maintenance of, _ 299, 300 persons seeking to contest, must 


refusing to live with husband .., 299 
iving separately from husband 


prove interest as. » 524. 
registration of 


by mutual consent ese 299 presentation of, for registration, 
as witness ou ssa 300 553—555 
‘rape on ... eee te deposit of, with Registrar a 535 
harbouring by, of offender or Taw relating to wills ae 638 
deserter + goo meaning o « 638 
offentes committed by, in pre- technical words or terms of art 
sence of husband + 300 not necessary 638, 639 
property of husband in posses- privileged 639, 640—642 
session of te + 300 unprivileged 639, me 643 
separation deeds 416 persons capable of making » 639 
marrying again during lifetime by married woman . 
of husband 4I7 by deaf, dumb, blind, insane 
absence of, for seven years, 4x7, oak person 639 
not punishable for adultery 418 made in drunkenness or illness, 639 
of minor; necessaries supplied making of, caused by fraud, 
tO) een us 440 coercion, importunity, 639, 640 
a witness, in matrimonial suit, execution of unprivileged eee 640 
coho? 4, 485: 482 signature or mark of testator .,. 640 
of attesting witness to will, 642, 643 attestation a. 640 
(see husband,” ‘‘husbandand witnesses must sign ‘the will... G40 
wife,” ‘' marriage,” ‘married privileged, of soldier and ga 
woman," ‘' woman,’ ) 640, Gay 
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Will— e Witness— 

making’ and execution of privi- cath by ... exe oe 479 
leged da 641, 642 special form of oath we 479 
by word of mouth .., a» 64 | # perjury sae vs 480 

revocation or alteration of -.. 642 other offences relating to evi- 
revocation of unprivijeged w. 642 _ dence .., ice ve 480 
revocation of privileged wee 642 icriminating answers . _ ws ABE 

gift to attesting witness, 642, 643 number of witnesses required for 
witness not disqualified by inter- proof of fact or us. 48 
est, or by being executor ... 643 who may be a Sie 104 8E 
obliterations, interlineations, al- child, linatic, dumb vee ABE 


terations os 643 
revival of ee Te 643 
by Hindu, etc.; proviso in case 


° ea we tee 645 
filing of original, with District 

Judge or Delegate... ver 645 
a form of w. 636 


(see ‘‘ bequest,” ‘‘ legacy,” 
“testator,” “legatee,” 
“executor,” ‘ administra- 
tion,” ‘probate,”) 


Winding up— 


of company, 138, 139, I41—144. 
by Court one Iql, 142 
procedure in oe eve 142 
appeals against orders made in, 142 
voluntary ae 142, 143 
subject to supervision of Court, 143 


dispositions after commencement 


of a. ei ae 144 
fraudulent preference oe T 
of partnership toe eee BOS 

‘Windows— 
passage of light to and through, 
i) 226, 227 
ancient lights bes soe 227 

(see ‘‘ ancient lights,”’) 
with moveable shutters, 227, 228 
pass with transfer of house .,. 602 

Withdrawal— 
of suit... ae ae 2, 
of complaint tee 532, 536 
Witness— 
refusing to answer, 146, 148, 14g 


or to produce document, 146, 148, 149 


publications reflecting on eee T47 
threats against ae I47 
refusal to appear as... as 147 


~ (see “ contempt.”) 
privileges of ae 
words spoken by... 
in matrimonial suits,.. 
husband and wife as we B 
witnesses necessary to mortgage, 450 
bound to state the truth wee 479 
Hindu or Mahommedan, or, 
having objection to make oath 
must affirm eo wn 479 


W, HB 


rgx, 480, 48x 
se 193 

207, 481, 482 
090 


accomplice isa competent ... 48r 
in matrimonial suits, 48r, 482 
must not be subjected to wun- 
necessary restraint or incon- 
venience ae vee 528 
issue of process in trial to compel 
attendance of 539, 531, 592 
in trial of warrant-case, 531, 532 
win trial before High Court or 
Sessions Court 533-535 
execution of bon@ by wee, 534 
expenses of, in trial, 538) 539 


copy of deposition of we 539 
refusing to answer (Small Cause 
Couit 879 


production of title-deeds by, not 


a party to suit oe 885 
witnesses necessary to will we 640 
gift to attestin 642, 643 


to will not disqualified by in- 
terest, or by being executor .,. 643 
(see ‘‘ communication.’’) 


Woman— 
suit by pauper -_ oe Th 
plaintiff: security for costs .., 17 
arrest and imprisonment df ... 66 


domicile of sis von BTA. 
hours of employment of, in fac- 

tory «4. wee ote 257 
unlawful detention of eve 282 
contract by % 207 


debts contracted by, living with * 

man as his wife ses 297 
kidnapping or abducting, to com~ 

Pe marriage or seduction .., 417 
cohabitation with, caused b 

man deceitfully inducing belief 


of lawful marriage + 417 
Working hours— 
in factories sae 256, 257 
Workman— 
of company : wages of wee 145 


suit for wages by: limitation ... 431 
criminal byeach of contract by, 

: 433) 494 
on railways and public works ... 434 


(see ** master.") 


48 


, 754 


‘ Page. 
‘Worship— 
place of: destruction, damage, 
defilement of .. 490 
destruction, damage, defilement ‘“s 
of sacred object ... 490 
disturbance of religious assembly, 490 
trespass on burial places, or in 
place of 
(see ‘‘religion,” " religious. “" 


Writ— 
of habeas corpus : 
(see ‘‘ habeas corpus.”) 


Written statement— 


nature of sea ser 19) 

, tender of a ae «9 
additional ove a 9 
of set-off nee 9, 16 
by accused see 532 
in Small Cause Court, 375, 576 
Wrong— = 
civil; meaning of wee Xi 

. xxii 


arising out of contract 
independent of contract, or tort, xxii 
act may be both tort and crimi- 


nal offence . xxii 
‘actionable :” meaning of . xxii 
“legally wrongful act : meaning 

Of ai one » Xxii 
damage arising out of ove XXMi 


affecting safety and freedom of 
the person 
affecting personal “Telations in 
the family (seduction, etc.) 
xxii, xxiii 
affecting reputation (libel and 
slande:) one ane 


. xxii 


nature of 278° 


INDEX, 
. 
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Wrong— 


affecting estate generally (fraud, 
etc, vee XXHiL 
to property (trespass, etc.) . xxiii 
affecting person and pr operty 
generally (quisance, etc.) 
suit for compensation for, to im: 
moveable property 2 
stit for compensation for, to per- 


xxiii 


son or moveables 3 
committed by agent, 40, 266 
committed by servant, 266, 432 469 
continuing : limitation . 406 
liability of minor for, 44%, 442 

(see ‘‘ torts.”) 

Wrong-doers— 
liability of wee XXIV 
no contribution between wo KALV 
Wrongful confinement— 
civil wrong of xxii, 646 


offence of : nature of 646 
freedom of the person, 646, Say 
putting in motion a ministerial 
officer who confines another ,,, 647 
arrest by aca wee 647 


search for peison in.. vee O47 
‘Wrongful restraint — 
civil wrong of ie xxii, Ae 
offence of 
freedom of the person, 646, oe 


obstruction of private ie in 
good faith | ae 649 


Zanana— 
ladies ,, 64, 7 
room appropriated for: (distraint}, pt 
(see ‘' purda—,.”) 
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colouring,” Atheneum, 

Rudyard Kipling has taken the most becoming phase of Anglo-Indi 
Hifo and in the main made the worat of st Miss Tedwoud takes the ane 
and makes the most of it,”—Home News. 

INDIAN LYRICS.—By W. Treco WEBB, 3LA,, Professor of English 
Literatme, Presidency College. Feap. 8vo, cloth. Rs. 4. 


Vivacious and clever... Tle presents the various sorts and conditions 
of humanity that comprise the round of life in Bengal in a series of vivid 
vigneties.. He writes with scholarly dn ectness and finish.”—Saturday Review. 


“A yolume of poems of more than ordinary interest and undoubted ability.” 
—Oxford and Cambridge Undergraduates Journal, bility: 
LIGHT AND SHADE.—By Hursert SHERRING. A Collection of Tales 

and Poems, Crown Syo, eloth. lis. 3, 

Piquant and humorous—decidedly original—not unworthy of en 
Spectator (London). = Pat Bein 
STRAY STRAWS.—BrING 4 COLLECTION OF SEETCIIES AND STORIES, 

By Mrexoy. Crown &vo. Re, 1-8, 

“Tt ig a ennital book to take up when one has a few spare 
hand."—Zinglishmen, , TODS OR 

“A very interesting collection of short stories and sketches,”—Aforni “ 
Post (Allahabad). ere 
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BARRACK ROOM BALLADS AND OTHER VERSES —-BY RoDYARD 
Kreune, Prinfed by Constable on laid paper, rough edges, bound in 
buckram, gilt top. Post 8vo. Rs. 6. 

“Mr, Kipling’s verse is strong, vivid, full of character,,.,,.unmistakable 

genius 1ings in every line."—Times. , t . 

“The finest things of the kind since Macaulay’s ‘Lays,’”---Datly Chronicle. 
“Mr, Kipling is probably our best Lallad writer since Soott,"—Daily News, 
“ One of the books of the year."—National Observer. 


A QUEER ASSORTMENT.—A ConLmoTion or Sknrcemms, By A, 
Harvey Jaurs. Crown 8vo. Re, 1. 


POPPIED SLEEP.—A CHRISTMAS STORY OF AN UP-coUNTRY STATION, 
By Mrs. H, 4. Fueronin, author of “ VWore’s Rue for You.’ Crown 
fas 


8vo, sewed, Re, 1-8 


PLAIN TALES FROM THE HILLS.—By Rupvazp Kiptina, author of 
“ Departmental Ditties & other Verses,” Third Edition. Crown 8vo, Rs. 5, 


“ Rattling stories of flirtation and sport Funny stories of practi 
7 ; eee testo 3 ction 
jokes and sells... Sad little stories of deeper things told with i at al 
ation of solemnity but rather more throat-lumping for that,”"—Sunday Times, 


“Mr, Kipling possesses the art of telling a story, ‘Plain Tales f 
Tlills’ sparkle with fun; they are full of life, THesetinet, and issn a 
rule mirth-provoking. ‘here is at times a pathetic strain; but this’ soon 
passes, and laughter—as the Yankees say, side-splitcing laughter—is the ordar 
of the day,"—<Allen’s Indian Mail, 


“Tt would be hard to find better reading."—-Saturday Review, 

A ROMANCE OF THAKOTE AnD OTHER TALES.—Reprinted from Th 
World, Civil and Military Gazette, and other Papera, By F. 0. C. Crown 
8vo, Re 1. 

INDIAN MELODIES. --Byr Guyn Barnow, MA., Professor, §t 
George’s College, Mussoorie, Feap, 8vo, cloth, Ra, 2. 


“Interesting, pleasant and readable . . . Mr, Barlow's little 
deserves a kindly and favourable reception, and well repays a slums 
Morning Post. , 


LEVIORA.—BEInG THE ROYMES oF 4 SuccHssrut Comprtrror, B 
the late T, F. Branoxp, Bengal Civil Service, 8vo, Re, 7-8, rene 
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INDIAN IDYLLS.—By aw Inte Exige. Author of “In Tent and 

Bungalow" and by a Himalayan Luke’? Crawn 8vo, cloth, Rs 2.8, 

Convaxts:—The Maharajah's Guest—The Major’y Mess Clothes—In a 
flaunted Grove—I]ow we got rid of Hunks—My Wedding Day—~Virs, Cara- 
mel’s Bow-Wow—the Tables Turmed—A Polo Smash—After the Wily Boar 
lu the Rajal’s Palace—Two Stungs— A Modern Lochiuvar—Wy First Snipe 
—Mrs. Dimple’s Vietim—Lizzie; a Shipwreck—How che Convalescent Depot 
kitted a Tiger—Faithful unto Death—The Haunted Bungulow-~-Christmas 
with the Crimson Cuitas-iers—In Death they wer8 not Divided, 

“A pleasant little book of short stories and sketches, bright and Hght for 
the most part, dealing with frays and feasting, polo and pigsticking, with a 
ghost story thrown in by way of 1ehef."—Suturday Review, 

“All these are thoroughly Indian in colour and tone, but are not the 
less amusing and sprightly matter for reading in idle half honra,”— 
Daily Telegraph. 

“A series of crisp little stories . , . we shall be surprised if it fails to 
fetch’? the public who have had nothing better to amuse them since the 
Jamented Aberigh*Mackay astonished Anglo-India with his Sir Ali Babu’s 
revelations.”—Bapress, 

THE TRIBES ON MY FRONTIBR.—AN INDIAN NaTURALIST’s For- 
yiagn Potacy. By Ena. With 50 Wlustrations by I, C, Macrar, 
Imp. 16mo, Uniform with “Lays of Ind.” Fourth Edition. Ta. 7, 

‘'We have only to thank our Anglo-{ndian naturalist for the delightful 
book which he has sent home to hia conntiymen in Britain, May he live to 

ive us another such.’"—Chambers’ Journal, 

“ 4 most charming series of sprightly and entertaining essays on what may 
be termed the fauna of the Indian Bungalow. . . . . « We have no donbr 
that this amusing bools will find its way into every Anglo-Indian’s library,”— 
Allen’s Indian Afail. 

“ Thig is a delightful book, irresistibly fanny in description and illustration, 
but full of genuine science too. . .). « « « Shere is pot a dull or unin- 
structive page in the whole book,”—Knowledge, 

INDIA IN 1983.—A REPRINT OF THIS CELEBRATED PROPHESY oF 
Nactve Rutz in Inpra, Feap. 8vo. Re, 1, 

" Instructive as well as amusing.”—Jndian Datly News, 

“There is not a dull page in the hundred and thirty-seven pages of which it 
ognsists,"—Times of India. 

REGIMENTAL RHYMES anD OTHER VERSES.—By KEnrisH Rac, 
Imp. 16mo, Sewed, Re. 1; cloth, Re, 1-8, 

“< Kentish Rag’ has been well advised to collect his writings.” —Madras Ma‘l, 

“ The verve and go of the Regimental Rhymes are undoubted.’—Nilgi 4 
Netos. 

“The rhymes have a thoroughly pleasing heartiness and frank jollity of their 
own which should certainly recommend them to the gallans Regiments 
whose deeds they chronicle.”—TZhe Soldier, 
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AUTOBIOGRAPHY OF A SPIN.—Bx May Epwoop, author of “ Elsie 
Fllerton,” “Stray Straws,” &c. Re. 1-8, 

“Undenmbly a elgver snd not unaffecting study of the natural history of 
flirtation "Saturday leview. . . 

“Tn Anglo-Indian society slang a ‘Spin’ appears to be a young Jady who 
visits India in order to obtain matrimony by means of a vivacious, not to 
say bold, denanour, The author of this book deseribes such a peragn, 
and her heartless conduct in the pursuit of her object, which, however, does 
not appear to have been successful.” —Times Weekly. 

LALU, THE CHILD-WIDOW.—A Poem in seven parts: Proom—The 
Zemindar—The Farm—The Betrothal--The Lovers—Widowhood—The 
Pyre—Rest, By Lt,Ool. W. L. Geuunsrrner, Cr, 8vo, Rs, 2, 


BEHIND THE BUNGALOW.—By Eu, author of “Tux Trrpxs ov 
My Frontier.” With Illustrations by F.C. Maorar, Fourth Edition, 
Imp. 16mo, Re, 5, 

“ OF this bool: it may conscientiously be said that it does not contain a dull 
page, while it contains very many which sparkle with a bright and fascinating 
humour, refined by the unmistakable evidences of culturie.+—Zome News, 

“The author of ‘Behind the Bungalow’ hasan excellent sense of humour 
combined with a kindliness of heart which makes is little book delightful 
reading.”—Saturday Review. 

“Phere is plenty of fun in ‘Behind the Bungalow.’ "— World, 

“A series of sketches of Indian servants, the humour and acute observation 
of which will appeal to every Anglo-Lndian.’—Lnglishman, 

“Diawn with delightful humour and keen observation,’—~Athenwum, 

“Every variety of native chaiacter, the individual as well as the nation, 
caste, trade, or class, is cleverly pourtrayed in these diverting sketches.”— 
Illustrated London News. 

INDIAN ENGLISH AND INDIAN CHARACTER.—By Brus UNprr- 
woop. Feap. 8vo. As, 12, 

LAYS OF IND.—By AnirpH CHEEM. Oomic, Satirical, and Descriptive 
Poems illustrative of Anglo-dndian Life, Highth dition, Tnlarged, 
With 70 Ulustrations, Cloth, elegant gilt edges. Rs. 7-8, 

"There is no mistaking the humour, and at tintes, indeed, the fun is both 
‘fast and furious.’ One can readily imagine the merriment created round the 
camp fire by the recitation of ‘he T'wo Phumpers,’ which is irresistibly droll,” 
~—Liverpoot Mercury, 

“The verses are characterised by high animal spirits, great cleverness, aud 
most excellent fooling.”— World, 

THE CAPTAIN'S DAUGHTER.—A Noven. By_A. 0. Poosnxm. 
Literally translated frow the Russian by Sruanr I], Goprriy, Captain, 
Bo, 8, GC. Crown 8vo, Rs, 2, 

“ Possesses the charm of giving vividly, in about an hour's reading, a cons 
ception of Russian life and manners which many persons desire to possess,"— 
Englishman, 

“The story will interest keenly any English reader.”-—Overland Mail, 
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‘HERE'S RUE FOR YOU."—Noveretres, ENGLISH AND ANGLO- 
Inpian, By Mrs, BH. A. Furrouer, Crown 8vo, sewed, Rs, 2. 
Cospryis:-—-A Summer Madness—Whom the Godse Love—Nemesis—A 
Gathered Roye—At Sea: a P, and O, Story—listher: an Episode, 


ONOOCOOL CHUNDER MOOKERJEE.—A MEMOIR OF THE LATE 
Jusitck Oxoocoon Cronpen Mooknndir, By M. Moonves. Fourth 
eRdition, Izmo, Re, Is 2 
“The reader is earnestly advised fo procure the Jife of this gentleman, 
written by his nephew, and rend 11.°—The 7'rihes an ny Frontier, 


DEPARTMENTAL DITTIES AND OTHER VERSES.—By Rupyarp 
Kipiing, Seventh Edition, With addinonal Poems, Cloth, Rs. 8, 

"This tiny volume will pot be undeserving of a place on the bookshelf that 
holds ‘Twenty-one Days in India,’ Its contents, indeed, are nat unlike the 
sort of verse we might have expected from poor ‘Ali Baba’ if he had been 
spaed to give it us. Mr. Kipling resembles him in lightness of touch, quaint- 
ness of fancy, and unexpected humour.”— Pioneer, 

"The verses are all written in a light style, which is very attractive, and 
no one with the sligftest appreciation of humour will fail to indulge in many 
a hearty langh before turning over the last page.”—-Times of India. 

“Mr, Kipling’s rhymes are rhymes to some purpose, He calls them De- 
partmental Ditties: but they are in reality social sketches of Indian cfficialism 
from a single view point, that of the satirist. though the satire is of the 
mildest and most delightful sort,’—IJndian Planters Gazette, 


THE INSPECTOR.—A Comepy. By Goaor. Translated from the 
Russian by ‘!', Hanr-Davirs, Bombay Civil Service. Crown 8vo, Rs, 2, 
“ His translation, we may add, is a very good one.”—The Academy, 


ASHES FOR BREAD.—A Romanos, By BgAUMONT HARRINGTON, 
Ciown 8yvo, sewed. Re, 1-8, 
‘CA lively appreciation of the trials, intrigues, and capacities of an Indian 
career,”—Indian Daily News, 
‘CA very artistic little plot.”"——Iadras Times. 
A MIDSUMMER NIGHT'S DREAM (SHaKkESPRARE).—Adapted to Pas- 
tora! Representation. By N, Newsxuam-Davis, Crown 8vo, Re. 1. 


THE SECOND BOMBARDMENT AND CAPTURE OF FORT WILLIAM, 
Catecurra,—An Account of the Bombardment of Fort William, and the 
Capture and Occupation of the City of Calcutta, on the 20th June 1891, 

» &c., by a Russian Fleet and Army, Compiled from the Diaries of Princo 
Sarow Wouoxzorr and Gunerat Yacopkin, Tianslated from the 
Original Russe by Iyan Batriusmxa, Crown 8vo, sewed. Re, 1-8, 


A NATURALIST ON THE PROWL.—By Daxa, author of “ Tribes on 
my Frontier,” “ Behind the Bungalow.” Impl., 16mo. 

Profusely illustrated by Photographs of Animals in their habitat and at 

work; and Sketches by R. A. Stennpae, [Jn the Press, 
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THE HINDOOS AS THEY ARE.—A Duscrirrion or THE MANNERS, 
Customs, and Inner Life of Ilindoo Society, Bengal, By Snie Cuuspur 
Bose. Second Edition, Revised. Crown Svo, cloth, Res, 5. 


HINDU MYTHOLOGY.—VeEpIU AND Puranic, BL W. J. Winkins, 
of the London Missionary Society, Calcutta, Profusely Illustrated, 
Imp, 16mo, cloth, gilt elegant. Rs, 7-8, 

“Tis aim has been to give a faithful account of the Tlindu deities such as an 
intelligent native would himself give, and he has endeavoured, in order to 
achieve his purpose, to keep his mind free from prejudice ar theolagical bias, 
The author has attempted a work of no little ambition and has suceeaded in his 
attempt, the volume being one of gient interest and ‘usefulness."—~Lome News. 

“© Mr, Wilkins has done hig work well, with an honest desire to state tacts 
apart from all theological prepossession, and his volume is likely to bea 
useful book of reference."—Guardian. , 

MODERN HINDUISM.—Bainc an ACCOUNT OF THE RELIGION AND 
Live of the Hindus in Northern India, By W. J. \Wrracins, author of 
‘Hindu Mythology, Vedic and Puiane.” Demy byo, Rs, 8, 

“ He writes in a liberal and comprehensive spirit."—Suturday Review, 

“ 4..volume which is at once a voluminous disqmsition upon the Lindy 
religion, and a most intevesting murative of Linda life, the habits and cus 
toms of the Hindu community anda national Linda historiette, written with 
all the nerve of the aecomplished littéiateur, added to the picturesque word- 
painting and life-like delineations of a veteran novelist.”—Luchnow Lepiess. 

* A solid addition to our literature.’ — Westminster Review, 

“A valuable contribution to knowledge.”—~Scotsman. 

THE ETHICS OF ISLAM.—A Lecrurn By THE Hon’stn AMEER ALI, 
ULB, author of Tho Spirit of Islam,” ‘The Personal Law of the 
Mahommedans,” ete. Crown Svo. Cloth gilt, Re, 2-8 
Av attempt towaids the exposition of Islinic Ethics in the English 

language, Besides most of the Koranic Ordinances, a number of the precepts 

and sayings of the Prophet, the Caliph Ali, aud of ‘Our Lady,’ are translated 

and given. . 

THE LIFE AND TEACHING OF KESHUB CHUNDER SEN.—By P. 0. 
Mazguapar. Second atid Cheaper Edition, Rs, 2. 

THEOSOPHICAL CHRISTIANITY.—AN ApDruss BY L. 8. Secdnd 
Edition, Revised and Mularged. Small dte. As. 8 

BOMBAY SKETCHES,—By 8. Tacorn, Boas. Printed.in Bengali. 
Illustrated, Roya) 8vo, cloth, gilt, Rs. & 

KASHGARIA (EASTERN OR CHINESE TURKESTAN),—HISTORIOAL, 
Geographical, Military, and Industrial. By Oov, Kuroparkiy, Ruasian 
Army. Translated by Maj. Goway, Il. M.’s Indian Army, 8vo. Is, 6-8, 
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ANCIENT INDIA AS DESCRIBED BY PTOLEMY.—Wira Intropuc- 
tron, Commentary, Map of India, By J. W. MeQrixpun, aa. 8vo, 
cloth, lettered. Rs, 4-4, 

ANCIENT INDIA AS DESCRIBED BY MEGASTHENES AND ARRIAN. 
With Introduction, Notes, and a Map of Ancient India. By J. W. 

* McCrinpur, wa, Svo; Rs, 2-8, - 

THE COMMERCE AND NAVIGATION OF THE ERYTHRAIAN SEA; 
Periplus Mans Eiythiai; and of Atian’s Account of the Voyage of 
Nearkhos. With Introduction, Commentary, Notes, and Index. By J, 
W. McCrinnxy, ua. , Svo. Rs, 3, 

ANCIENT INDIA AS DESCRIBED BY KTESIAS THE EKNIDIAN.— 
A Tianslation of the Abridgment of his ‘Indika,’ by Photios, With 
Introduction, Notes, Index. By J, W. MoCuinpus, wa. 8vo. Rs, 8, 

A MEMOIR OF CENTRAL INDIA, IncLUDING MALWA AND ADJOIN- 
inG Proviners? with the History, and copious Illustrations, of the Past 
and Present condition of that countiy, By Maj.-Gen. S.J, Mancoum, @.c.8., 
&e, Reprinted from Thiid Editon, 2 vols, Crown 8vo, cloth. Rs. 5. 


BOOK OF INDIAN ERAS.—WItH TABLES FOR CALCULATING INDIAN 
Datus, By Anmxanpur Cunnincuam, CST. 0.1.8., Major-General, 
Royal Engineers, Royal Svo, cloth. Rs. 12. 

TALES FROM INDIAN HISTORY.—Brine THE ANNALS oF InpDIA 
retold in Nanatives, By J. Tatnoys Wueruer, Crown &vo, cloth, 
Rs. 8, School Edition, cloth, limp, Re, 1-8. 

“Lhe history of our great dependency made extremely attractive ie 
Altogether this is a work of rare meit."—Broad Arrow. 

“Will nbsorb the attention of all who delight in drilling ?ecords of adven- 
ture and daring. It is no mee compilation, but an earnest and brightly 
written book.”—Daily Chi onicle, 

A CRITICAL EXPOMITION OF THE POPULAR “JIHAD.”—Showing 
that all the Wars of Mahammad were defensive, and that Aggressive 
War or Compulsory Conversion is not allowed in the Koran, &e. By 

‘ Moulavi Caurnacu Ar, anthor of “Reforms under Moslem Rule,’ 

“ TWyderabad under Sir Salar Jung.” S8vo. Rs. 6. 

MAYAM-MA: THE HOME OF THE BURMAN.—By Tsaya (Rey. H, 
Pow). Crown 8yo, Rs, 2 

AN INTRODUCTION TO THE STUDY OF HINDUISM.—By Guru 
Persad Sen, Crown 8yo, Rs. 2, 
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CHIN-LUSHAI LAND.—INOLUDING A DESORIPTION OF THE VARIOUS 
Expeditions. into the Chin Lushai Hills and the Final Annexation of the 
Country, By Surgn.-Lieut,-Colonel A. 8. Remp, u.B., Indian Medical 
Service. With three Maps and eight Phototint Ulustrations, Cloth, 
gilt. Rs. 12, 

THE IMAGE OF WAR, OR SERVICE IN THE CHIN HILLS.-A Cot- 
LEovION of 84 Full-page Collotypos of Instantaneous Photographs and 
160 interspersed in the reading. By Surgeon-Captain A, G, NEWLAND. 
With Introductory Notes, by J. D, Macnass, Usq., 3.c8. 4to, cloth, 
gilt elegant. Rs, 32. 

THE RACES OF AFGHANISTAN.--BEING A Brier Account of the 
principal Nations inhabiting that country. By Sug-Maj, H. W. Betuew, 
©.8.1., late on Special Political Duty at Kabul, 8vo, cloth. Rs, 3-8, 


KURRACHEE: 17s Past, PRESENT, AND FUTURE.—BY ALEXANDER F, 
BAIL, F.n.G.8,, author of “A Paraguayan Treasure,” &e. With 
Maps, Plans, and Photographs, showing the most recent improvements, 
Super-royal 8vo, cloth. Rs, 15. 


THE TRIAL OF MAHARAJA NANDA KUMAR.—A NamkRavive OF A 
Juproran Murper, By UY, Beveniper, z.c.s, Demy 8vo. Rs, 5. 
“Mr. Beveridge has given a great amount of thought, labour, and research 
to the maishalling of bis facts, and he has done his utmost to put the exceed- 
aa SoM pirates and contradicting evidence in a clear and intelligible form.” 
—LHome News. 


THE EMPEROR AKBAR.—A CONTRIBUTION TOWARDS THE History 
oF Inpra in the 16th Century, By Frepeniox Aucusrus, Count of Noer, 
Translated from the German by Ansutru 8, Buventpar, 2 vols, 8vo% 
cloth, gilt... Rs. 5, 


ECHOES FROM OLD CALCUTTA.—B2ZING CHIEFLY REMINISCENCES 
of the days of Warren Hastings, Francia, and Impey. By I. I. Bus- 
rx, Second Edition, Enlarged and Ulustrated.” Post 8vo. Res. 6. 

“The book will be read by all interested in India.”——Army § Navy Magazine. 

“Dr. Busteed’s valuable and entertaining ‘Echoes from Old Calcutta’ has 
arrived at a second edition, revised, enlarged and illustrated with portraits 
and other plates rave or quiint. It isa pleasure to reiterate the warm com-~ 
mendation of this instructive and lively volume which its appearance called 
forth some years since,"—Saturday Review. 

“A series of illustrations which me highly entertaining and inatructive of 
the life and manneigs of Anglo-Indian society a hundred years ago, ,. The 
book from first to Inst has not a dull page in it, and itis a worl of the kind of 
which the value will increase with years,”—Znylishman, 
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CAPT. HAYES’ WORKS ON HORSES. 


ON HORSE BREAKING.—ByY Caprain M. H. Hayesre Numerous Ilus- 
trations by J. 1. Oswatv-Brown. Square. Hs. 16. 

(1) Theory of Morse Breaking. (2) Principles of Mounting. (3) Horse 
Control, (4) Rendering Docile. (5) Giving Good Mouths, (6) Teaching 
to Jump. (7) Mount for the’ First Time, (8) Breaking for Ladies’ Riding, 
(9) Breaking to Tlarness. (10) Faults of Mouth, (11) Nervousness and Im- 
patience, (12) Jibbing, (13) Jumping Faults. (14) Taults in Harness, 
(15) Aggressiveness, (16) Riding and Driving Newly-Broken Moise. (17) 
Stable Vices, 

“One great merit of the book is its simplicitv.”—Jndian Daily News. 

“A work which is entitled to hizh praise at being far and away the best 
reasoned-out one on breaking under a new system we have seen,” —Field, 

"Clearly written,"—Saturduy Review. 

“The best and most instructive book of its class that has appeared for many 
yeara,"— Times of India. 

RIDING: ON THE-FLAT AND ACROSS COUNTRY.—A GUIDE TO 
Praoticat Horsemansnir, By Captain M. II, Hayes, With 70 llus- 
trations by Sruranss and J, HW. Oswatp-Buowy. Third Edition, Revised 
and Enlarged. Rs, 7-8. 


The whole text has been so revised or re-wiitten as to make the wark the 
most petfect in existence, essential to all who wish to attain the art of 
riding correctly, 

“One of the most valuable additions to modern literature on the subject.”— 
Civil and Mititary Gazette, 

“ A very instructive and readable book.”—Sport. 

“This useful and eminently practical book.’—Freeman’s Journal, 


THE POINTS OF THE HORSE.—A FAMILIAR TREATISE ON HQUINE 
Conrormatiny. Describing the points in which the peffection of each 
class of horses eousists, By Captain M. NH, Hayes, Ilustrated by 74 
Reproductions of Photographs and 225 Line Drawings. Sm. 4to, Rs, 82. 


INDIAN RACING REMINISCENCES.—Brine ENTERTAINING NaRRa- 
gives, and Anecdotes of Men, Horses, and Sport. By Captain M, H, 
‘Hayug, Illustrated with 42 Portraits and Engravings. Imp.16mo. Ks, 6: 

“Onptain [ayes has done wisely in publishing these lively sketches of life 
in India, The book is full of racy anecdote.”— Bell's Life, 

“ All sportsman who can appreciate a bool: on racing, written in a chatty 
style and full of anecdote, will like Captain Hayes’ latest work.”—J eld, 

“Many a racing anecdote and many a curious character our readers will 
find in the book, which is very well got up, and embellished with -many 
portraits,"—Bailey's Magazine, 
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VETERINARY NOTES FOR HORSE-OWNERS.—A PoruLaR GUIDE 
to Horse Medicine and Surgery. By Captain M, HT, Tayns. Fourth Edi- 
tion, Enlarged and Revised to the latest Science of the Day., With many 
New Illustrations by J. (1. Oswatp- Baawn, Crown Sv, buckram. Rs, 9, 

The ehief new matter in this dition is—Articles on Contracted Yeels, 

Donkey’s Foot Disease. Forging or, Clichirg, Rheumatic Joint Disease, 

Abscess, Dislocation of te shoulder Jout, Inflammation of the Mouth and 

Tongue, Flatulent Distentiwus of the Sromach, Twist of the Intestines, Relapsing 

Fever, Cane Horse Sickness, [Horse Syphilis, Rabies, Megrims, Staggers, 

Epilepsy, Sunstioke, Poisoning, Castration by the Keraseur, and Merhanism 

of the Foot (in Chapter or Shoeing), ; 

“Of the many popular vereinary books which have come under our notice, 
this is certainly one of the most scientific and reliable, . . . . The de- 
scription of symptoms and the directions for the application of remedies are 
given in perfectly plain terms, which the tyio will find no difficulty in com- 
prehending,”—~ Field, ‘ 

“¢ Simplicity is one of the most commendable features in the book,”—Jilus- 
trated Sporting and Dramatic News, . g = 

+ “Captain Hayes, in the new edition of ‘Veterinary Notes,’ has adled con~ 

sideably to its value, and rendered the book more useful to those non-profes~ 
sional people who may be inclined or compelled to treat their own horses 
when sick or injured.”— Veterinary Journal. 

“We do not think that hoise-owners in general are likely to find a more 
reliable and useful book for guidance in an emergency,.”-—Field, 

TRAINING AND HORSE MANAGEMENT IN INDIA.—By Caprarn M, 
H, Havus, author of “ Veterinary Notes for Llorse-Owners,” “ Riding,” &e, 


Fifth Edition, Crown 8vo, Rs, 6. 
““No better guide could be placed in the hands of cither amateur horseman 
or veterinary surgeon,” — Veterinary Journal. 
“A useful guide in 1egard to horses anywhere, . . . Concise, practical, 
and portable,”"*Saturday Review. 

SOUNDNESS AND AGE OF -HORSES.—A VurTERINARY AND LEGAL 
Gurp« to the Zxamination of Horses for Soundness, By Captain M, I, 
Hayes, a.1.0,v.8, With 100 W)ustrations. Crown 8yo, Ra. 6, 

“Captain Hayes is entitled to much credit for the explicit and sensible 
manner in which he has discussed the many questions—some of them ex~ 
tremely vexed ones—which peitain to soundness and unsounduess in horges,”’ 

Veterinary Journal, 

__ All who have horses to buy, sell, or keep will find plenty to interest them 

in this manual, which is full of illustrations, and still fuller of hints and 

wrinkles.” —Referee, 

“Captain Hayes’ work is evidently the result of much carefal research, and 
the horseman, as well ag the veterinariad, jill find in it much that is interest- 
iug and instructive,”—-Field, 
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THE HORSE-WOMAN.—A Pracridan Gutpe 10 SIpE-SaDDLE RIDING. 
By Mrs, Hayes, and Edited by Captain M. Uo Haves, Illustrated by 48 
Drawings by J. Oswatp-Brown and 4 Photographs, Uniform with 
“Riding: on the Flat and Across Country.” Imp. }6mo. Rs, 7-8, 


“This is the first occasion on which @ practical horseman and a practical 
horsewoman have collaborated in bringing out a book on riding for ladies, 
The result is in every way satisfactory,”— Field. 


“A large amount of sound practical instruction, very judiciously and plea+ 
santly imparted.”—Times, 


“We have seldom come across a brighter book than ‘The Horsewoman."— 
‘Atheneum. 


‘Eminently sensible and practical.”—Daily Chronicle, 


SPORT AND VETERINARY WORKS, 


HIGHLANDS OF CENTRAL INDIA.—Norrs ON THEIR Forests 
and Wild ‘l'ribes, Natural History, and Sports, By Capt. J Fousyrs, 3.8.0, 
New Edition, With Map and Tinted Illustrations, Rs, 7-8, 


CALCUTTA TURF CLUB RULES OF RACING, together with the 
Rules relating to Lotteies, Betting, Defaulters, and the Rules of the 
Calentta Turf Club. Revised May 1892, Authorized Edition, Rs, 2, 


THE RACING CALENDAR, Vou. V, FROM MAY 1892 ro APRIL 1893, 
Raors Past, Published by the Calentta Turf Club, Contints :~Rules 
of Racing, Lotteries, C. T.C., etc., Registered Colours; Licensed Train- 
ers and Jockeys; Assumed Names; List of Horses Aged, Classed and 
Measured by C.T. C. and W. 1, T. C.; Races Run under C. T, C. Rules; 
Performances of Horses; Appendix and Index, Rs. 4, ° 

THE RAGING CALENDAR From ist Aveust 1888 To 30TH APRIL 1889, 

Races Past. 12mo, cloth, Vol, I, Rs, 4. Vol. Il, to April 1890 

Rs. 4, Vol. III, to April 1891, Rs, 4. Vol, IV, to April 1892, Rs, 4. 
Vol. V, to April 1893, Rs, 4, 

CALCUTTA RACING CALENDAR.—PUBLISHED EVERY FORTNIGHT, 
* Annual Subseription Rs. 12. 

THE SPORTSMAN’S MANUAL.—In Quzst oF GAME IN KULLU 
Lahoul, and Ladak to the ‘I'so Morari Laie, with Notes on Shooting it 
Spiti, Bara Bagahal, Chamba, and Kashmir, and a detailed description o 
Sport in more than 100 Nalas, ‘With 9 Maps, By Lt.-Col. R, H. Tyaoxe 
late H. M.’s 98th aud 34th Regiments, Fuap svo, cloth, Rs, 3-8, 
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SEONEE: on, OAMP Lire ON TRE SatedrRa Ranan.—A Tale of 
Indian Adventure, By R. A. Srernpinr, author of “Mammulia, of 
India,” “ Denizens of the Junules,” Llustrated by the author, With a 
Map and an Appendix containing a brief Topographical and Historical 
Account of the District of Seonee in the Central Provinces of India, 
Crown &vo, cloth. Rs, 7. . ‘ ® 
LARGE GAME SHOOTING IN THIBET, THE HIMALAYAS, NortHERN 
any CENTRAL Inota, By Brig.-Generat Auxanpien A. Kixtocn, Con- 
taining Descriptions of the Country and of the various Animals to be 
found; together with extracts from a journal of several years’ standing. 
With 36 Illustrations from photographs and a Map, Third Edition, Re- 
vised and Enlarged. Demy 4to, elegantly bound, Rs, 25, 
“This splendidly illustrated record of sport, the photogravures, especially 
the heads of the various antelopes, are life-like; and the letter-piess is very 
pleasant reading.”—Graphic. 


Sa 
“ ‘The book is capitally got up, the type is better than in former editions, and 
the excellent photozravures give an exceptional value to the work.”—Asian, 


DENIZENS OF THE JUNGLES.—A SERres or SKETCHES or WILD 
Animas, illustrating their form and natural attitude. With Letter-press 
Description of each Plate, By R. A. STERNDALU, FRG, F.ZeS, 
author of “Natural History of the Mammalia of India,” “ Seonee,” &eo, 
Oblong folio, Rs, 10. 

I, “Denizens of the Jungles"— , VII. “A Race for Life’—Blue Bull 


Aborigines—Deer—Monkeys. and Wild Dogs, 
I. “On the Watch"—'Tiger, VII. “Meaning Mischief "—The 
II, “Not so Fast Asleep as he Gaur—Indian Bison, 
Looks "—Panther—-Monkeys. IX. “More than His Match”— 
IV. “Waiting for Father "—Black Buffalo and Khinoceros, 
Bears of the Plains, X. “ A Critical Moment ”—Spotted 
V, “Rival Monarehs”’—Tiger and Deer and Leopard, 
Elephant. XI, “ Hard Hit”—The Sambur, 
VI. “Hors de Combat ?—Indian | XII, “Mountain Monarchs”—Marco 
Wild Boar and Tiger. Polo’s Sheep. 


REMINISCENCES OF TWENTY YEARS’ PIG-STICKING IN BENGAL, 
By Raouz, Ilustrated with 6 Portraits. Crown 8vo, cloth gilt, 
Rs, 6-12. 

HORSE BREEDING AND REARING IN INDIA.— Wir Norzes ov 
‘Trarning for the Flat and Across Country, and on Purchase, Breaking in 
and General Management, By Major Joun Hurry, 3.8.0, F.2.8, 
Crown 8yo, cloth. Rs, 3-8. . 
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INDIAN HORSE NOTES.—AN EPITOME oF USEFUL INFORMATION 
arranged for ready refeience on Jmergencies, and specially adapted for 
Officers and Mofussil Residents. All Technical Terms explained and 
Simplest” Remedies selected. By Major C » author of “Indian 
Notes about Dogs.” Third Edition, Revised and considerably Ea- 
larged. Feap, 8vo, cloth, Rs, 2. i 

DOGS FOR HOT CLIMATES.—A GUIDE FoR RESIDENTS IN 
Counterns as to suitable Breeds, their Respective Uses, flatter 
and Doctoring. By Vexo Swaw and Captain M, H, Iayas, With 
Illustrations. [In the Press, 

HOW TO CHOOSE A DOG, aND HOW TO SELECY A Puppy, together 
with afew notes upon the peculiarities and characteristics of each Mreed 
By Vero Suaw, author of ‘'The Illustiated Book of the Dog,” late 
Kennel Editor of the “ Field,” m? 

This small book contains the iesult of many years’ careful study of all 
breeds of Dogs, and condenses into a small compass a veiy large amount of 
information of a kind that has never yet been presented to the public. Toity- 
five different Breeds of Dogs are described; the compressed details as ‘to 
description, use, weights at various ages, etc, being given in two pages for 
each Breed. 

GUIDE TO EXAMINATION OF HORSES, ror SounpDNESS FOR Srv- 
pints & Beoinners, Ly Moony, ru.c.y.s., Army Vety. Dept., Vety: 
Officer, Remount Depét, Calcutta. Feap. 8vo, Limp cloth, : : 

RIDING FOR LADIES, WITH HINTS ON THE STABLE.—A 4 
Horse Book. By Nrs. Powser O'Donocrux, With 73 Ginatraciae we 
A, Cuanrrny Conboup. Elegantly printed and bound, Imp. 16mo. 
gilt. Ts, 7-8, : 

INDIAN NOTES ABOUT DOGS.—Tuurrr DiszasEs AND TRE 
By Major C———. Fowth Edition. Feap, 8vo, cloth, Re, tee 

ANGLING ON THE KUMAUN LAKES,—Wirn a Map or tHe Kumaon 
Lax Country and Plan of each Lake. By Depy. Surgeon- | 
W. Wanker, Crown 8vo, cloth. Rs, 4 : sf EN 

“Written with all the tenderness and attention to detail which characterise 
the followers of the gentle art.”-—Hoyes’ Sporting News, 

USEFUL HINTS TO YOUNG SHIKARIS ON THE GUN AND — 
“By * Tan Lirrns Oxup Bran.” Reprinted from Asian, wee 
THE ARMS ACT (XI OF 1878),—Wit ALL THE Notions or THE Gov- 
nrement oF Inpra, the Bengal, North-Western Provinces and Punjab 
Governments, and High Court Decisions and Rulings, By W. Hawxrns 
Second Edition, §vo, cloth, Rs. 7-8, ‘ 

LO RULES.— RULES oF THE OaLcurra PoLo CLUB and of ti i 
#0 Polo Association, with the Anticle on Polo by © An Old Hand,” proeaeve 

from Hayes’ Sporting News. ¥Foap. 8vo, Re, 1. 
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THE POLO CALENDAR, 1892-938.,-COMPILED BY THE INDIAN PoLo 
Assoctation, Vol. I. Contents: Committee of Stewards, Rules for the 
Regulation of-Tournaments, &e.—Rules_of the Game—Station Polo— 
List of Members—List of Existing Polo Ponies, names and description, 
with Alphabetical List—Reemds of Tounaments, 1892-98—Previous 
Winners, Feap. 8vo, cloth. Re, 1-8 

RuiEs or Potro,—From the Polo Calendar, As, 8 “ 


LAWS OF FOOTBALL (ASSOCIATION).—Containing the Law of the 
Game-—Definition of ‘erms—lIlints to Referees, For Pocket. As, 4, 





MEDICINE, HYGIENE, mo. 


AIDS TO PRACTICAL HYGIENE.—By J. 0. BATTERSBY, BA. MLB, 
z.cn,, Univ. Dublin. Feap, 8vo, cloth, Rs, 2, 

“ A valuable handbook to the la#man intet ested in sanitation,"—Jforning Post, 
“To the busy practitioner of the medical student it will serve the purposes 
of a correct and intelligent guidé.”— Medical Record, 

HINTS FOR THE MANAGEMENT AND MEDICAL TREATMENT OF 
QuitpreN in Invra. By Enwarp A. Brrow, m.p., Surgeon-Major, 
Bengal Establishment. Second dition, Revised, Being the Wighth 
Edition of “ Goodeve’s Hints for the Management of Children in India,” 

[New Edition in the Press. 
The Medical Times and Gazette, in an article upon this work and Moore’s 
“ Bamily Medicine for India,” says:— The two works before na are in them- 
selves probably about the best examples of medical works writen for non- 
rofessional readers, The style of each is simple, and as free as possible 
rom technical expressions, ‘The modes of treatment recommended are 
generally those most likely to yield good resnits in the hands of laymen; 
and throughont each volume the important faet is Hae constantly before the 
mind of the reader, that the volume he is using is but a poor substitute for 
ersonal professional advice, for which it must be discarded whenever there 
is the opportuncty.” 2 


QUERIES AT A MESS TABLE.—WHAT SHALL Wi Wat? WitaT sHALL 
wE Drink? By Surg.-Maj, Josnua Dux. Feap, 8yo, cloth, gilt. Rs. 2-4, 

BANTING IN INDIA.—WitH some Remarks on Dier anp THInas 
in General. By Surg.-Maj. Josttua Dux, Third Edition, Cloth, Re, 128, 

OUTLINES OF MEDICAL JURISPRUDENCE FOR INDIA.—By J.D. B, 
GRIBBLE, M,c.1, (Retired), and Parrrox Hint, Mp, F.n,0,8.0, ‘Third 
Edition, Revised, Hnlarged, and Annotated, Demy 8vo, Kis, 6-8, 


RUDIMENTS OF SANITATION.—For Inpran Sonoors. By Parrror 
Hua, .p, Second Edition, 12mo, cloth, Re. 1-4, 


THE TEETH.—THEr STRUCrURE, DisEasz, AND PRESERVATION. 
With some Notes on Conservative and Prosthetic Dentistry, Nine Plates, 
By Jos, Minuur, 1.0.8., 2.0.8, K, -Spcond Edition. 8vo, cloth, Rs, 2-8, * 
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THE BABY.—NoOTES ON ‘ras FRepInc, REARING AND DISEASES OF 
Ispants, By S. 0, Moszs, Licentiate of the Royal College of Physicians 
Edinburgh, &. Feap. 8vo, cloth, Rs, 2. ° , 


Wy LEPER FRIENDS.—AN ACCOUNT OF PERSONAL WORK aMonGe 
Leenns, and their daily life in India. By Mrs. Waves, With Ilnstra- 
* tions from Photographs,and a Chapter on Leprosy by Dr. G, G. Mao- 
Larun. Imp, squue 82m0, Rs, 2-8, 
©The author pictures a very sad phase of himnan misery by relating the 
story ot the inner life of sufferers whom she has known,”—Coik Constitution. 
Tt is impossible to read Mis, Hayes’ bool without feeling the keenest sym- 
athy with ber in her brave and onerous work, aud it cannot fail to result in 
a considerable return for the advantage of the lepers. Mrs, Hayes writes 
well and vividly, and thee is a note of thorough sincerity in all she says that 
Jends an addjtional charm to the work, , ; .  ,There are several 
illustrations in the hook, reproduced from photog: aphs of lepers,’— Home News 
“On the whole, Mrs, (ayes has written her book ii a very sympathiaing 
*spirit."—ZIndian Daily News, 


HYGIENE OF WATER AND WATER SUPPLIES.—By Patri 
M.D,, Leeturer on Hygiene, Hyderabad Med. School. 8vo, aigthe ae 


CHOLERA EPIDEMIC IN KASHMIR, 1892.—By A. M. 
L.R,0.8., ’rincipal Medical Officer in Kashmir. Wath Map and Tables. 


4to, sewed, Re, 1. 


A RECORD OF THREE YEARS’ WORK OF THE NATIONAL ASSO- 
oration for Supplying Female Medicnl Aid to the Women of India, 
August 1885 to August 1888 By If, . raz Countuss or Durrisin, 


Crown 8vo, Re. 1. 


THE NATIONAL ASSOCIATION FOR SUPPLYING FEMALE MEDI- 
oa Arp to the Women of India. By H. J. aa Countiss of Durranix 
Reminted from the Asiatic Quarterly Review, by permission. As, & : 


THE INDIAN MEDICAL SERVICE.—A. GUIDE FOR INTENDED OANDI- 
pares for Commissions and for the Jumor Officers of the Service. By 
Wintiam Wns, 1.2., Surgeon, Bengal Army, late Agency Suryeon at 
the Court of Bikanir, Superintendent of Dispensaries, Jails, and Vaccina- 
tion in the Bikanir State, and for some time Guardian to I, H. the Maha- 
rajah. Crown 8vo, Rs. 4 

« We recommend the book to all who think of competing for admission i 

the Indian Medical Service?’—Lancet. « poe gree 

THE CARLSBAD TREATMENT FOR TROPICAL AILMENTS, 4np How 

ro oakRY rr our in Inpra. By Surgn.-Caprain L, ‘aunwron Younc. 
Ex, feap. 8vo. , L’n the Presa, 


. 
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PERSONAL AND DOMESTIC HYGIENE ror tam ScHooL AND Hom, 
being a Text-book on Elementary Physiology, Ilygiene, Lome Nursing, 
and First Aid to the Injured; for Senior Schools ard Family Reference. 
By Mrs, anoup Henpiuy. Medallist National Health Society, Eng-~ 
land, 36 Jllustrations. Ex. feap. 8vo. Rs, 2-8. 

“We are decidedly of opinion that it is the most practical and usefat 
bool: of its kind which has been published in India. Wo trust it will gain 
a lage circulation in the schools and homes of India.”—Jndian Mledioal 
Gazelte. * 

‘ “We can recommend this volume without hesitation. In the absence 
of the doctor one might obtain hints from any page of it on [ygiene, Nursing, 
Accidents and Emergencies, So far as we can see nothing is omitted, and every 
direction is give in simple intelligible language,” — Statesman, Fe 

‘AGUE; OR, INTERMITTENT FEVER.—By M. D. O’Oonnzn, M.D. 

8vo, sewed. Rs. 2. . 

THE LANDMARKS OF SNAKE-POISON LITERATURE.—Being a 
Review of the more important Researches into the Nagure of Suake-Poigons, 
By Vixounr Rionarns, ¥.,c.8, Ep., &e., Civil Medical Officer of 
Goalundo, Bengal. Rs, 2-8. : P 

‘MALARIA; 17g CAUSE AND Errrcrs; MALARIA AND THE SPLEnN; 
Injuries of the Spleen; An Analysis of 39 cases. By I. G. RusseLt, 1.3, 
B.5.0, 8vo, cloth. Rs, 8 : 


MEDICAL JURISPRUDENCE FOR INDIA.—By J. B. Lyon, 7.0.8', F.G 





Brigade-Surgeon, Professor of Medical Juisprudence, Grant Medical . 


College, Bombay. ‘The Legal Matter revised by J. D. Invuranrry, Bars 
at-law. Second Edition, Illustrated. 8vo, Rs. 16. 


INDIAN MEDICAL GAZETTE.—Published Monthly. Subscription 
' ‘Ra, 18 yearly. ; 


DOMESTIC BOOKS. 





THE INDIAN COOKERY BOOK.—A PraciicaL HanpBoox 0 om 


Krréten rn Inpra, adapted to the Thies Piesidencies, Containing Original 
and Approved Recipes in every department of Indian Cookery; Regipes 
for Summer Beverages and aerate Liqueurs; Medicinal and other 
Recipes; together with a variety of things worth knowing, By a Thirty- 
five Years’ lesident. Rs. 3. : ie ad Thirty 
FIRMINGER’S MANUAL OF GARDENING FOR INDIA,—A. New Edi- 
ton (the fourth) thoroughly Revised and KRe-written, With many Illus. 
trations. By H, Sv. J. Jackson. Imp. 16mo, cloth, gilt, Rs, 10. ° 


POULTRY-KEEPING IN INDIA.—A SimeLe AND Practi@aL Boog 
on their care and treatment, their varions breeds, and the méans of 
rendering them profitable. By Isa Twuub, author of “ Cow-Keeping in 
India.” “With Illustrations. [in the Prees. 
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COW-KEEPING IN INDIA.—A SIMPLE AND PRacricaL Boox on their 
care and treatment, their various breeds, and the means of rendering 
them profitable. By Isa Tween. With 37 Illustrations of the various 
Breeds, &c. Crown 8y0, cloth, gilt, Rs, 4-8, 

“A most useful contribution to a very important subject, and we can 
strongly recommend it.”——Andras Mail, 

* A yaluable contribution to Agricultural Literature in the East.”"— Ceylon 


Observer. . 


ENGLISH ETIQUETTE FOR INDIAN GENTLEMEN.—By W. Treco 
Wns, Bengal Iducational Department. Second Edition. Feap. sve, 
cloth, Re. 1-45 paper, Re. 1. 

The book comprises chapters on General Conduct, Calla, Dining-ont, Levees, 
Balls, Garden-parties, Railway-travelling, &c, It also contains a chapter on 
Letter-writing, proper Modes of Address, &c,, together with hints on how to 
draw up Applications for Appointments, with Examples, 


PERSONAL AND DOMESTIC HYGIENE ror tHE ScHOOL anD Home; 
being: a Text-book on Elementary Physiology, Hygiene, Home Nursing, 
and First Aid to the Injured; for Senior Schools and Family Reference, 
By Mrs, Haroup Hunpiuy. Ex, fcap. 8vo. Rs, 2-8. 


THE AMATEUR GARDENER IN THE HILLS.— With a few Hints on 
Fowls, Pigeons, and Rabbits. By an Amateur, Second Edition, Revised 
and Iinlaiged. [Je the Press, 


FLOWERS AND GARDENS IN INDIA.—A MANUAL FOR BrGinNERs. 

By Mus, 2. Temrie-Wnicsr., Re, 1. 

vou! A most useful little book which we cannot too strongly recommend, 
We can recommend it to our readers with the utmost confidence, as being not 
only instructive, but extremely interesting, and written in a delightfully easy, 
chatty strain,"—Civil and Military Gazette, 

“Very practical throughout. ‘There could not be better advice than this, 
and the way it is given shows the euthusiasm of Mrs, Temple-Wright.” 
—Pionee. 

It is written in a light conversational style, and it imparts instruction 
very clearly.”"—The Englishman. 


HINTS FOR THE MANAGEMENT AND MEDICAL TREATMENT OF 
Cuitpren in Inpta. By Epwarp A. Brrou, M.D,, Suigeon~Major, Bengal 
Establishment. Second Edition, Revised. Being the Ninth Rdition of 
*‘ Goodeve’s Hints for the Management of Children in India.” 


QUERIES AT A MESS TABLE,—W2at sHaLL WH HAT? WHat sHALt 
wE Drinx.? By Surg.-Maj, Josua Duxs, Feap. 8vo, cloth, gilt, Rs, 2-4, 
THE MEM-SAHIB’S BOOK OF CAKES, BISCUITS, nro.— With Remarks 
on Ovens, & Hindustani Vocabulary, Weights & Measures. [Jn the Press, 
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INCE’S KASHMIR HANDBOOK.—A. GUIDE For Visrrors.: Re-Written 
and much Knlarged by JosHua Duxh, Surg.-Lt.-Col,, Bengal Medical 
Service, formerly Civil Surgeon, Gilgit and Stinagar. Feap. 8yo, cloth, 
Maps in eloth case. With Appendix contaiping the Jhelum Valley Road. 
Ra, 6-8, . ' 

The Curgr Contents are:—An Account of the Province of Kashmir, its 
Rives, Lukes, Mountaiits, Vales, Passes, Inhabitants—Srinagar—Aits and 
Manufactues, Antiquities, ete.—Requisites for the Journey—Cost—OMcial 
Notification to I'ravelless—Useful Hints—Roules, Gujrat and Pir Panjal—— 
Jhelum, Tangiot and Kotli Poonch—Rawal Pind: and Mutrree—The New 
Road—Husan Abbal, Abbottabad, the Jhelum—The Kishengunga Valley— 
Eastern Portion of Kashmir—Leh—Western Portion of Kashmir—Woolar 
Lake—Gulmaig—Lolab Valley, Ladak—Panghkong Lake—Gilgit—Astor— 
Skardao—The Tilaib Valley, &e., and the following -- 

Mars:—(1) Jammu and Kashmir with adjoining countries, (2) Map showing 
Routes to Skardu, etc. (8) Map showing Leh to HimiseMonastery, Salt Lake 
Valley, Pangkong Lake, Kamri Pass, Burail Pass. (4) Astor and Gilgit with 
surrounding country. Z'ke Ifaps are jinely executed by the Survey of India Dept. 
RAWAL PINDI TO SRINAGAR.—A, DETAILED AccouNT oF THE NEw 

Jhelum Valley Road; together with a Brief Note of five other Rontes 
leading into the Valley, Being an Appendix to Ince’s Handbook to 

p Kashmir, Re, 1-8, 

FROM SIMLA TO SHIPKI IN CHINESE THIBET.—An Itinerary of the 
Roads and various minor Routes, with a few Ilints to ‘Travellers, and 
Sketch Map, By Major W. F. Gorpon-Forsus, Rifle Brigade, Fap, 
8vo, clath, Rs, 2, 

Iringrantes—Simla to Shipki, ‘Charling’ Pass, ‘Sarahan to Narkunda’ 
Forest Road, Simla to the ‘Chor,’ Pooi to Dankar, Chini to Landour, and the 
* Shalle,’ ¢ 
LIST OF ROUTES IN JAMMU AND KASHMIR.—A Tabulated desorip. 

tion of over Eighty Routes shewing distance marches, natural character. 
istics, altitudes, nature of supplies, transport, ete. By Major-General 
Marquis nz Boursst, 

HANDBOOK FOR VISITORS TO AGRA AND ITS NEIGHBOURHOOD. 
By H.G. Kuunn, os, Fifth Edition, Revised. Maps, Plans, &c. Feap, 
8vo, cloth, Ra, 2-8, 

A HANDBOOK FOR VISITORS TO DELHI AND ITS NEIGHBOUR- 
ees By H. G, Keuns, os, Third Editlon, Maps. Feap., 8yo, cloth, 

8, 2-8, 

A HANDBOOK TO ALLAHABAD, CAWNPORE, LUCKNOW AND 
Benanus, By I. G, Kuuny, Second Edition, Kevised, 

[Zn preparation, 
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HILLS BEYOND SIMLA.— TuR¥z Montus’ TouR FRom Sinus, 
through Bussahir, Kanowar, and Spiti to Lahoul. (‘En the Footsteps of 
the Few.”) By Mrs, J, C. Munray-Aynatey, Crown 8vo, cloth, Rs, 3. 

THACKER’S GUIDE TO DARJEELING.—With two Maps. Feap. 8vo, 
sewed, Rs, 2, 

THE 4-ANNA RAILWAY ‘GUIDE.—With Maps. Published Monthly. 
As, 4, 

THACKER’S GUIDE TO CALCUTTA.—WitH CHAPTERS ON Its By. 
PATHS, etc,, aud a chapter on the Government of India, and Maps of the 
European Residence Portion and Official and Business Portion of the 
City, Foap. 8yo, cloth, Ks, 8, 

CALCUTTA TO LIVERPOOL, BY CHINA, JAPAN, AND AMERICA, IN 
1877. By Lieut.~General Sir Hunry-Norman, Second Edition, Feap, 
8vo, cloth. Rs, 2-8, 

GUIDE TO MASURI, LANDAUR, DEHRA DUN, AND THE HILLS 
ynortu or Dera; including Routes to the Snows and other places of 
note; with Chapter on Garhwa (Tehri), Hardwar, Rurki, and Chakrata, 
By Joan Nortuam, &s, 2-8, 

THE SPORTSMAN’S MANUAL.—IN Quest oF Gamu in Kui 
Lahou), and Ladak to the Tso Moyari Lake, with Notes on Shooting in 
Spiti, Bara Bagabal, Chamba, and Kashmir, and a detailed description of 
Sport in more than 100 Nalas, With nine Maps, By it.-Col, R. H. 
Tyacky, late H. M.’s 98th & 84th Regts. Fecap. 8vo, cloth, Rs, 8-8. 

FROM THE CITY OF PALACES TO ULTIMA THULE.—With a Map 
of Iceland, Icelandic Vocabulary, Money Tables, &c, By H. K. Gorpon, 
Crown 8yo, sewed. Re, 1, 


THACKER’S INDIAN DIRECTORIES AND MAPS, 

MAP OF THE CIVIL DIVISIONS OF INDIA.—Including Governments, 
Divisions and Districts, Political Agencies, and Native States; also the 
Cities and Towns with 10,000 Inhabitants and upwards, Coloured, 
20 in.x86 in, Folded, Re. 1. On linen, Rs. 2. 

CALCUTTA.—PLANS OF THE OFFICIAL AND BUSINESS PoRTION, with 
houses numbered, and Index of Government Offices and Houses of Business 
on the Map. Plan of the Residence portion of Caloutta with houses num- 
pered so that their position may easily be found, Two maps in pocket 
case) Thea maps areonalargescale, As, 12, 


menarche, 


THACKER, SPINK AND CO.,, CALCUTTA, 


Natural History, Botany, ele. Pal 

+> 

1894.—THACKER’S INDIAN DIRECTORY.—Official, Legal, Hduca- 
tional, Professional, and Commercial Directories of the whole of India, 
General Information; Holidays, &c.; Stamp Duties, Customs Tariff, 
Tonnage Schedules; Post Offices in India, forming Gazetteer; List of 
Governors-General and Administrators of India from beginning of British 
Rule; Orders of the Star of India; Indian Empire, cc, ; Warrant of Pre 
eedence, ‘Table of Salutes, &e.; The Civil Service of India; An Army 
List of the Three Piesidencies; A Railway Directory; A Newspaper and 
Periodical Directory; A Conveyance Directory; Tea, Indigo, Silk, and 
Coffee Concerns; List of Clubs in India; Alphabetical List of Residents, 
In thick Royal Qctavo, With a Railway Map of India. A Map of the 
Official and Business portion of Calcutta and a Map of the European Resi- 
dence portion of Calcutta. Rs. 20., 


A COMPLETE LIST OF INDIAN AND CEYLON TEA GARDENS, In- 
digo Concerns, Sille Filatures, Sugar Factories, Cinchona Concerns, and 
Coffee Estates, With their Capital, Directors, Proprietors, Agents 
Managers, Assistants, &c., and their Factory Marks by which the Cheats 
may be identified in the Market, [1894.] Rs. 8. 

THACKER’S MAP OF INDIA, witH Inser -PuystcaL Maps, SKETOH 
Puans of Calcutta, Bombay, and Madras. Tdited by J, G, Barrnono~ 
muw. Corrected to present date. With Railways, Political Changes, 
and an Index of 10,000 Names, being every place mentioned in “ Hunter's 
Imperial Gazetteer.” 


“ An excellent map,"—~-Glasgow Herald, 

“This is a really splendid map of India, produced with the greatest skill 
and care.”—Ariny and Navy Gazette. 

“For compactness and completeness of information few works suipassing or 
approaching if have been seen in cartography,”—Scolsman. 











NATURAL HISTORY, BOTANY, zo. 


THE FUTURE OF THE DATE PALM IN INDIA (Paawrx Dacty- 
riprers). By E, Bowayra, mp. Brigade-Surgeon, Indian Medical 
Department. Crown 8vo, cloth. Rs, 2-8, 


GAME, SHORE, AND WATER BIRDS OF INDIA.—By Con. A. Lz 
aaa RE, A vade mecum for Sportsmen, With 12] Illustrations. 
8vo. Rs, 10, 
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HANDBOOK TO THE FERNS OF INDIA, CEYLON, AND THE MALAY 
Pryinsuta, By Colonel 2. H. Beppome, author of the ‘Ferns of 
British India.” With 800 Tilustrations by the author. Imp, 16mo. Rs, 10, 

“A most valuable work of reference,”—Garden. 

“Tt is the first special book of pottable size and moderate price which has 
been devoted to Indian Ferns, and is in every way deserving.” —Nature, 
SUPPLEMENT TO THE FERNS OF BRITISH INDIA, CEYLon AND THE 

Mauay Peninsuua, containing Ferns which heave been discovered since 
the publication of the “ Handbook to the Ferns of British India,” &e, 
By Col. R. H, Beppomr, F148, Crown 8vo, sewed, Rs, 2-12, 


GOLD, COPPER, AND LEAD IN CHOTA-NAGPORE.—Compiurp py 
W. Erne, p.se., Director of the Geological Survey of India, and T, A, 
Porr, Deputy Superintendent, Survey of India, With Map showing the 
Geological Formation and the Arcas taken up by the various Prospecting 
and Mining Companies. Crown 8vo, cloth. Rs, 5, 


ON INDIGO MANUFACTURE.—A PRACTICAL AND THEORETICAL GUIDE 
to the Production of the Dye. With numerous Illustrative Experiments, 
By J. Bertoars Ler, 1.4., 7.6.8. Crown 8vo, cloth. Rs. 4, 

“The book is thoroughly practical, and is as free from technicalities as such 
a work can well be, and 1t gives as much information as could well be imparted 
in so small a compass.”—Jndian Daily News, 

“Tnstructive and useful alike to planter and proprietor . . . A ver 
clear and undoubtedly valuable treatise for the use of practical planters, an 
one which every planter would do well to have always at hand during his 
manufacturing season, For the rest, a planter has only to open the book for 
it to commend itself to him,”—Pioneer, 


MANUAL OF AGRICULTURE FOR INDIA.—By Linu» FREDERICK 
Pogson. Illustrated. Crown 8vo, cloth, gilt, Rs. 5. 


THE CULTURE AND MANUFACTURE OF INDIGO.—With a De- 
scription of a Planter’s Life and Resources. By Warren Macnacan 
Rerp. Crown 8yo. With 19 Full-page Hlustrations. Rs, 5, 

“Tt igs proposed in the following Sketches of Indigo Life in Tirhoot and 
Lower Bengal to give those who have never witnessed the manufacture of 
Indigo, or seen an Indigo Factory in this country, qn idea of how the finished 
markerable article is produced: together with other phases and incidents of an 
Indigo Plantev’s life, such as may be interesting and amusing to friends at 
home."—Jntroduotion. 


ROXBURGH’S FLORA INDICA; or, Duscrirrion or INDIAN PLANTS, 
* Reprinted litteratim from Cary’s Edition, 8vo, cloth. Rs. 5, 


y 
d 
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A NATURAL HISTORY OF THE MAMMALIA OF INDIA, BURMAH 
Ann CrrLon, By R. A. SrmunpaLe, RG, F285, Se, author of 
“Seonee,” “The Denizens of the Jungle.” With 170 Illustrations by 
the author and others. Imp.16mo. Re. 10. 

“The very model of whatea popular natural history should be, me Knowladg a. 
“'The book will, no doubt, be specially useful to the sportsman, and, indeed, 
has been extended so as to include all territories likely to be reached by the 


sportsman from India."~-Zhe Times. 


A TEA PLANTERS LIFE IN ASSAM.—By Guzoraz M. BARKER, 
With 76 Illustrations by the author. Crown 8vo, Rs. 6-8, 


“Mr, Barker has supplied us with a very good and readable description 
accompanied by numerous illustrations drawn by himself, What may be called 
the business parts of the book are of most value,”— Contemporary Iteview, 


“ Cheery, well-written little book.’ —~Graphic. 
“A very interesting and amusing book, artistically illustrated from sketches 


drawn by the author.”—Mark Lane Eupress. e 

A TEXT-BOOK OF INDIAN BOTANY: MorprHoLoGican, PHYSIOLOGI- 
car, ard Systemaric, By W, H. Greaa, B..s., Lecturer on Botany at 
the Hugli Government College. Profusely Illustrated. Crown 8vo. Rs. 6. 


THE INLAND EMIGRATION ACT, aS AMENDED By Act VII or 1893, 
The Health Act; Sanitation of Emigrants; The Artificer’s Act; Land 
Rules of Assam, ete. Crown 8vo, cloth. Rs. 2. 


; ENGINEERING, SURVEYING, sro. 


STATISTICS OF HYDRAULIC WORKS, AND HYDROLOGY or Ena- 
LAND, Canapa, Eoyps, anp Inpra, Collected and reduced by Lowza 


D’A, Jaoxson, ot. Royal 8vo. Rs, 10, 


PERMANENT WAY POCKET-BOOK.—OontTAINING CompLErn For- 
muL&# for Laying Points, Crossings, Cross-over Roads, Through Roads, 
Diversions, Curves, ete., suitable for any Gauge. With Illustrations, By 
T. W. Jonus, Pocket-Book Form, cloth. Ia, 8, 


A HANDBOOK OF PRACTICAL SURVEYING FOR INDIA,—TIllus- 
trated with Plans, Diagrams, ete, Fourth Edition, Revised. By F. W, 
Kewuy, late of the Indian Survey, With 24 Plates, 8vo. Res, 8 
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IRRIGATED INDIA.—Aw Ausrrattan Vinw oF INDIA AND OEYLON, 
their Inigation and Agriculture. By the Hon. ALFreD Draxrn, s.3a., 
formerly *Chief Secretary and Minister of Water-Supply of Victoria, 
Australia, With a Map. 8vo, cloth, Rs. 7-8. 

Conrants :—Introduction—India and Australia—The British in India—The 
Native Population—Physical and Political Divisions—Ceylon—M adras—Lower 
Bengal—Bombay—The Independent States—T'he Noith-West Provinces and 
the Punjab—The Agriculture of India ~Indian Wheat and Austialian Trade 
—lrrigation Generally—The Kaveri Scheme~Ekruk and _Khadahvasla— 
Powai, Vehar and Tansa—The Ganges Canal Systemh—The Bari Doab Canal 
— The Sirhind Cana!—Indian Ivrigation. 

Aprenpicts :—Irrigation in Ceylon ~Itrigation in Madras—Madras Com- 
pany’s Canal—Irrigation in Bombay—I[nization in Lower Bengal—lrrigation 
in the,North- West Provinces—Irrigation in the Punjab. 

“T think that T may again with profit .efer to Mr. Deakin’s Book on Irrigat- 
ed India, the perusal of which I am glad to have this oppor tunity of reeommend- 
ing to the attention of those who are interested in the welfare of this country,” 
—C. W. Odling, u.¥., in a Lecture on Irrigation Canals, delivered at Sibpur, 

*¢We approaches Infian problems with an Australian freshness of view and 
frankness of comment that are often singularly suggestive.”— Times, 

“Contains a masterly account of the great gift of the English to India— 
the irrigation works,”—Manchester Guardian. 

“Tt is the work of an observer of no ordinary capacity and fitness for the 

work of observing and describing,.”—Scotsman. . 


AN EXPLANATION OF QUADRUPLEX TELEGRAPHY.— With 12 
Diagrams. By Bun, J. Srow, Telegraph Master. Foup, 4to, Rs, 2, 


AN EXPLANATION ON DUPLEX, QUADRUPLEX, OPEN AND TRANS- 
LATION Working AND OTHiR Crecuisrs —Testing of Currents, Batteries, 
Instruments, Earths, and Line, with the Tangent Gatvanometer, With 
12 Plates. By E, H. Nurainnorr, Telegraph Master. Crown 8vo, 
sewed, Rs, 2. . 

MANUAL OF SURVEYING FOR INDIA.—DETAILING THE MODE or 
opetations on the Trigonometiical, Topogiaphical, and Revenue Surveys 
of India. By Col. H. L. ‘Titurntter and Lient.-Col, IL, Saryre, Third 
Edition, Revised and Enlarged. Royal 8vo, cloth, Rs. 12, 

COLEBROOKE’S TRANSLATION OF THE LILAVATI.—With Notes. 
By Waray Cuanpra Bannugt, .4., BL. 8vo, clotli, Rs, 4, 

This edition includes the Toxt in Sanskrit, The Lilavati is a standard 
work on Hindu mathematics written by Bhifskaréchdrya, a celebrated mathe- 
malician of the twelfth century, 

RAILWAY CURVES.—Practical Hints on Setting out Curves, with a 
‘Table of ‘fangents for a 1° Curve for all angles from 2° to 136° increasing’ 

+ by minutes: and other useful Tables. With a Working Plan and Section 
of Tivo miles of Railway. By A.G. Warson, Assistant Engineer, 
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A HANDBOOK OF PHOTOGRAPHY.—WRriTTEN ESPECIALLY FOR 
Inpia. By GEoraE Ewine, Honorary Treasurer of the. Photographic 
Society of India. » [In the Press. 


THE PHOTOGRAPHER'S POCKET-BOOK.—A Compilation of all In-' 
formation regarding Photography in asmall handy form, [Jn the Press.’ 


THE JOURNAL OF* THE PHOTOGRAPHIC SOCIETY.—Published 
Monthly, With Illustrations, Subscription Rs, 6 vearly, 





MILITARY WORKS. 


THE RECONNOITRER’S GUIDE AND FIELD BOOK.—ADAPTED FOR 
InprA, By Major M. J. Kine-Ilanman, BS.c. Second Edition, Re- 
vised and Enlarged, Inroan. Rs. 4, 

Té contains all that is required for the guidance of the Military Recon- 
noitrer in India: it can be used as an ordinary Pocket Note Book, or as & 
Field Message Book ; the pages are ruled as a Field Book, and in seotions, for 
written description or sketch. 

The book has been highly approved by Lord Roberts, who, regards it as a 
most valuable and practical composition. 

“To Officers sorving in India the Guide will be invaluable."—Broad Arrow, 

“Te appears to contain all that is absolutely required by the Military 
Reconnoitrer in India, and will thus dispense with many bulky worka. In fact 
it contains jyst what is wanted and nothing not likely to be wanted.’—Naval 
and Military Gazette, 

“Tt has been found invaluable to many a Staff Officer and Commandant of 
a Regiment, as well as of the greatest possible assistance to officers studying 
for the Garrison Course Examination, The book will go into the breast-pocket: 
of areguiation Khaki jacket, and can thorofore always fulfil the office of a vade 
mecum."— Madras Mail. 


t 


INDIAN MOUNTED VOLUNTEERS’ GUIDE to Hquirarion AND THE 
Trarninc or Horsus, Compiled from Regulations. By Troop Sergeant 
Major J. P. Burcn, Re, 1, 


THE QUARTERMASTER'S ALMANAC—A Diary or ran Duzms, 
with other information. By Lieut. Harrinaron Busi. 8vo. Re, 1-8, 
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LETTERS ON TACTICS AND ORGANIZATION.—By Carr. F. N. 
Maun, nn, (Papers reprinted from the Pioneer and, Civil and Mili- 
tary Gazetie,) Crown 8vo, cloth. Rs. 5, 

“The author displays considerable knowledge of the subjects with which he 


deals, and has evidently thought much on them, His views me broad and 
advanced.” — Every soldier should read this book.” Atheneum, 


“Qn the whole, Captain Maude may be most warmly congratulated upon 
the produation of a book, of which, disagreeing as-we do with some of his 
conclusions, we are glad to speak, as it deserves, in terms of the most un- 
stinted and ungrudging praise."—- Whitehall Review. 


THE TRAINING AND MANAGEMENT OF CHARGERS.—By G. W. 
Kike, Lieut, Ghazipur Light Horse, Cloth, Re. 1-8. 


THE INVASION AND DEFENCE OF ENGLAND.—By Oapr. F. N, 
Maups Ru, Crown 8vo, cloth. Me, 1-8. 

“This little book only deals with the case of possible invasion by France, 
but it is one of the best we have read on the subject, and will well repay per-~ 
usal,”—Allen’s Indian Mail, 

His little book is a useful and interesting contribution to the invasion of 
England question; it contains a good deal of information, and, without being 
written in an alarmist style, exposes very clearly the danger in which Lngland 
stands.” —Zinglishman, 

“The lay reader will welcome as an able, thoughtful, and original contribu- 
tion to a topic of unsurpassable importance,”—Home News, 


_ “The book is ably written, and is full of suggestive matter of the highest 
importance to the security of the country.”"—Glasgow Herald, 


NOTES FOR OFFICERS QUALIFYING FOR THE TRANSPORT DEPART- 
ment in India, By Lieut, P. R. Mockuer. 32mo, cloth Re. 1. 


THE SEPOY OFFICER’S MANUAL.—By Cart. E. G, Barrow. Third 
Edition, Revised. (Jn preparation, 
“Tt seems to contain almost everything required in one of the modern type 
of Civilian Soldiers . . . . In the most interesting part of the book ia 
an accouns of the composition of the Bengal Army with descriptive note on the 
Brahmans, Rajputs, Sikhs, Goorkhas, Pathans and other races,”— Englishman, 


“A vast amount of technical and historical data of which no Anglo-Indian 
Officer should be ignorant.’--Broad Arrow. 

“The nates are brief and well digested, and contain all that it is necessary 
for a candidate to know,.”—Army and Navy Gazette, 
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« MUSKETRY MADE EASY ror Native Ofpromrs ann Non-Comais- 
stonep Orriguns, Native Army. By Lieut. R, B.S. Tayuor, Adjutant, 
98th Bengal Infantry. Arranged in Questions and Answers, English 
and Urdu, As. 8 

THE INDIAN ARTICLES OF WAR.—Annoratmup. By Garr. H. 8. 
Hunson, Inte 27th Madras Infantry. Second Edition, Revised by an 
Officer of the Indian,Staff Corps, Crown 8va, cloth, Rs, 4. 

“ Likely to be useful to Examiners."—Army and Navy Gazette, 

“ Complete, intelligible, and attiactive,”—Hnglishman, 

“ Extremely useful to those who have to deal with cases rising under the 
Indian Articles of War."—-Broad Arrow, oe 
THE INDIAN MESSAGE BOOK,.—INTERLEAVED FOR KEEPING OOPIES, 

With 12 Authorised Pattern Envelopes. Iach Re, 1-4. 


NOTES ON THE COURSE OF GARRISON INSTRUCTION, Tacrics, 
Topography, Fortifications, condensed from the ‘Text-Books, with expla- 
natiotis and additional matter. With Diagrams. By Major I, Lroyn, 
Garrison Instructor. Crown 8vo, cloth, Rs, 2-8, 


LECTURES DELIVERED TO TRANSPORT CLASSES.—A compléte 
Epitome of ‘Transport Duties and Veterinary for use in Classes and for 
Ready Reference in the Fieli. By a Deputy Assistant Commissary ~ 
General, [Jn the Press, 


LEE-METFORD MUSKETRY REGULATIONS. — ALTERATIONS AND 
Appirioys to the 1892 Regulations, in accordance with Army Order 288, 
December 1492,.' Printed only on one side of the paper, As, 6. 





HINDUSTANI, PERSIAN, ero. 
GLOSSARY OF MEDICAL’ AND MEDICO-LEGAL TERMS, including 
those most frequently met with in the Law Courts, By R, FE. Huront- 
son, M.D. Sui geon-Mujor, Second Edition. Feap, 8vo, cloth, Ra, 2, 


HIDAYAT AL HUKUMA.—A Gurbr ro MepI0AL OFrionrs AND SuB- 
ONDINATES of the Indian Service. English and Hindustani, By Guo, 8, 
RANKING, M,D., Surgeon-Major. 18mo, sewed. Re, 1-4, 
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THE DIVAN-I-HAFIZ,—THE DivaN WRITTEN IN THE FOURTEENTH 
Century by Khwaja-Shame-ud-din Mohammad-i-Hafi2-i-Shirazi, trans- 
lated for the first time out of the Persian into English Prose, with Criti- 
cal and Explanatory remarks, with an Introductory Preface, a Note on 
Sufism, and Life of the author, By Lieut.-Col. H. Wiiperronce 
Cranke, author of “The Persian Manual,” translator of “ The Bustan- 
j-Sa’di,” “The Sekandar Namah-i-Nizami,” ete, 2 vols. 4to, Rs, 25, 

THE 'AWARIFU-L-MA’ARIF.—WRITTEN IN THE THIRTEENTH CEN- 
rury by Shaikh Shahab-ud-din—Umar vin Muhammad-i-Sahrwardi; 
translated (out of the Arabic into Persian) by Mamud bin *Alial Kas- 
hani, Companion in Sufiism to the Divan-i-Khwaja Hafiz; translated for 
the first time (out of the Persian inta English) by Lieut.-Col. H. Wangan. 
Foror Crarkr. 4to, Rs. 15, . 

HISTORY OF THE SIKHS: on, TRANSLATION OF THE SIKKHAN DE 
Rat pt Vikara, a3 laid down for the Examination in Panjabi, &e,, to- 
gether with a short Gurmukhi Grammar, By Lt,-Col, Magor Huney 
Court, Royal Syo, cloth, Rs. & . 

THE RUSSIAN CONVERSATION GRAMMAR.—By ALpx. Kin1oca, 

- late Interpreter to H, B, M. Consulate and British Consnl in the Rus~ 
sian Law Courts; Instructor for Official Examinations. Crown &yo, 
cloth, Rs. 6-8, 

This work is constructed on the excellent system of Otto in his “ German 

Conversation Grammar,” with illustrations accompanying every rule, in the 


form of usual phrases and idioms, thus leading the student by easy but rapid, 
gradations to a colloquial attainment of the language. 


TRANSLATIONS INTO PERSIAN.--SELECTIONS FROM Murray's History 
of India, Foliorum Centuria—Gibbon’s Roman Empire—Our Faithful Ally 
the Nizam, By Major A. C, Tarzor, Part I, English. Part I, Per- 
sian, 2 vols, 8vo. Rs, 10. 

UTTARA RAMA CHARITA,.—A Sansrnit Drama. By BHAVABHUTI. 
Translated into English Prose by ©. H. Tawnny,m.a. Second Edition. 
Adapted to Pundit I, ©. Vipyasagara’s Edition of the. Text. 


AN ANGLO-INDIAN MEDICAL MANUAL AND VOCABULARY.—By 

Rev. G. Saat, M.A. 

The object of which is to furnish to mefical practitioners, male and 
female, a3 woll as the general public, a help in the practice of medicine 
in India, The author has received the valuable co-operation of Surgeon- 
General R. §. Francis, late Medical College, Calcutta. 
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A GUIDE TO HINDUSTANI (TALIM-I-ZABAN-I-URDU). Specialfy de- 
signed for the use of students an@ men serving in India, By Surgeon- 
Major Gro. & Rankine, Offg. Secretary to the Board 6f Examiners, 
Fort William. Second Edition. 8vo, cloth. Rs, 6, : 

Printed throughout in Persian character. With fac-simile MS. Exercises, 

Petitions, &c. : A 

“The work on the whole, we believe, will meet awant. . % . . . It 
contains an excellent list of technicAl military terms and idioms, and *will 
prove especially serviceable to any one who has to act as an interpreter at 
courts-martial and cognhte enquiries,”—Civil and’ Military Gazette, : 

“There can be no question as to the practical utility of the book,"—Pioneer, 

“ Surgeon-Major Ranking has undoubtedly rendered good service to the many 
military men for whom knowledge of Hindustani is essential."—Achengum. 

* Has the merit of conciseness and portability, and the selections at the end, 
of the historical and colloquial style, are well chosen.”—Saturday Review, 

“ A well-conceived book, and has much useful matter in it, The sentences 
are very good, practical and idiomatic,"—Homeward Mail, : 

Supplies a want long felt, by none more than by young Medical Officers 
of the Army of India, We think the work admirably adapted for its pur- 
pose,”— British Medical Journal, 


MALAVIKAGNIMITRA.-A SANSKRIT PLAY BY KaLipasa. Literally 
translated into linglish Prose by C. H. Tawney, t.4., Principal, Presi 
dency College, Calcutta. Second Edition. Crown 8vo, Re, 1-8, 


TWO CENTURIES OF BHARTRIHARI.—TRANSLATED INTO BPNGLISH 
Vurse by ©. H. Tawngy, ma, Fcap. 8ve, cloth. Res, 2, 


HINDUSTANI ASIT OUGHT TO BE SPOKEN.—By J. TWEEDIE, Bengal 
Civil Service, Second Edition, Crown 8vo, pp. xvi, 850, cloth, -Rs. 4-8, 

, SUPPLEMENT containing Key to the Ixercises and Translation of the 
Reader with Notes. Rs. 2, . 

The work has been thoroughly Revised and partly Re-Written, and much 
additional matter added, The Vocavunantvs have been improved, and all 
words used in the book have been embodied in the Guossantus, Erquisu- 
Hinpustani—Hispusvani-Enouisu. A Reaper is also given, and a Gunn- 
UAL [npiex to the whole book. 

“The Young Civilian or Officer, reading for his Examination, could not do 
better than master this Revised Edition from cover to cover.’—/, Daily News, 

“ The book is divided into twelve easy lessons, and there is nothing to pre- 
yent the most khansamah-worried mem-saheb from mastering one of these a 
day, At the end of a fortnight she will haye acquired a saat useful vocabu- 
lary, and should be quite ceitain how to use the words she knows,”— 
Englishman. ’ 
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BOOK-KEEPING AND OFFICE MANUALS. 


“A GUIDE TO BOOK-KEEPING.—By SINGLE, MiXEp anp Dovsry 
Evyrrixs. Commercial Accounts of the most intricate nature fully ilus- 
trated by Examples and Annotations; Answers to Examination Questions 
Book-Keeping, for Pronfotion to Assistant Examiner (1s¢ grade) and 
"to Accountant (2nd giade), fiom 1880 to 1891, By 8. Geones, late Clief 
Accountant, P, W. D,, Bengal. Demy 8vo, cloth, Rs, 2-8, 

PHONOGRAPHY IN BENGALI—By DwigEnpRA N ATH SHINGHAW, 
Professor of Phonography in Caleutta, Being a Handbook for the study 
of+Shoithand on the principle of Pitman’s System. 12mo, As, 8 With 
a Key, 12mo. As, 4 extra, 

THE INDIAN SERVICE MANUAL; on, Guipe 10 rH SEVERAL 
Drranruenis of the Government of India, containing the Rules for 
Admission, Notes ‘on the working of each Department, dc, By CG. BR, 
Harputss, author of “The Glerk’s Manual,” 

THE GOVERNMENT OFFICE MANUAL.—A GuipE to THE During, 
Privileges and Responsibilities of the Government Service in all Grades, 
By Caaruzs Hanpuxuss. Crown 8vo. Rs, 2, 

SPENS’ THE INDIAN READY RECKONER.—Cowraning TABLES for 
ascertaining the value of any number of articles, &e., from thee pies to 
five rupees; also Tables of Wages from four annas to twenty-five rupees, 
By Captain A. T, Spuws, Re, 1-8, 


THE INDIAN LETTER-WRITER,—CoNTAINING AN INTRODUCTION on 
Letter Writing, with numerous Examples in the various styles of Corre« 
spondence, By H. Anpenson. Crown 8vo, cloth. Re. i. 


THE CLERK'S MANUAL.—A Comenmre GuIDE 10 GENERAL OFFICE 
Rouiiny (Government and Business). By CrHanues R. Harness, 
Second Edition, Revised. 12mo, boards, Rs. 2. 

INDIAN WAGES TABLES,—OaLcULATED FoR MONTHS oF 28 ro al 
wotking days at rates fiom 2 to 18 rgpees per month, giving the calcula» 
tion at Sight for 1 to 1,000 days from 2 to 84 rnpees per month and to 
20,000 days by one addition: and for 1 to 800 days from 9 to 18 rupees 
per month, Also 3 Tables of Sirdaree for those who require them, By 
&. G. Poarrar, Secretary of the Lebong Tea Co,, Ld,, and formerly 
one of the Brahmaputra Tea Co., Ld, {Jn the Press, 
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+ EDUCATIONAL BOOKS. 


HINTS ON THE STUDY OF ENGLISH.—ByY 'F, J. Rown, M.A. and 
W.'T, Wun, 21.4., Professors of English Literattue, Presidency College, 
Caleutta, New Edition, With an additional chapter on the Structure 
and Analysis of Sentences, and Fixercises on the correction of mistakes 
commonly madg by Students. Crown 8yvo, cloth, Rs. 2-8, . 

AN ELEMENTARY ENGLISH GRAMMAR For Scnoots In Inpla.— 

Containing numerous Exercises in Idiom. By F, J. Rownr, m.a., and 
W. T. Wess, ™.4,, authors of “ Hints on the Study of English.” Feap, 
8yo, cloth, Re 1. 


‘ § COMPANION READER vo “HINTS oN THE SruDy oF ENGLISH.” 
(Eighteenth Thousand.) Demy 8vo. Re. 1-4, 


A’ KEY TO THE COMPANION READER to “ Hints on THE STUDY OF 
Enoxisu.” With an Appendix, containing Test Examination Questions. 
By F. J. Rows,m.a. Feap. 8vo, Re. 2 . 


! ENTRANCE TEST EXAMINATION QUESTIONS AND ANSWERS in 
English, being the Questions appended to ‘ Hints on the Study of Eng- 
lish,” with their Answers, together with Fifty Supplementary Questions 
and Answers. By W.T. Ween, M.A, 12mo, sewed, Re, 1.» 


PRINCIPAL EVENTS IN INDIAN AND BRITISH HISTORY.—With 
their Dates in Suggestive Sentences, In Two Parts. By Miss Apams, 
La Martinidre College for Girls, Calcutta, Second Edition, Demy 8vo, 
boards, Rel, « 


ELEMENTARY STATICS AND DYNAMICS.—By W. N. Bourriowzs, 
BA, late Scholar of St. John’s College, Cambridge, and Professor of 
Mathematics, Muir Central College, Allahabad. Second Edition, Crown 
8vo, Ra, 3-8 

THE STUDENT'S HANDBOOK TO HAMILTON AND MILL.—By W. 
Bewt, M.A, Professor of Philosophy and Logic, Government College, 
Lahore, 8yo, boards. Rs, 2. 


ELEMENTARY HYDROSTATICS.—Wire NUMEROUS EXAMELES AND 
University Papers, By §, B. Muxensex, ™4., Bt, Ashistant Pro» 
fessor, Government College, Lahore, 12mo, cloth, Re, 1-8 : 


. 
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ENGLISH SELECTIONS APPOINTED BY THE SYNDICATE OF THE CAL. 
CUTTA Universrry cfor the enieaice Examination. Crown 8yo, cloth, 
Re. 1-8.. A 

: WEBB'S KEY TO THE ENTRANCE COURSE.—1894 and 1895. Zach Rs. 2. 

THE LAWS OF WEALTH.—A PRIMER ON PoLiTicaL ECONOMY FOR 
vHe Mippun CuAssts In Inprta, By Horaom Buty, cu. Seventh 
Thousand. Feap. 8ve. As. 8. ; 

“THE INDIAN LETTER-WRITER.—ConrvaInInG AN INTRODUCTION oN 
Lerrer Wrirre, with numerous Examples in the various styles of Cor- 
raspondence, By H. Anperson, Crown 8vo, cloth. Re, 1. 


A CATECHISM ON THE RUDIMENTS OF MUSIC.—Smueuirrep ror 
Brawsers, By I. Lirrrerace. 12mo, sewed. Ret 1, 

CALCUTTA UNIVERSITY CALENDAR FOR THE YEAR 1893.—Con- 
taining Acts, Bye-Laws, Regulations, The University Rules for ixamina- 
tion, Text-Book Endowments, Affiliated Institutions, List of Graduates 

“and Under-Graduates, Examination Papeis, 1892, Cloth, Rs, 5. 

Cavenvar for previous yeats. Lach Rs. 5. 

CALCUTTA UNIVERSITY CALENDAR.—TuE E EXAMINATION PAPERS, 
1890 and 1891, Cloth, Hach Re. 1-8, . 

FIFTY GRADUATED PAPERS IN ARITHMETIC, ALGEBRA, AND GEO- 
murry for the use of Students preparing for the Entrance Examinations 
of the Indian Universities. With Hints on Methods of Shortening Work 
and on the Writing of Examination Papers, By W. I. Woon, 3.a,, 
¥.0.8,, Principal, La Martiniéie College. Re, 1-8, 

THE PRINCIPLES OF HEAT.—For THE F, A, EXAMINATION of the 
Calcutta University. By Lronarp Hatt, m.a, Crown 8vo, As. 8 
ANALYSIS OF REID'S ENQUIRY INTO THE HUMAN MIND.—-With 

Copious Notes, By W. C0. Fink, Second Edition, Re, 1-12, 

THE ENGLISH PEOPLE AND THEIR LANGUAGE.—Translated from 

the German of Loth by C, M1. Tawnny, a.a., Professor in the Presi- 
_ dency College, Calcutta, Stitched, As, 8, 

TALES FROM INDIAN HISTORY.—Beine tHe ANNALS OF INDIA 

retold in Narratives. By J. Tauaoys Wuexner, Crown 8vo, plone 


t School Edition. Re, 1-8. 
ANOTE ON THE DEVANAGARI ALPHABET ror BENGALI STUDENTS 


By Gury Das Banergun, 1.4, D.L. Crown 8vo. As. 4. 
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THE GOVERNMENT OF INDIA.—A Primer ror INDIAN ScHOOLS. 
By Horaoz Betz, oe, Third Edition, Fogp. 8vo, sewed, As. 8; in 
cloth, Re, 1, 

Translated into Behgali. By LN. Pe seag ieee: 8v0, As. 12, 

AN INQUIRY INTO THE HUMAN MIND oN THE PRINOGIPLES OF 
Common Sense. By Tuomas Rum, v.o. ° Bvo, cloth, Re. 1-4. 

A'‘TEXT-BOOK OF INDIAN BOTANY: Morrnonocroa, PHystonocti- 
OAL, and Systematic, By W. H. Grae, z.m,.s,, Lecturer on Botany at 
Hugli Government College. Profuseky Illustrated. Crown 8vo, Rs. 5, 


A MORAL READING BOOK From ENGLISH AND ORIENTAL SouROES. 
By Roper Lernsripe@y, c.18., M.A. Crown 8vo, cloth, As, 14. 
A PRIMER CATECHISM OF SANITATION FOR INDIAN SCHOOLS.-- 
Founded on Dr, Cunningham’s Sanitary Primer, By L. A. Srarury, 
_ Second Edition. As. 4, . 
NOTES ON MILL'S EXAMINATION OF HAMILTON’S PHILOSOPHY. 
By Tuomas Epwanps, ¥.x.1.8. Feap., sewed. Re. 1. ° 


, A SHORT HISTORY OF THE ENGLISH LANGUAGE.—By THomas 
Epwanbs, ¥.8.1.8. 18mo. Re, 1-4. 


LAMB'S TALES FROM SHAKESPEARE.—AN EDITION IN GOOD TYFE 
“Cloth, As, 12. 


LAND TENURES AND LAND REVENUE. 


| AZIZUDDIN AHMED,—THE N.-W. PROVINCES LAND REVENUE 
Aor, Being Act,X)X of 1873 as amended by Acts I and VIII of 1879, XII 
of 1881, XTIT*and XIV of 1882, XX of 1890, and XII of 1891, With Notes, 
Government Orders, Board Circulars and Decisions, and Rulings of the 
Allahabad High Court. By Azizuppin AuMup, Deputy Collector and 
Magistrate. Demy 8vo, cloth, Rs. &, 


RAMPINI AND FINUOANE.—THE BENGAL TENANCY ACT.—Bo- 
ing Act VIII of 1885. With Notes and Annotations, Judicial Rulings and 
the Rules framed by the Local Government and the High Court under 
the Act, for the guidance of Revenue Officers and the Civil Courts, By R. 
FB, Rampist, o4., .8., Barrister-at-Law, and M, Finucane, M,4,, 0.8. 
Second Edition. Re, VA 
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BEVHRLEY.~-THE LAND ACQUISITION ACTS (Acts X oF 1870 AND 
XVIII or 1885). With Introduction and Notes. The wMole forming a 
complete Manual of Law and Practice on, the subject of Compensation for 
Lands taken for Public Purposes. Applicable to’ all India. By H. 
Bevieerwey, M.A, B-c.8, Second Edition, 8vo,cloth, Re. 6, 


FORSYTH.—REVENUE SALE-LAW OF LOWER BENGAL, comprising 
* Act XI of 1859; Bengal Act VII of 1868; Bengal Act VII of 1880 
(Public Demands Recovery Act), and the unrepealed Regulations and the 
Rules of the Board of Revenue on the subject, With Notes, Edited by 
wm, E, H. Forsytx., Demy 8vo, cloth. Rs. 5, 


PHILLIPS.—-MANUAL OF REVENUE AND COLLECTORATE LAW. 
With Important Rulings and Annotations. By H, A, D, Puinuirs, 
Bengal Civil Service, Crown Svo, cloth, [1884] Ra, 10, 

Coyrents:—Alluvion and Diluvion, Certificate, Cesses, Road and Public 
Works, Collectors, Assistant Collectors, Drainage, Embankment, Evidence, 
Excise, Lakhiraj Grants and Service Tenures, and Land Acquisition, Land 
Registratjon, Legal Practitioners, License Tax, Limitation, Opium, Parti- 
tion, Public Demands Recovery, Putni Sales, Registration, Revenue Sales, 
Salt, Settloment, Stamps, Survey and Wards. . 


REYNOLDS.—THE NORTH-WESTERN PROVINCES RENT ACT.— 
‘With Notes, de. By H, W. Reynoups,¢.s, Densy 8vo.+ [1886] Rs. 7, 


FIELD.—LANDHOLDING, 4ND THE RELATION OF LANDLORD AND 
Tewant in various countries of the world. By OC. D. Frexp, a1.a., utp. 
Second Edition, 8vo, cloth. Rs, 16. 

N.B.—This edition contains “The Bengal Tenancy Act, 1885," with Notes 
and Observations: and an Index to the whole of the Law of Landlord and 

Tenant in Bengal, **. 


“We may take it that, as regards Indian Jaws and customs, Mr. Field 
shows himself to be at once an able and skilled authority. In order, however, 
to render his work more complete, he has compiled, chiefly from Blue-books 
and similar public sources, a mass of information having reference to the 
land-laws of most European countries, of the United States of Amarica, and 
our Australasian colonies.”—Field, 


GRIMLEY.~—MANUAL OF THE REVENUE SALE LAW AND OERTIFI- 
care Proospure of Lower Bengal, including the Acts on the Subject and 
Selections from the Rules and Circular Orders of the Board of Revenue, 
With Note. By W. H. Greimcey, 2.4,, 8, 8v0. Ra, 5-8; inter- 
Teaved, Bs. 6. 
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PHILLIPS.—THE LAW RELATING TO THE LAND TENURES OF 

Lowzr Benaat, (Tagore Law Lectures, 1875.) By Anrnur Paris. 

Royal &vo, cloth. Rs, 10. , ° . 

REGULATIONS OF THE BENGAL CODE,—A Sunuctton intended 
chiefly for the use of Candidates for appointments in the Judicial and 
Revenue Departments, Royal 8vo, stitched. Rs. 4, 


PHILLIPS.—OUR ADMINISTRATION OF INDIA.—BEING A COMPLETE 
Account of the Revenue and Collectorate Administration in all depart- 
ments, with special reference to the wotk and duties of a District Officer 
in Bengal, By H. A.D. Puturies. Rs. 6. 

“In eleven chapters Mr, Phillips gives a complete epitome of the civil, 
in distinction, from the criminal, duties of an Indian Collector,”"—London 

Quarterly Review, 


WHISH.—A DISTRICT OFFICE IN NORTHERN INDIA.—With some 
suggestions on Administration. By C, W. Whisx, 3.0.8, Demy 8vo, 
cloth. Rs. 4. 

“Mr, Whigh has produced an extremely useful and thoughtful book, which 
will pave the way for the junior members of his service, Is is above all 
things practical, aad sets forth the whole scheme of district duties in a clear 
and systematic manner.”—Englishman, : 


FIELD.—INTRODUCTION TO THE REGULATIONS OF THE BENGAL 
Copr, By C. D, Freup, ™.4,.,14,D. Crown 8vo, Ra, 8, 

Conrenrs: (I) The Acquisition of Territorial Sovereignty by the English 
in the ee of Bengal. (II) The Tenure of Land a he sae Droste 
dency. (III) The Administration of the Land Revenue, (1V) The Adminis- 
tration of Justice, * 


s 
MARKBY.—LECTURES ON INDIAN LAW.—By WiItllam Marxsy, 
uA, Crown 8vo, cloth. Rs. 3, . 

Convrents : (I) Resumption of Lands held Rent-free. (IT) The Revenue 
Sale Land of the Permanently Settled Districts. (III) Shekust Pywust, or 
Alluyion and Duluvion. (NV-V) The charge of the Person and Property of 
Minors. (VI) Of the protection afforded to Purchasera and Mortgagees when 
their title is impeached, Appendix—The Permanent Settlement—Glossary. 


HOUSE.--THE N.-W. PROVINCES RENT ACT.—Buine Aor XII or 
1881, as amended by subsequent Acts, Edited with Introduction, Com- 
+ mentary and Appendices. By H, ¥. Hovse, 0.8, 8vo,cloth, Rs, 10. 
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. CIVIL LAW. 


ALEXANDER,.—INDIAN CASE-LAW ON TORTS. By THE Late R. 
D. Atexanper, 0,8, An entirely new Edition, Re-yritten and Enlarged 
by R. F, Ramprsi, c.s. 8yo, cloth. Res. 8 
CHALMERS.—THE NEGOTIABLE INSTRUMENTS ACT, 1881,—Be- 
» ing an Act to define and amend the Law relating to Promissory Notes, 
Bills of Exchange, and Cheques, Edited by M. D. Cuazmurs, m.a., 
Barrister-at-law, author of “A Digest of the Law of Bills of Exchange,” 
dic. ; and editor of Wilson’s “ Jitd:cature Acts.” 8vo, cloth. 
QCOLLETT.—THE LAW OF SPECIFIC RELIEF IN INDIA.—Being a 
Commentary on Act I of 1877. By Crartus Couiere, late of the Madras 
Civil Service, of Lincoln's Inn, Barrister-at-Law, and formerly a Judge 
of the High Court at Madras. Second Edition. [In the Press, 


KELLEHER.—PRINCIPLES OF SPECIFIC PERFORMANCE AND 
Mistaxx, By J. Keruener, c.s, 8yo, cloth, Rs, 8, . 
“The work-is well written, and the rules deduced from the authorities are 
generally accurately and always clearly expressed, We can therefore re- 
commend. the book to all students of English law, not doubting but that they 
will find it very useful for their purposes.”—Civil and Afikitary Gazette, 
KELLEHER.—MORTGAGE IN THE CIVIL LAW.—Being an outline 
of the Principles of the Law of Security, followed by the text of the Digest 
of Justinian, with Translation and Notes; and a translation of the cor- 
responding titlea of the Indian Code. By J, Kevinaer, 8,¢,3,, author of 
‘ Posseasion in the Civil Law.” Royal 8vo, Rea, 10. 
KELLEHER.—POSSESSION IN THE CIVIL LAW.—Abridged from 
the Treatise of Von Savigny, to which is added the Text of the Title on 
Possession from the Digest. By J, Kenituer, cs. 8¥o, cloth, Rs, 8 
SUTHERLAND.—THE INDIAN CONTRACT ACT (IX oF 1872) ann 
vax Sprorrio Retiers Aor (I or 1877), With a Full Commentary. By 
D. Surnprtany, Second Edition, Royal 8vo, cloth, Kes, 6. 
OCASPERSZ.—-THE LAW OF ESTOPPEL IN INDIA.—Part I, Estoppel 
. by Representation, Part II, Estoppel by Judgment. Being Tagore Law 
Lectures, 1898, By A. Caspansz, Bar,-at-Law. Royal 8vo, cloth. Rs. 12. 
HE INDIAN INSOLVENCY ACT.—Buine 4 Rerrqyr of ray Law Sy 
to Insolvent Debtors in India, Il and 12 Vict, Cap, 21 (June 1848). Royal 
8vo, sewed. (Uniform with A‘cts of the Legislative Council.) Re. 1-8. | 
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TC EN ROE, 
GHOSE.—THE LAW OF MORTGAGE IN INDIA, wirn THE TRANSFER 
or Prorernry Act axp Norns. By Rasuptnant GHOBR, M.A, Dilny 
Tagore Law Prefessor, 1876. Second Edition, Revised and Enlarged. 
New Edition. [Jn preparation, 


RIVAZ.—THE INDIAN LIMITATION ACT.—Wirte Norms. By the 
Hon’ble H. T, Rrvaz, Barrister-at-Law, oun of ‘the High Court of the 


Punjab. Fourth Edition. Lin the Press. 





SUCCESSION, ADMINISTRATION, 2x70. 
EORSYTH.—THE PROBATE AND ADMINISTRATION ACT.—Being 
Act V of 1881, With Notes, By W. E. BH, Forsrrm. Edited, with 
Index, by F. J. Courrwson. Demy 8vo, cloth, Rs. 6 
HENDERSON.—THE LAW OF INTESTATE AND TESTAMENTARY 
Sucousstow 1x Inpra; including the Indian Suceéssion Act (X of 1865) 
with a Commentary; and the Parsee Succession Act (XXI, of 1865), the 
Hindu Wills Act (XXT of 1870), the Probate and Administration Act, &e, 
With Notes and Cross References, By Guzpert §. Henperson, M.A. 
Barrister-at-Law, and Advocate of the High Court at Calcutta, 


HENDERSON.—THE LAW OF TESTAMENTARY DEVISE.—As ad- 
ministered in India, or the Law relating to Wills in India, With an Ap- 
pendix, containing :—The Indian Succession Act (X of 1866), the Hindu 
Wills Act (XXI of 1870), the Probate and Administration Act (V of 1881) 
with all amendments, the Probate Administration Act (VI of 1889), and 
the Certificate of Syccession Act (VIE of 1889), By G. 5. Hunperson, 
m.4., Barrisfer-at-Law, (Tagore Law Lectures, 1887.) Royal 8vo, cloth., 


Rs. 16, 


CIVIL PROCEDURE, SMALL CAUSE COURT, nro, 


BROUGHTON.—THE CODE OF CIVIL PROCEDURE,—Bzrine Aor X. 
oF 1877, With Notes and Appendix, By the Hon'ble L. P. Dexnves 
Broveurton, assisted by W. F. Acnrw and G, 8, Hunpersoy. Rojral 
8va, cloth. Reduced to Rs. 7, 

O'KINEALY.—THE CODE OF CIVIL PROCEDURE (Act XIV or 1882), 
With Notes, Appendices, &¢. By the Hon'ble J, O’Kinkaty, Fourth 
Edition. Royal 8vo, Rs.16, 
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MACEWEN.—THE PRACTICE OF THE PRESIDENCY COURT OF 
Ssrara, Causes or Cétcurra, under the Presidency Small Cause Courts 
Act (XV-of 1882). With Notes and an Appendix, By R, 8, T. Mao- 
Ewsy, of Lincoln’s Inn, Barrister-at-Law, one of the Judges of the Presi- 
dency Court of Small Causes of Calcutta, Thick 8vo, Rs. 10, 

RYVES.—PROVINCIAL SMALL CAUSE COURT MANUAL.—By A. BE, 
Ryvas, B.4., Advocate of the High Court, N.-W. P. [Jn preparation, 

POCKET CODE OF CIVIL LAW,—ConTarniInG THE OLVIL PRoompuRE 
Cop (Act X1V of 1882), The Court-Fees Act (VII of 1870), The Evidence 
Act (I of 1872), The Specific Reliefs Act (I of 1877), The Registration 
Act (IIE of 1877), The Limitation Act (XV of 1877), The Stamp Act (I 
of 1879), With Supplement containing the Amending. Act of 1888, and 
a General Index, Revised 1891. Feap, 8vo, cloth, Rs. 4. 


LOOAL SELF-GOVERNMENT, 


STERNDALE.—MUNICIPAL WORK IN INDIA.—OR, HinTS oN SANt- 
vation, General Conservancy and Improvement in Municipalities, Towns, 
and Villages. By R, C. Srarnpate, Crown 8vo, cloth. Rs. 3. 

COLLIER.—THE BENGAL LOCAL SELF-GOVERNMENT HANDBOOK, 
—Being Aor JII or 1885, B, C., and the General Rules framed thereunder, 
With Notes, Hints regarding Procedure, and References to Leading Cases ; 
an Appendix, containing the principal Acts referred to, &c,,&c, By F. 
R, Sranuey Contr, B.0.s, Third Edition, thoroughly revised and 
brought up to date. Crown 8vo, Rs, 5, 

COLLIER.—THE BENGAL MUNICIPAL MANUAL.—Bzine B. C, Act 
JII or 1884, With Notes and an Appendix containing all the Acts and 
Rules relating to Municipalities, By F. R. Svanzey Corti, os, 
Third Edition. [Jn preparation, 





CRIMINAL LAW. 

COLLETT.—COMMENTARIES ON THE INDIAN PENAL CODE.—By 
Cuarxes Cotter, Barrister-at-Law. 8vo. Rs. 5. 

POCKET PENAL, CRIMINAL PROCEDURE, AND POLICE CODES.— 
Also the Whipping Act and the Railway Servants’ Act, being Acts XLV of 
1860 (with Amendments), X of 1882, V of 1861, “VI of ‘1864, and XXXI of 
1867. With a General Index. Revised 1892. Feap, 8vo, cloth. Ra. 4.. 
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AGNEW AND HENDERSON.—THE CODE OF CRIMINAL PROCE- 
pune (Aér X or 1882), together with Rulings, Circular Orders, Notifica- 
tions, c&e,, of al] the High Courts in India, and Notifications and Orders of 
the Government of India and the Local Governments, Edited, with 
Copious Notes and Full Index, by W. F. Aarrw, Bar,-at-Law, author of 
‘© A Treatise on the Law of Trusts in India”; and Griusert §, Hex- 
DERSON, M,A., Bar.-at-Law, author of “A Treatise on the Law of Testa- 
mentary and’ Intestate Succession in India.” “Third Edition, Rs, 14, 

OKINEALY.—THE INDIAN PENAL CODE.—Brina Aor XLV ov 
1860, and other Laws and Acts of Parliament relating to the Criminal 
Courts of India; containing Rulings on Points of Procedure and Deci- 
sions of the High Court of Calentta, Thind Egition, By the Hon'ble 
J. O'’Krneaty. Royal 8vo. [1886] Rs. 12. 


PHILLIPS. —~MANUAL OF INDIAN CRIMINAL LAW.—Being the 
Penal Code, Criminal Procedure Code, Evidence, Whipping, General 
Clauses, Police, Cattle-Trespass, Extradition Acts, with Penal Clauses of 
Legal Practitioners’ Act, Registration, Arms, Stamp, c&c,, Acts, Fully 
Annotated, and containing all Applicable Rulings of all High Courts 
arranged under the Appropriate Sections up to date; also Circular Orders 
and Notifieations. By H, A. D, Paruties, 0.8. Second Edition, Thick 
crown 8vo, Rs. 10, 


PHILLIPS.—COMPARATIVE CRIMINAL JURISPRUDENCE.—Show- 
ing the Law, Procedure, and Case-Law of other Countries, arranged 
under the corresponding sections of the Indian Codes, By H. A. D. 
Purtiies, 50.8, , Vol. I, Crimes and Panishments, Vol, 11, Procedure 
and Police,” Demy 8vo, cloth, Rs, 12. 


PRINSEP.—CODE OF CRIMINAL PROCEDURE (Aor X or 1882), and 
other Laws and Rules of Practice relating to Procedure in the Oriminal 
Courts of British India. With Notes. By the Hon’ble H. T, Prinszr, 
Judge, High Court, Calcutta, Tenth Edition, brought up to June 1892 
Royal 8vo, Rs, 12. : 


TOYNBEE.—THE VILLAGE OHAUKIDART 3 MANUAL.—Baine Acr 
VI (B. ©.) or 1870, aa amended by ActsI (B, O,) of 1871 and 1886, With 
Notes, Appendices; &c. By G, Toxynzer, 0.8., Magistrate of Hooghly 
Second Edition, Revised. Crown 8vo, cloth, Re, 1. 
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SWENHOE.—THE CASE NOTED PENAL CODE, ann pruerR Acrs, 
Act XLY, of 1860 as wmended with references to all Reported Cases 
decided under each section, Crown 8vo,‘cloth. Rs, 3. 











*HVIDENCE. 


FIELD.—THE LAW OF, EVIDENCE IN BRITISH INDIA.—Being a 
Treatise on the Indian Evidence Act as amended by Act XVIII of 1872, 
Ry the Hon'ble C. D, Fixtp, 1.2,, uL,p, Fifth Edition, Ra, 18, 


STEPHEN .—THE PRINCIPLES OF JUDICIAL EVIDENCE.—An Intro- 
duction to the Indian lvidence Act, 1872. By Sre Jamrs Firz-James 
ivevnen, formerly Legislative Member of the Supreme Council of 
India, A New Edition, Crown 8vo, cloth. Rs, 8, 


. 





. MEDICAL JURISPRUDENCE. 


LYON.—MEDICAL JURISPRUDENCE FOR INDIA.—-By J. B. Lyon, 
F,0.8,, T.0., Bugade-Surgeon, Professor of Medical Jurspiudence, Grant 
Medical College, Bombay, The Legal Matter revised by J. D. Invena~ 
rivy, Barrister-at-Law. Second Edition. Illustrated. 8vo, Rs, 16, 


GRIBBLE.—OUTLINES OF MEDICAL JURISPRUDENCE FOR INDIA. 
By J. D. B. Gurente, M.0.8. (Retired), Parrtox Heute, M.p., F.R.C.8,E,, 
Third Edition, Revised, Enlarged, and Annotated. Demy 8vo. Rs, 5-8, 


DIGESTS. 


SUTHERLAND.—THE DIGEST OF INDIAN LAW REPORTS.—A 
Compendium of the Rulings of the High Court of Caloutta from 1862, and 
of the Privy Council from 1881 to 1876. By B, Sorumniann, Bar-;' 
rister-at-Law. Imp 8vo, Rs, 8 Vol. II, 1876 to 1890, thick cloth' 
‘imp, 8va, Rs, 12, 


WOODMAN.—A DIGEST OF THE INDIAN LAW REPORTS and of the 
Reports of the cases heard in appeal by the Privy’ Council, 1887 to 1889, ' 
Edited py J. V. Woonman, Super-royal 8vo. 
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‘HINDU AND MAHOMMEDAN LAW. 


AMEER ALL—THE STUDENT'S HAND-BOOK OF MAHOMMEDAN 
Law. By the Hon'ble Syxp Ammup ALT, 0.1.z,, author of “The Law 
relating to Gifts, Trusts, &c.” “Personal Law of the Mahommedans,” 
c&c,, &c, Crown 8vo, Second Edition, Revised. Rs, 3. 


AMEER ALL—MAHOMMEDAN LAW, VOL. 1.—By can Hon’sin 
! Syep Ammur ALT, 0.1.%., Barrister-at-Law, Containing the Law 1emt- 
ing to Gifts, Wakfs, Wills, Pre-emption, and Barlment, With an Intro- 
duction on Mahommedan Jurisprudgnce and Works on Law. (Being the 
Second Edition of Tagore Law Lectures, 1884, Royal 8vo, cloth, Ks, 16 


AMEER ALIMAHOMMEDAN LAW, VOL. I.—By THu Hon’Rin 
Srep Ament Att, ©.L8., Barrister-at-Law. Containing the Law 
Relating to Succession and Status, according to tho Ianafi, Maliki, 
Shéfer, Shiah and Mutazala schools, with Explanatory Notes and an 
Introduction on the Islamic system of Law. Being a Second Edition 

. of “fhe Personal Law of the Mohammedans,” Revised, Royal 8vo, 
cloth. Rs. 14. : 

These two volumes from a complete Digest of the Mohammedan Law, 


COWBLL,—HINDU LAW.—BEING 4 TREATISD ON THE LAW ADMINIS- 
TRRED EXCLUSIVELY To Iltnpus by the British Courts in India, (Tagore 
Law Lectures, 1870 and 1871.) By Hurzerr Cownur, Barrister-at-Law. 
Royal 8va, cloth. Lectures, 1870, Rs, 12; Lectures, 1871, Re, 8 


JOLLY.—THE HINDU LAW OF INHERITANCE, PARTITION, AND 
AnoPtion according to theSmmritis, By Prof, Junius Jory, of Wurtz- 
burg. (Tagore Law Lectures, 1888.) Royal 8vo. Re. 10. 


‘RUMSEY.—AL SIRAJIYYAH,—On, Tar Manomaempan Law or IN- 
HERITANCR, with Notes and Appendix, By Aumanto Rumsgy. Second 
Edition, Revised, with Additions, Crown 8vo, Rs, 4-8, 


STROMANIL~A COMMENTARY ON HINDU LAW OF INHERITANCE, 
Succession, Partition, Adoption, Mariage, Stridhan, and ‘Testamentary 
Disposition, By Pundit Jocenpro Nara BuaTraowarghe, MA. Bile 
Second Edition. Syo, Rs, 16, 


‘WILSON.—INTRODUCTION TO THE STUDY OF ANGLO-MAHOM- 
MEDAN Law. By Sir Rorawp Kyzenr Wrison, Batt., Mav Todi, 
late Reader in Indian Law to the Unversity of Cambridge, author of 
“Modern English Law.” 8vo, cloth, Rs. 6. . 7 


WILSON—A DIGEST OF ANGLO-MUHAMMADAN LAW.—Being an 
attempt to set forth, in the form of a Code, the rules now actually 
administered to Myhammadans only by the Civil Courts of British India, 
with explanatory Notes and full reference to Modern Case-Law, a8 well 
48 to the aticient authorities, [me the Press, 
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. LAW MANUALS, zr«, . 


OCOWELL.—THE HISTORY AND CONSTITUTION, OF THE COURTS 
AND Leaisnativg AUTHORITIRS IN InD1a, Second Edition, Revised, 
By Hurpenz Cowen, 8vo, cloth, [1884] Re. 6, 


HAND-BOOK, OF INDIAN LAW.—A PopunaR AND Conorsn State- 
* MENT or THE Law generally in force in British India, designed for non- 
legal people, on subjects relating to Person and Property. By a Barris- 
ter-at-Law and Advocate of the High Court at Calcutta, (Ready. 


CARNEGY.—KACHAHRI TECHNICALITIES.—A GLossaRny OF TERMS, 
Rural, Official and General, in daily use in the Courts of Law, and in 
illustration of the Tenures, ‘Customs, Arts, and Manufactures of Hindu- 
stan, By P. Cannray, Second Edition, 8vo, cloth, Ks, 9, 


OCURRIE.—THE INDIAN LAW EXAMINATION MANUAL.—By FEn- 
DALL Cugrie, of Lincoln’s Inn, Barrister-at-Law. Fourth Edition, Re- 
vised. Demy 8vo, [1892] Rs, 5. < 

Contents :—Introduction—Hindoo Law—Mahommedan Law—Indian Penal 

Oode—Code of Civil Procedure—Evidence Act—Limitation Act—Succession 

Act-—Contract Act—Registration Act—Stamp and Court-Fees Acts—Mort- 

geage—Code of Criminal Procedure—The Easements Act—The Trust Act— 

The Transfer of Property Act—The Negotiable Instruments Act. 


LEGISLATIVE ACTS OF THE GOVERNOR-GENERAL OF INDIA In 
Councrt oF 1893. With Txole of Contents and Index, Royal 8vo, 
cloth. Rs. 2-8; Previous Volumes available, 


a 

DONOGH,—THE STAMP LAW OF BRITISH INDIA.—As constituted 
by the Indian Stamp Act (I of 1879), Rulings and Circular Orders, 
Notifications, Resolutions, Rules, and Orders, together with Schedules 
of allthe Stamp Duties chargeable on Instruments in India from the 
earliest times. Edited, with Notes and complete Index, by Watrur R, 
Doxoan, ™.A., of the Inner Temple, Barrister-at-Law. Demy 8vo, 
cloth, gilt, With Supplements to 1894. Rs, 8. 


GRIMLEY.—AN INCOME-TAX MANUAL.—Being Act II of 1886 
With Notes. By W. H. Grimizy, 8,4,, 0,8,, Commissioner of Income~ 
Tax, Bengal. Royal 8vo, Rs. 3-8. Interleaved, Rs, 4, 
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INDIAN MEDICAL GAZETTE. _ 


A Record of Medicine, Surgery and Public Health, and of 
General Medical Intelligence, Indian and European. 
Edited by W. J. Smmpgon, M.D. 

Published monthly. Subscription Re. 18 per annum. Single copy Rs. 2. : 


The Indian ‘Medical Gazette was established Twenty eight years ago, 
and has earned for itself a world-wide reputation by its solid con- 
tributions to Tropical Medicine and Surgery. It is the Sole repre- 
sentative medium for recording the work and-exporience of the Medical 
Profession in India; and its very numerous Exchanges with all the 
leading Medical Journals in Great Britain amd Amorica enable it 
not only to diffuse this information broadcast throughout the world, 

but also to cull for its Indian readers, from an unusual variety of 
sources, all information which has any practical bearing on medical 
works in India. 

The Indian Medical Gazette is indispensable to evcry member of 
the Medieal Profession in India who wishes to keep hiinself abreast 
of medical progress, for it brings together and fixes the very special 
knowledge which is only to be obtained by long experience and close 
observation in India, In this way it constitutes itself a record of 
permanent value for reference, and a journal which ought to be in 
the library of every medical man in India or connected with that 
country, The Transactions of the Calcutta Medical Society, which meets 
monthly, iq printed in extenso, and is a very valuable feature in the 
Gazette. 

The Gazette covers altogether different ground from The Lanoet 
and British Medical Journal, and in no way competes with these for 
general information, although it chronicles the most important item 
of Buropean Medical Intelligence. The whole aim of the Gazette is 
to make itself of special use and value to Medical Officers in India and 
to assist and support them in the performance of thoir difficult duties, 

It is specially devoted to the best interests of The Medical Services, 
and its long-established reputation and authority enable it to*com- 
mand serious attention in the advocacy of any desirable reform or sub- 
stantial grievance. 

The Contributors to the Indian Medical Gazette comprise the most 
eminent and representative men in the profession. 
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THE INDIAN ENGINEER. 
AN ILLUSTRATED WEEKLY JOURNAL 
", FOR 
Engineers, Merchants, Buyers of Machinery & Hardware, and. 
others interested in the Engineering and allied professions. 


tt 





The Oldest Hngineering Journal in India. 


“Tue Inpiaw Enemnesr” contains the latest 
and most authentic information on all subjects con-, 
nected with engineering enterprise ; it includes il- 
lustrations and descriptions of important works in 
progress or completed. Provincial and Foreign 
Industries and News-Letters ; Railway news, en- 
terprise and statistics ; Leading Articles on subjects 
of the day. Miscellaneous matters, scientific and 
useful, : "ea 

Subscribed to by Engineers both Civil and Military, 
Municipalities, Railways, Merchants, Architects, Con- 
tractors, &c., &c. ; 

RATIS OF SUBSCRIPTION 
Inoluding a copy of The Indian Engineer's Diary and Reference Book. 


Yearly, including postage vee o. Rs. 20 
Half-yearly, diito we * 4 Rs. 11 
Quarterly, ditto aoe . Rs. 6 
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« THE JOURNAL OF THE 


PHOTQGRAPHIC SOCIETY OF INDIA. 
AN ‘ILLUSTRATED MONTHLY JOURNAL. 
Invaluable to all lovers of the Art of Photography. 

A. medium for the earliest information on all discoveries tn. 
| Photography, Photographic Literature, Experience and News. 

The Journal has*a large and increasing circulation, is affi- 
liated with Clubs or Amateur Societies all over India, Ceylon, 
Burma and the Straits Settlemengs, and- has an extensive 
circulation. out of India. . 

Bach number of the Journal is illustrated with a Picture 
. reproduced by a photo-mechanacal process. 
+ Svzscriprion—Rs. 5 PER ANNUM, 
Members of the Society, free. 





THE RACING CALENDAR. 


.A FORTNIGHTLY CALENDAR. 
Published in accgrdance with the Rules of Racing, under 
the authorify of the Stewards of the Calcutta Turf Club. 
A. Record of all Race Performances in India, Racing Fix- 
tures and Racing information, Meetings of the Calcutta Turf 
Club, Registration of Colours, Assumed Names of Owners, 
Jockeys’ Licences, Unpaid Forfeit List, List of Defaulters, 
Change in Horses’ Names, Horses and Pouties classed, aged and, 
measured, and all information relating to Racing, 


ANNUAL SuBscription Rs, 12. 


Rraemicemresined 
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STANDARD WORKS ON TNA 


THE JOURNAL OF INDIAN ART.— With full-page oto Tlustra- 
tions, Folio 15 by 11. Partsito 4lready. Re, 2 each. 
THE SACRED BOOKS OF THE EAST.—Translated by various Oriental 
°“ ‘Scholars, Edited by F. Max Mutnur. List of Volumes on application, 
i e THE FAUNA OF BRITISH INDIA,—Including Ceylon and Burma. 
‘ Published under the authority of : the Secretary of State for Indid, Edited 





, by W, T. BuANFORD, ¥.8,8., and “Tilustrated, Ps 
e Mammalis, a By W. T. Buayrorp, ¥.2.8, e 20s." 
: Fishes, ‘2 vols, By Dr. Franors Day we 408 7° 
% Birds, vols. [and II. - By F. W. Oates ~ ae B58. 
i Reptilia and Batrachia. By G. A, Bourunaze we 208, 
te Moths, 2 vols. By F, Hampson “408. 


SPATCHES, and other State Papers preserved in the Military Department 
of the Government of India, Edited by Grorar W. Worrest, Ba, 
Director of Records of the Government of India, With Map and 
Plans, Vol, I. Delbi, Royal 8vo. Rs. 10. 


THE INDIAN MUTINY, 1867-88:—SELECTIONS FROM THE LETrERs, Dr- 


WARREN HASTINGS,.—S#LECTION FROM THE Lurrirs, DespsrcHis, 
and other State Papers preserved in the Foreign Department of the 
Government of India, 1772-1785, Edited by Guonez W. Forrest, B.A. 
B8vols, Feap., cloth, Rs, 12, 

THE ADMINISTRATION OF WARREN HASTINGS, 1772-1785.—Re-> 
viewed and Illustrated from Original Documents. By G, W. Forrust; ¢ 

7B.A. 8vo, cloth, Rs. 4, 

ANNALS OF RURAL BENGAL.—Byr W. W. Hounrer, G.I-E., a 
8vo. Ra, 6. 

ILLUSTRATION OF SOME OF THE GRASSES OF THE scent: 
Ponszas.—Being Photo-Lithograph Illustrations of some of the principal 
Grasses found at Hissar, With ghort d@scriptive letter-press, By 
Wirzam Cormsrngam, 2.4,, 3.0.8, IIustrated with 99 Plates. Deny 
folio. Ks, 16. ne 

ILLUSTRATIONS OF INDIAN FIELD SPORTS.—Selected and Repro- 
duced from ,the Coloured Ungravings first published in 1807 after designs 
by Captain Txomas Wiuttamson, Bengal Army, Small oblong, hand- 
some cloth cover, Printedin colours, Ra.9,, : 

: i 
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